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"     M,    '*    14, for  "tinted "read  "tainted.' 

"  35,    "     4,  for  "  Kiver  "  read  **  grower. 

"  35,    "  40,  at  end  of  line  insert "  there  was." 
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'*  237,  head-note,  line  17,  after  "him  "  Insert "  precluded  aaj  infereaee  from 

the  claase  of  the  agreement  recited  as   to  the  exlatence  of  a 

tenancj  in  common." 

"  239.  line  33,  after  "  horse  "  insert  "  after  the." 
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^  343,  head-note,  line  24,  for  "  is  accepted  "  read  "  is  not  accepted." 
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**  451,  lines  11  and  12,  omit  "coold  be  received.*' 
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BELL  V.  CARRUTHERS. 

Acnosi  off  eJedoMnt.  Defendant  limited  tiA»  dafeaoe  to  a  portion  onljT  off  tho  tend  sought  to 
bo  reoorerod,  and  ptocded  an  equitable  |4ea  to  the  effect  that  he  had  obtained  poeMueion  ol  the 
bu)d  in  qoeetion  In  a  yerbal  exchange  between  lilm  and  plaintliri  father  in  contideFatipo  of  a 
oertain  other  pieoe  of  land  tranafemd  by  him  t%i  the  father.  Plaintiff  replied  that  the  exchange 
aroee  outof  false  and  frandulent  mltrepreeentations  of  defendant  and  waiaftec  wards  repudiated 
and  eancelled  by  his  father. 

It  appealing  from  the  erldenee  that  after  tiie  exchange  both  parties  Immediately  cntened 
into  possession  of  their  rsspeetlTe  lota,  that  defendant  exercised  dominion  over  the  land  in 
oontroversy  tor  fifteen  yean  up  to  the  time  of  action  brought,  and  including  five  years 
mbesqnent  to  the  exdumge  during  which  the  father  Uved,  that  the  father  died  without  ever 
baring  made  any  attempt  to  rechim  it,  that  the  plaintiff  was  in  posseesloiiof  thelandtnneferred 
to  his  father  at  the  oonmieBoenient  of  the  action,  and  that  the  defendant  had  not,  In  fact,  made 
any  bJse  or  ftandulent  misrepreeentations  ae  alleged. 

Beid,  that  his  equitable  plea  was  esUbliahed,  that  he  was  entitled  to  retain  alt  the  land 
transferred  to  him  by  phdnttfTs  father,  and  consequentiy  that  there  Uioukl  be  a  general  Judgment 
In  his  faror. 

The  finding  of  fraud  by  the  Jury  held  unwanranted. 

WiLKiNS,  J.,  now,  (December  7tli,  1869,)  delivered  the 
judgment  of  the  Court : — 

The  defendant,  in  this  action  of  ejectment,  limits  his  defence 
to  a  portion  of  the  land  claimed  by  the  plaintiff,  which  is 
indicated  in  his  plea,  and  he  says,  for  a  defence  oa  equitable 
grounds,  (the  only  plea  necessary  to  be  noticed,)  substantially, 
that  he  obtained  possession  of  the  land  in  a  verbal  exchange 
between  him  and  one  Robert  Bel!,  since  deceased,  the  father  of 
the  plaintiff,  in  consideration  of  a  certain  other  piece  of  land  of 
which  the  defendant  placed  Bdl  in  possession,  and  that  the 
plaintiff,  heir-at-law  of  the  deceased,  seeks  to  dispossess 
defendant  unlawfully  of  the  land  in  controversy.    The  plaintif!' 
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replies  to  that  equitable  plea,  among  other  replications  to  which 
we  need  not  advert,  that  the  agi*eement  arose  out  of  false  ami 
fraudulent  misrepresentations  of  defendant,  and  was  afterwards 
and  before  the  defendant's  erection  and  improvements  stated 
in  the  plea,  repudiated  and  cancelled  by  the  said  RobeH  Bell ; 
that  the  agreement  was  procured  by  fraud  and  covin  of  the 
defendant,  and  by  his  misrepresentation  of  facts  in  relation  to 
the  line  of  the  lands  in  question. 

Among  the  undisputed  facts  in  proof  may  be  mentioned 
the  following: — RoheH  Bdl,  before  and  at  the  time  of  the 
exchange,  owned,  (in  common  with  others,  but  with  exclusive 
possession  in  himself,)  a  portion  of  the  north-western  quarter 
of  the  Murray  grant,  of  which  the  north-western  boundary 
divided  his  land  from  that  of  the  defendant,  which  lay  in  the 
David  Patterson  grant  BeWs  land  included  a  portion  of 
the  land  sought  to  be  recovered,  viz.,  that  which  he  transferred 
by  the  exchange.  The  defendant,  at  the  same  time,  owned  a 
part  of  what  was  called  the  John  Bell  land,  lying  to  the 
eastward  of  the  Murray  grant.  This  included  the  land 
given  by  the  defendant  to  Bell  in  the  exchange,  as  set  forth  in 
the  equitable  plea.  Shortly  before  the  exchange  the  defendant 
had  obtained  a  deed  of  one  hundred  acres,  being  one-half  of 
the  David  Patterson  grant  The  division  line  of  that  grant, 
which  subtended  uncultivated  land  along  the  whole  north- 
west side  of  the  Murray  grant,  though  up  to  the  time  of  the 
survey  of  one  Miller,  hereafter  noticed,  it  was  ascertainable 
on  the  ground  by  reference  to  marks  in  different  places,  was 
not  in  that  position  which  would  conform  to  the  David 
Patterson  grant. 

The  defendant,  five  or  six  years  before  the  exchange  spoken 
of,  had  made  another  verbal  exchange  with  Robert  Bell, 
whereby  he  had  transferred  to  him  the  possession  of  that  same 
piece  of  land  (originally  part  of  the  John  Bell  land)  which  BeU 
took  under  the  second  exchange,  and  retained  up  to  the  time 
of  the  trial ;  by  which  previous  exchange  the  defendant  had 
taken  a  small  triangular  piece  of  land  situate,  or  then  supposed 
to  be  situate,  in  the  north-east  comer  of  Bobert  BelPs  quarter 
of  the  Murray  grant .  Both  .parties  had  gone  into  possession 
under  that  former  exchange.    A  compromise  line  hereafter  to 
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be  noticed,  if  binding,  and  made  between  this  defendant  and 
Robert  BMy  would  establish,  and  if  defendant's  contention  and 
assertion  respecting  it  were  believed,  it  did  establish,  that  the 
triangular  piece  was  included  in  the  David  Patteraon  grants 
and  was,  consequently,  defendant's  own  land  at  the  time  of  the 
earlier  exchange.  Bobert  Bell,  reminded  of  this,  and  appealed 
to  by  defendant,  agreed  to  transfer  to  him  the  land  which  is 
the  subject  of  the  present  action,  he  retaining  the  land  by  the 
Baxter  road,  which  he  had  taken  possession  of  under  the  former 
exchange.  While  Bobert  Bell  retained  possession  of  the  land  by 
the  Boater  road,  defendant  entered  on  the  possession  of  the  land 
in  controversy  and  exercised  dominion  over  it  for  about  fifteen 
years,  to  the  time  of  this  action  brought,  and  including  five  years 
subsequent  to  the  exchange,  during  which  Robert  Bell  lived. 
He  died  without  ever  having  made  any  attempt  to  reclaim  it, 
and  without  having  offered  to  restore  to  the  defendant 
possession  of  the  land  by  the  Baxtei*  road,  of  which,  indeed, 
his  son,  the  plaintiff,  was  in  possession  at  the  commencement 
of  this  action. 

This  cause  was  tried  at  Truro,  in  June  term,  1867.  Nine 
queries  were  submitted  to  the  jury  by  the  learned  Judge,  and 
were  answered  by  the  former,  who  found  a  verdict  in  these 
terms,  viz. :  "  For  the  plaintiff,  or  for  the  defendant,  or  both, 
for  the  whole,  or  for  any  portions  of  the  premises  in  question, 
subject  to  the  opinion  of  the  whole  Court  at  Halifax,  on  con- 
sideration of  those,  our  findings,  and  the  whole  evidence 'mth 
libert}%  in  considering  the  evidence  not  coveted  by  the  iaaues^ 
to  draw  such  inferences  as  a  jury  might  draw,  and  that  judg- 
ment may  thereon  be  entered,  according  to  the  opinion  of  this 
Court." 

The  chaiige  of  the  learned  Judge  is  not  repoiied,  but  the 
queries  submitted,  and  the  answers  given,  are  in  terms  as 
follows : — 

QUSSnONS.  ANSWERS. 

1.  Was  the  bargain  made        1.  Tea. 
which  is  alleged  in  the  equit- 
able plea,  and  did  Robert  Bell 
know  of  the  erection  of  the 
mill  and  of  the  improvements  f 
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2.  Was  such  bargain  made 
in  oonseqaence  of  the  false 
and  fraudulent  misrepresen- 
tations of  the  defendant,  and, 
if  yea,  in  what  did  they  con- 
sist? 


3.  Did  RobeH  Bell,  before 
the  erection  of  the  mill,  and 
before  the  making  of  the 
improvements,  repudiate  and 
cancel  the  agreement^  and  give 
notice  thereof  to  the  defend- 
ant? 

4.  If  not,  did  he  repudiate 
and  cancel  the  agreement  at 
any  later,  and  what  time,  and. 
he  do  so  on  the  ground  of  such 
alleged  fraudulent  mirepresen- 
tation  ? 

5.  Did  Robert  BeU  and  the 
defendant  agree  on  the  alleged 
compromise  line,  and  did  he 
ratify  that  line  after  the  mill 
had  been  built  i 

6.  Did  Sobei^  BeU  agree  to 
that  line  in  coasequence  of  any 
fraudulent  misrepresentations 
on  the  part  of  the  defendant, 
and,  if  yea,  on  what  ? 

7.  Did  RobeH  BeU  repudi- 
ate the  said  compromise  line  ? 
When  did  he  do  so  ?  And  did 
he  do  so  on  the  ground  of  such 
All€|(ed  fraud  ? 


2.  The  suppressing  facts 
that  he  only  bought  to  the 
MiUer  survey,  and  by  telling 
the  BeUa  that  he  bought  all  the 
Patterson  grant,  and  if  such 
information  had  been  given, 
they  would  never  have  con- 
sented to  have  changed  the 
line  and  make  the  second 
exchange,  according  to  his 
evidence. 

3,  Nay. 


4.  Yea.  2nd.  Shortty  after 
the  survey  by  Robert  Bayers. 
3rd.  We  are  of  opinion  that 
he  did. 

(iron.-it  B.  dtod  ikKmi  18B7.  JKo»<f( 
SaffM^  tnused  ttnei  In  18St.  tkarftjtd  a  mb- 
division  In  1862.  SoiTffed  for  pUotiff  in 
1804,  when  lUibitH  BeU  wm  In  his  gnvt). 

6.  1st  and  2nd.  Yea,  and 
Yea. 


6.  Yea,  on  the  defendant 
stating  that  the  Bayers  had 
consented  to  the  compromise 
line,  which  they  deny. 

7.  Yea.  After  Bayers' sur- 
vey. We  are  of  opinion  that 
he  did. 
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8.  Has  ihe  defendant's  land  8.  Ist.  Yea.  Snd.  Nay« 
to  tlie  south  of  the  Baxter 
road  been  retained  in  the  use 
and  possession  of  Rohert  Bell 
And  his  heirs,  and  has  any 
offer  been  made  to  restore  it 
to  the  defendant's  possession  ? 

&.  Could  Robert  Bell  have        1st  Yea.    2nd,   Almost  at 
ascertained  the  real  facts    any  time, 
alleged  to  have  been  misrepre- 
sented, and  how  soon  after  the 
alleged  misrepresentation 
might  he  have  done  so  f 

Looking  to  the  evidence  in  connection  with  question 
2nd  and  the  reply  given  to  it,  we  find  defendant  saying, 
"he,  (Bell,)  would  not,  I  suppose,  have  exchanged,  if  I 
had  told  him  I  only  owned  to  the  old  line;"  and,  further, 
*'I  did  not  tell  him  that  I  had  bought  to  the  old  line.^' 
On  these  admissions  alone,  (and  the  evidence  shews  nothing 
else  to  support  it,)  the  jury  rest  their  expressed  opinion 
that  the  bargain  was  made  in  consequence  of  fraudulent 
misrepresentations  of  the  defendant.  That  inference  is, 
whether  viewed  as  a  question  of  evidence  or  of  law,  totally 
unwarranted  by  the  premises ;  and  it  must  not  be  lost  sight  of 
that  the  Court  is  called  on  to  decide  whether,  in  Elquity,  the 
exchange  is  valid  or  invalid ;  as  much  so  indeed  as  if,  in  view 
of  those  facts,  it  had  been  invoked  by  either  of  the  parties  to 
the  exchange  to  decree  mutual  conveyances.  That  which  was 
thus  regarded  by  the  jury  as  suppressed  was  not  an  existimg 
fact,  and  that  assertion,  thus  supposed  by  them  to  be  untruly 
made,  was  not  an  untrue  assertion !  The  deed  to  the  defend- 
ant, viewed  in  connection  with  Dickson^s  evidence,  shews  that 
defendant  did  not  buy  to  the  Miller  survey  only ;  and  that 
he  did  buy  all  the  Patterson  grant— all  of  it,  that  is,  in  the 
only  sense  in  which  the  phrase  could  possibly  have  been 
understood  by  BM,  or  could  affect  his  interests.  Dick&m 
ordered  Miller  to  survey  the  land  and  subdivide  it  into  two 
lots.  Miller  retraced  lines  that  he  found  on  the  grounds — 
lines,  the  existence  of  which  was  notorious  to  the  whole 
neiglibcmrhood,— and  made  a  plan  subdividing  iuta  two  equal 
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lots,  which  be  handed  to  Dickson.  IHcksan,  in  the  very  terms 
of  the  actual  description  and  boundaries  (relatively  to  half  of 
the  lot)  mentioned  in  the  David  Patterson  grant,  conveyed  to 
the  defendant.  The  deed  gives  defendant  for  a  south-eastern 
boundary  wherever  a  measurement  of  20  chaiTis  on  a  course 
46  degrees  east  from  the  southern  side  line  of  lands  granted 
to  George  Patterson  would  place  it.  The  woi*ds  superadded 
to  the  description,  viz.,  "cw  re-sui^ueyed  and  divided  hy 
Alexander  Miller^'  which  words  are  perfectly  satisfied  by  con- 
sidering them  to  refer,  as  they  do  in  fact  refer,  to  a  re-surveying 
of  lines  on  the  ground  known  alike  to  both  these  parties,  in 
order  to  a  subdivision  of  the  whole  two  hundred  acres  into  two 
lots,  do  not  limit  the  previous  descriptive  language.  To  con- 
tend that  they  create  an  estoppel  against  the  defendant  from 
asserting  whatever  rights  the  deed  gave  him,  independently  of 
the  words  in  question,  is  a  proposition  perfectly  untenable* 
The  deed,  in  terras,  states  the  tract  described  to  contain  one 
hundred  acres,  more  or  less,  granted  to  David  Patte}*8on,  ''  It 
unquestionably,  therefore,  gave  defendant  all  of  the  Patterson 
grant."  The  deed  gives  to  defendant,  in  the  very  course  and 
distance  in  controversy,  a  pi*ecise  twenty  chains  on  the 
northerly  and  southerly  sides  of  the  land  conveyed ;  if,  there- 
fore. Miller's  re-survey  gave,  as  we  know  it  gave,  per  se,  a  less 
distance  than  twenty  chains  on  either  side,  and  that  re-survey 
—a  thing  extraneous  to  the  written  instrument  and  resting 
entirely  in  parol — were  to  limit  the  rights  of  this  feofee  a 
fundamental  rule  of  construction  of  deeds  would  be  violated. 
The  statement  made  by  the  jury,  that  if  such  information 
had  been  given  they  would  never  have  consented  to  have 
changed  the  line,  and  make  the  second  exdiange,  is  not  only  a 
gratuitous  assumption,  but  it  contravenes  this  evidence,  given 
by  one  of  plaintiffs  own  witnesses.  John  J.  Bayers  says,  "  I 
don't  think  the  swap  depended  on  the  change  of  line."  Belt 
says,  "the  reason  for  shifting  the  line  was  that  defendant  had 
not  his  complement,  and  the  plan  shewing  that  the  line  came 
to  the  middle  of  the  BeU  lot."  Besides,  as  above  intimated, 
the  assumption  is  at  variance  with  the  terms  of  the  actual 
contract. 

But  there  could  be  no  fraudulent  suppression  nor  narra- 
tion by  the  defendant  that  would  invalidate  or  affect  this 
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agreement  in  the  respects  under  consideration,  unless  if  either 
the  agreement  itself  in  its  proved  terras,  or  some  rule^f 
Equity,  imposed  an  obligation  on  the  defendant,  in  order  to« 
make  the  exchange  binding,  to  tell  Robert  BcU,  **  that  he  only 
bought  to  the  Miller  survey,"  or  not  to  assert  "  that  he  had 
bought  all  the  Patterson  grant."  Now,  uncontradicted  te?iti- 
mony  reported  fshews  that  no  such  obligation  ^as  a  term  or 
condition  of  the  contract,  and  the  law  would  imply  no  such 
obligation  on  the  defendant  in  relation  to  it 

We  must  look  at  the  agreement,  too,  in  the  light  of  the 
important  consideration  that  Miller'%  survey  or  re-survey 
brought  no  new  fact  regarding  the  line  in  question  to  light ; 
nothing  that  is  not  proved  to  have  been  known  by  Robert  Bell 
at  the  time  of  the  agreement.  As  regards  the  existence  of 
any  rule  of  Equity  law  which  could  affect  the  question,  we 
shall  have  occasion  to  consider  that  presently'. 

Before  considering  the  remaining  question  and  answer,  we 
must  not  fail  to  notice  that  the  answer  to  the  3rd  question 
involves  the  only  issue  raised  by  the  pleadings  (and  to  those, 
of  course,  we  must  be  confined  on  the  point  of  alleged  cancelling 
and  repudiation  of  the  agreement  by  Robert  Bell,)  The  only 
question  raised  by  the  3rd  replication  is  whether  before 
defendant's  erection  and  improvements  the  agreement  was 
repudiated  and  cancelled  by  Bell.  It  is  entire  and  alone  so 
far  as  respects  that  point,  and  it  is  found  for  defendant.  This 
alone  would'  supercede  the  4th  question  submitted  and  the 
answer  to  it.  But  the  answer  states  that  Robed  Bell,  after 
Bayer's  survey,  which  was  long  after  the  erection,  and  on  the 
ground  of  the  alleged  fraudulent  misrepresentations  supposed 
in  the  jury's  answer  to  question  2,  which  we  have  aheady 
considered,  did  repudiate  arid  cancel  the  a;;rceincnt.  Now  the 
evidence  not  only  does  not  support  this  but  shews  aHinnativcl}' 
his  adoption  and  recognition  of  it  for  many  yeai-a  after  it  was 
made,  and  that  he  never  did  any  act  which  would  Hmt>unt  to 
repudiation  during  the  five  year's  that  he  lived  subseqiiont  to 
his  making  it.  Robed  Bell  died  about  1867.  RoheH  Bayers 
traced  the  lines  in  1852,  surveyed  for  the  sub-division  in  the 
same  year,  and  surveyed  for  plaintiff  in  1864,  whea  Robrrt 
Bell  was  in  his  grave.    Where  is  the  evidence  that  Robert  Bell, 
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after  1852,  at  any  time  repudiated  and  cancelled  the  agreement? 
There  is  none.    After  1864  it  was  impossible. 

The  jury 'h  answer  to  the  9th  question  gives  pointed  effect 
to  Robert  BelUa  acquiescence  and  silence  as  well  as  to  his  acts 
of  positive  confirmation,  which  are  in  undisputed  proof,  by 
establishing  that  he  might  have  ascertained  the  real  facts, 
alleged  to  have  been  misrepresented,  almost  at  any  ti^me,  and 
therefore  long  before  his  death.  By  his  death,  too,  after  that 
long  acquiescence  and  his  many  confirming  acts,  defendant  is 
materiall}^  prejudiced  in  respect  of  the  circumstance  that  he  has 
lost  the  valuable  equitable  privilege  of  appealing  to  the 
conscience  of  the  other  party  by  the  exchange  which  is  now 
sought  to  be  annulled,  a  privilege  which  he  would  have  enjoyed 
if  Rohert  Bell  had  instituted  such  a  suit  as  that  before  us. 

The  6th  and  7th  questions,  with  the  answers  to  them, 
remain  to  be  considered.  As  preliminary  to  inquiry  into  them 
we  must  remember  that  the  jury  have  found  as  a  fact  that  Bell 
and  the  defendant  did  agree  on  the  alleged  compromise  line, 
and  that  Bell  ratified  it  after  defendant's  mill  had  been  built. 
If  that  agreement  was  in  legal  force  at  the  time  of  theti-ial  the 
defendant  is,  as  a  consequence,  entitled  to  retain  all  of  the  land 
defended  for,  which  extends  from  the  north  and  west  up  to 
that  line,  and  that  whatever  the  result  of  the  trial  mav  be  as 
regards  the  mill  seat  and  the  remaining  portion  of  the  land  in 
question,  which  lies  to  the  south  and  east  of  the  compromise 
line.  But  was  the  agreement  which  fixed  that  compromise 
line  avoided,  or  is  it  avoidable,  in  consequence  of  fraudulent 
misrepresentation  on  the  part  of  the  defendant  respecting  it  ? 
The  jury  says  in  answer  to  the  7th  query  submitted  that  after 
Bayers's  survey  RoheH  Bell  repudiated  the  compromise  line  on 
the  ground  of  fraudulent  miwsrepresentation  made  by  the 
defendant.  No  evidence  exists  to  sustain  this  finding,  and 
the  very  reverse  of  repudiation  is  the  proved  fact.  But  the 
jury's  answer  to  question  C  shews  that,  in  their  opinion,  Bell 
agreed  to  the  compromi.se  line-  on  and  in  consequence  of  the 
defendant  stating  "  that  the  Bayers^a  had  consented  to  the 
compromise  line,"  whidi  they  deny.  That  statement  the  jury 
have  thus  regarded  as  the  fraudulent  representation  that 
influenced  Robert  Bell  to  consent  to  that  Una  Now,  firat, 
as  the  evidence  shews  that  defendant  asserted  at  the  trial  that 
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the  Bayers*8  did  consent,  and  that  the  Bayers's  asserted  that 
they  did  not  consent  to  the  compromise  line,  the  jury  should 
have  found  which  of  those  conflicting  assertions  they  believed. 
This  they  have  not  found,  for  such  finding  is  not  implied  in 
the  words  "  which  they  deny,"  especially  not  in  the  case  of  a 
special  verdict,  w^hich  the  answer  in  question  in  effect  is,  under 
which  nothing  not  distinctly  stated  can  be  inferred.    But  if 
the  jury  believed  the  Bayers^a  and  discredited  the  opposing 
testimony  in  the  case  under  review,  it  would  by  no  means 
follow  that  such  a  statement  made  by  the  defendant  to  Sobert 
Bell,  unless  it  were  expressly  found  by  the  jury  that  the  state- 
ment was  not  only  false  in  fact,  but  not  really  believed  to  be 
tnie  by  the  defendant  when  he  made  it,  would  invalidate  the 
agreement  of  compromise  or  deprive  the  defendant  of  any 
right  which  he  had  acquired  under  it.    The  case  comes  clearly 
within  the  principle  of  Early  v.  Garrett,  4  M.  &  R.,  687,  on 
which  case  Sudden  in  Vendor  and  Purchaser,  553,  remarks 
thus :  "  The  scienter  in  regard  to  fraud  is  the  gist  of  the  action 
where  there  there  is  no  warranty."     The  case  was  thus :    A 
purchaser  bought  and  obtained  a  conveyance  of  an  estate  with 
all  defects  and  faults  of  title,  and  the  seller  sj^ted  "  that  no 
rent  whatever  had  been  paid,  which  turned  out  to  be  false, 
and,  the  title  being  merely  under  a  lease,  the  lessor  recovered 
the  estate ;  yet,  as  the  jury  found  that  the  seller  really  believed 
no  rent  had  been  paid,  the  statement,  though  false  in  fact» 
was  held  not  to  be  fraifdoietvt,  and  the  purchaser,  although  he 
lost  the  estate,  was  not  allowed  to  recover  blBusk  the  purchase 
money."     The  fraud,  if  any,  in  that  case,  consisted  of  suppres- 
sion by  the  defendants  of  the  fact  of  payment  of  rent    The 
learaed  Judge  who  tried  the  cause  put  the  question  to  the 
jury  thus :  "  If  the  defendants  knew  at  the  time  of  executing 
the  agreement  (of  sale)  that  rent  had  been  paid  to  Fox,  their 
suppression  of  that  fact  was  fraudulent,  and  the  plaintiff  was 
entitled  to  recover  back  the  purchase  money;  but  if  the 
defendants  really  believed  that  no  rent  had  ever  been  paid  to 
,^Fox,  the  suppression  was  not  fi-audulent,  and  they  were  not 
liable."    And  he  directed  them  to  find  for  the  plaintiff,  if  they 
thought  that  the  defendants  knew  that  rent  had  been  paid  to 
Fox;  if  otherwise,  for  the  defendants.    NoUett  argued  that  it 
was  not  necessary  to  constitute  fraud  in  such  a  case,  that  a 
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direct  falsehood  should  be  uttered ;  the  suppression  of  a  fact 
within  the  knowledge  of  a  party  is  sufficient/'  but,  per 
Batlet,  J.,  it  was  left  to  the  jury  as  a  question  of  fact 
whether  the  defendant  really  believed  that  no  rent  had  ever 
been  paid  to  Fox^  and  the  jury  found  that  the  defendants  did 
so  believe.  That  being  so,  their  statement  that  no  rent  had 
ever  been  paid,  though  false  in  fact,  was  not  fraudulent" 
LiTTLEDALE  and  Parke,  J  J.,  concurred. 

The  evidence  shews  that  the  defendant  had  very  good  rea- 
son to  believe  his  statement  in  question  to  be  true,  from  what 
is  proved  actually  to  have  taken  place  between  him  and  tho 
Bayera's.  The  true  line  of  the  David  Patterson  grant  was 
known  and  admitted  by  the  Atyers's  to  be  where  the  compromise 
put  it  Defendant  says,  and  it  is  admitted  b}'  the  Bayers  e :  "  I 
had  a  conversation  with  John  Bayers,  and  it  was  stated  by  him 
that  the  line  of  the  David  Patterson  lot  struck  the  John  Bell 
grant  just  at  its  centre."  Immediately  follows  defendant's 
positive  statement  that  John  Bayers,  on  the  ground,  shewed 
where  the  line  was ;  that  he  saw  Robert  Bell  and  the  Bayers's 
and  the  defendant  go  down  toward  the  place  where  the  stones 
were  placed  ;  that  the  defendant  said  (not.e  the  Bayers's  being 
present)  the  Bayers  s  had  agreed  to  shift  the  line."  Defendant 
says :  "  I  might  have  told  Robert  Bell  that  the  two  Bayers's 
had  agreed  to  that  as  the  line,  but  it  was  in  the  presence  of 
them  all." 

We  are,  of  course,  aware  that  the  above  is  denied  by  the 
Bayers's,  but  even  then  the  witness  John  Bayers,  on  examina- 
tion, says :  "  I  will  not  swear  that  defendant  did  or  did  not 
(that  is  at  the  very  time  and  in  the  place  where  defendant  had 
sworn  the  line  was  agreed  to  by  the  Bayers  s)  refer  to  the 
centi-e  of  the  Bell  lot  as  the  line  of  the  Patterson  lot."  John 
Irvin  Bell  says :  "  Defendant  said  that  the  Bayers's  had  said 
(%vhick  was  strictly  true)  that  the  centre  of  the  Bell  lot  was 
where  the  line  should  be  ;"  adding,  indeed,  "  I  don't  mind  he 
said  so."  It  is  worthy  of  notice,  Uio,  how  John  B'lyers  confirms 
defendant's  statement  in  relation  to  some  leading  features  of 
defendant's  narrative  of  what  took  place  on  the  ground  when 
he  says  :  "  Defendant  made  the  stone  pile  to  shew  where  ttie  lot 
we}vtr  That  witness  adds :  "  I  don't  remember  defendant 
saying  anything  about  the  middle  of  the  Bell  lot.    I  won't  say 
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he  didn't.  I  can't  say  the  tree  was  not  there  then.  I  saw  a 
tree  niarked  J,  B,  long  befora,  when  I  came  to  the  settlement. 
I  think  the  defendant  spoke  of  it."  Note  especially  the 
testimony  of  the  other  Bayers,  ( William).  Though  he  says 
he  never  agreed  to  the  shifting  of  the  old  line,  he  carefully 
says  in  his  examination :  "  I  don't  recollect  ever  having  said 
that  the  line  should  be  on  the  centre  of  the  Bdl  lot, — tltefact 
was  so,  and  I  may  have  said  so*'  Again :  " /  might  have 
staged  I  VHis  willing  to  take  the  middle  of  the  Bdl  lot  as  the  line'* 
After  this  to  speak  of  defendant's  declaration  '  that  the 
Bayers s  had  consented  to  the  line,'  &s  a  false  hnA  fraxidnlent 
misrepresentcUion — as  a  false  representation  of  what  he  did 
not  bduve  to  be  true — appeal's  to  us  repugnant  to  reason.  If 
defendant  made  no  such  false  and  fraudulent  misrepresentation 
as  the  jury  enx>neously  and  unwari-antably  supposed,  then 
Robert  BelVs  as.>ent  to  the  compromise  line,  which  is  found  as 
a  fact,  stands  unrepudiatcd  and  unimpeached,  and  the  effect  it 
that  defendant  is  entitled  to  retain  his  possession  up  to  thas 
line,  and  by  consequence  to  a  judgment  p^-o  tanto.  From  the 
views  which  we  have  expressed,  if  they  be  sound,  it  follows 
also  that  the  defendant's  equitable  plea  is  established  ;  that  he 
is  entitled  to  retain  posses.sion  also  of  all  the  land  of  which 
possession  was  delivered  to  him  by  Robert  Bell  under  the 
second  exchange,  and  consequently,  that  there  should  bo  a 
general  judgment  for  the  defendant. 
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Acnox  to  rseover  tb«  price  of  a  certain  bulMlnip,  and  plea  thai  the  contract  of  sale  was 
not  In  writing  ri(fncd  by  the  plaintiff. 

The  pbhitiff  ff^vo  in  evidence  that  the  buildinfr  in  question  was  erected  on  land  U)  which 
neither  of  the  parties  clalined  title,  and  tltat  it  rcstod  on  stone  pillars  which  the  plaintiff  built. 

ihUi  insuf&deut  to  i^ivc  the  Iniildin;  the  legal  character  Of  a  chattel,  and  that  theruforo  the 
contract  was  vuld  under  the  the  third  ciauao  of  the  Statute  nf  Fnuds.  Had  the  plaintiff  »hcvm 
that  tho  building  rested  on  the  pillars  mltiy  bjr  its  own  wi>it;ht,  without  U'lnip  alHxetl  tu  tbo 
pillurii  or  connected  «^ith  the  soil,  the  case  would  still  have  been  within  iho  fuiirth  section  of 
the  Statute. 

WiLKiNS,  J.,  now,  (December  7th,  1869,)  delivered  the 
judgment  of  the  Court : — 

This  action  was  bi*ought  to  I'ecover  the  price  of  a  certain 
building,  situate  at  Wine  Harbor,  sold  by  the  plaintiff*  to  the 
defendant.    The  first  and  second  pleas  denied   tlie  contract 
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as  stated ;  the  third  plea  alleged  that  the  building  was  a 
tenement,  and  that  it  was  not,  nor  was  any  interest  therein 
sold  by  the  plaintiff  to  the  defendant  by  deed  or  note,  in 
writing,  signed  by  the  plaintifiF.  The  fourth  plea  was  of  a 
set-off.  The  jury  found  for  the  plaintiff  under  issues  joined 
on  the  first,  second  and  fourth  pleas,  and  for  the  defendant  on 
that  which  set  up  the  Statute  of  Frauds.  We  think  that, 
nnder  the  facts,  viewed  in  the  most  favorable  light  that  they 
will  bear  for  the  plaintiff,  the  finding  under  the  third  issue 
establishes  in  law  a  complete  defence  to  the  action. 

The  plaintiff  contented  himself  with  merely  proving,  in 
order  to  ^how  that  '*  the  building "  was,  as  he  contended,  "  a 
chattel,"  that  it  was  erected  on  land  to  which  neither  of  the 
parties  claimed  title,  and  that  it  rested  on  stone  pillars  which 
the  plaintiff  built,  and  that  the  chimney  was  carried  up  from 
the  second  floor.  Had  he  shown  that  the  building  rested  on 
the  pillars  solely  by  its  own  weight,  without  its  being  fixed 
to  or  in,  or  connected  with  the  soil  or  with  the  pillars  by 
means  of  cement  or  other  adhesive  substance,  or  by  any  other 
means,  it  would  have  had  the  legal  character  of  a  chattel. 
Rex  V.  Inhabitanta  of  Otley,  1  B.  &  Ad.,  IGl ;  Wansbraugh 
V.  Maton,  4  Ad.  &  Ell.,  884,  and  the  cases  therein  referred 
to,  are  authorities  to  show  that  a  building,  e,  g.^  "  a  windmill " 
or  "  a  bam  '*  may  be  proved  to  be  so  placed  in  relation  to  the 
soil,  or  to  a  foundation  incorporated  with  the  soil,  as  to  bo  a 
chattel,  with  all  the  legal  incidents  of  such.  See  also  Browne 
on  Fravda,  (2nd  ed.,)  sec.  234,  n.  2. 

I  But  this  building,  in  the  light  in  which  its  character  is 
presented  to  us,  must  be  regarded  as  "  land,"  and  we  must 
hold  that  the  interest  therein  transferred  by  the  plaintiff  to 
the  defendant,  without  note  or  memorandum  in  writing, 
which  forms  the  subject  of  this  action,  was  within  the  clause 
of  the  statute  referred  to  in  the  plea.  Had  that  interest  not 
been  within  the  third  clause  of  our  statute.  Rev.  Stat.,  3rd 
Series,  chapter  118,  it  would  have  been,  unless  the  verbal  con- 
tract respecting  it  were  followed  by  a  change  of  possession  such 
as,  under  authorities,  would  take  it  out  of  it,  and  there  had 
been  an  equitable  plea  to  that  effect,  clearly  within  the  foiMih 
9ection  of  the  statute. 
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In  view  of  those  authorities,  (see  Brovme  Stat  Frauds^ 
sections  476-477.)  it  could  not  be  successfully  contended  that 
there  was,  in  this  case,  such  a  clear  possession  taken  by  the 
defendant,  in  contra-distinction  to  that  common  possession 
which  he  and  the  plaintiff  had  at  the  time  of  the  contract;  as 
could  be  held  to  be  a  taking  possession  by  the  defendant,  in 
pursuonce  of  tiie  contract  of  the  building  in  question. 

It  is  not  necessary,  however,  that  we  should  give  any 
opinion  as  to  the  point  last  referred  to.  "It  is  perfectly 
settled  by  a  long  series  of  decisions,  that  a  part  execution  of 
a  verbal  contract  within  the  Statute  of  Frauds,  has  no  effect 
at  law  to  take  the  case  out  of  its  provisions."  Browne,  sec- 
tion 451,  citing  ffHerlihy  v.  Hedges,  1  Sch.  &  Lef.,  123. 

We  think  the  rule  nisi  must  be  made  absolute,  so  modified, 
as  that  the  effect  of  it  will  be  to  entitle  the  defendant  to  enter 
up  a  general  judgment  on  the  issue  joined  on  the  third  plea. 
So  modified,  it  will,  of  course,  be  made  absolute  without  costs. 
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Tbmpam  for  remoTliig  ft  dw»llinf-houM  ol  plaintUTi  which  the  defendant  did  in  eMertfon 
of  a  right  of  wej  over  the  groand  oo  which  it  had  been  erected.  The  evidance  wae  conclusive 
■■  to  the  fusl  of  a  ridlit  cf  way  having  been  enjoyed  by  the  public  over  the  land  in  queetioo  for 
a  period  of  npwarda  of  forty  yean. 

HeULt  WiLKwa,  J.,  diumUinU^  that  it  waa  thereby  proved  a  public  way  common  to  all  the 
King's  ittbjecta»  and  although  defendant  had  relied  U]x>n  pleee  of  a  private  way  instead  of  a 
pttblio  highway,  still  his  defence  was  substantially  good. 

Young,  C.  J.,  now,  (December  7th,  18C9,)  delivered  tlie 
judgment  of  the  Court : — 

This  is  an  action  for  trespass  for  removing  a  small  dwell- 
ing house  of  the  plaintifi^'s,  which  the  defendant  did  in  the 
assertion  of  a  right  of  way  over  the  ground  on  which  it  had 
been  erected.  The  plaintiff  replaced  the  house  immediately 
after  and  resisted  a  second  removal  by  threats  of  violence, 
and  having  since  retained  the  possession,  he  sought  for 
damages  in  this  suit,  which,  if  recovei*ed,  must  Itave  been 
very  small.  The  whole  piece  in  dispute  is  of  tiifiuig  value, 
the  way  being  only  a  hundred  paces  in  length,  catting  ofl*  a 
quarter  of  an  acre  of  wood  land  at  the  angle  of  two  roads  in 
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ClavQ,  Settlers  coming  down  the  second  division  road,  as  It 
is  called,  found  a  steep  hill  and  an  unfinished  bit  before  they 
reached  the  Jonas  Comeau  road  leading  to  the  shore,  and  had 
been  in  the  habit  for  many  years  of  cutting  across  this  angle, 
and  there  was  a  laiEge  body  of  evidence  showing  the  continued 
use  of  this  cut.  It  was  shown  to  have  been  travelled  for  all 
purposes  and  at  all  seasons  of  the  year  with  carriages  and 
sleds  for  a  period,  as  some  of  the  witnesses  said,  of  upwards 
of  forty,  but,  as  all  agreed,  upwards  of  twenty  years.  The 
plaintiff  himself  acknowledged  that  he  had  gone  by  the  path 
across  the  land  and  over  the  disputed  road,  as  he  thought, 
twenty  years  ago ;  and  his  first  witness  said  he  had  travelled 
it  for  eighteen  or  nineteen  and  he  would  not  say  that  it  was  not 
from  twenty  to  thirty  years.  Defendant's  witnesses  testified 
that  the  road  was  marked  and  defined  and  that  two  teams 
could  pass,  in  some  places  the  ruts  were  eighteen  inches  deep. 
There  was  another  road  called  the  longer  road  across  the  lot 
to  the  north,  which  the  plaintiff  has  also  shut  up,  and  which 
had  been  in  use  for  a  less  period ;  but  the  body  of  the  travel 
was  on  the  shorter  one.  Baptiste  LeBlanc  said,  "  we  have 
used  the  road  in  dispute  about  forty-two  years,  till  the  plain* 
tiff  shut  it  up.  B&njamin  Belliveau,  the  former  proprietor, 
saw  us  use  the  road  and  hauled  timber  with  us.  Neither  he 
nor  any  one  else  ever  forbade  me.  There  was  a  marked  track. 
It  was  our  ancestors  who  first  opened  that  road.  No  public 
money  was  expended  on  it.  But  when  the  overseers  had 
money  to  spend,  they  laid  it  out  to  clear  away  the  rocks  on 
the  disputed  i*oad  and  to  improve  it  and  make  it  better  for 
the  people  to  come  out."  Another  aged  witness  said  that  Mr. 
Belliveau  told  him  to  pick  out  the  stones  and  make  the  road 
better,  and  that  it  was  forty-eight  years  ago  since  it  had  been 
used.  Charles  Doucet  had  known  the  road  in  dispute  for 
thirty-five  years,  and  had  travelled  it  with  teams  at  all  sea- 
8ons»  both  going  and  coming,  under  the  eye  and  with  the 
sanction  of  the  proprietor.  The  only  answer  to  this  mass  of 
testimony  was  some  alleged  declarations  of  Belliveau  that  he 
did  not  want  the  road  to  be  a  public  one,  that  he  did  not  wish 
to  lose  t))e  land  or  that  the  people  should  use  the  road  without 
his  permission.  These  declarations  the  Judge  who  tried  the 
cause  had  difficulty  in  admitting  as  against  the  actual  user, 
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bnt  he  left  tfaem  all  to  the  jury,  who  found  a  verdict  for  the 
defendant,  which  it  would  be  quite  impossible  to  disturb  upon 
the  merits. 

The  argument,  therefore,  turned  mainly,  if  not  altogether, 
upon  the  pleading,  on  .which  a  very  nice  question  was  raised. 
This  question  does  not  appear  by  the  Judge's  minutes  to  have 
been  raised  at  the  trial,  and  it  is  obvious  that  if  it  had,  the 
defendants  could  have  at  once  cured  the  defect  by  an  amend- 
ment. The  ordinary  plea  of  a  public  highway  would  have 
settled  the  case  and  left  the  plaintiff  no  pretence  for  argu- 
ment. It  is  doubtful  whether  a  party  should  be  permitted  to 
do  this  after  verdict,  and  have  a  defence  upon  the  merits  des- 
troyed, as  is  attempted  here,  by  a  subtlety  in  pleading.  The 
defendant  relied,  somewhat  incautiously,  upon  pleas  of  a 
private  way,  which  'must  bo  proved,  of  course,  as  it  is  laid, 
and  described  it  as  running  from  the  second  division  road,  as 
the  fact  is,  along  and  over  the  plaintiffs  land  to  the  J<yna% 
Comeau,  road  leading  to  the  shore.  Now  it  is  said,  that 
although  this  is  the  road  that  has  been  travelled  and  in 
claimed  by  the  defendant  in  point  of  fact,  it  cannot  be 
claimed  as  a  private  way  for  want  of  the  proper  termini  con- 
necting it  with  the  defendant's  land.  It  is  contended  that  it 
cannot  legally  be  described  as  passing  from  one  highway  to 
another  unless  it  be  itself  a  highway,  and  so  pleaded.  The 
forms  in  3  Chitty  on  Pleading,  1121,  5th  edition;  in  BuUen 
d;  Leake's  Precedents,  3rd  edition,  811,  no  doubt  allege 
one  of  the  termini  as  on  the  defendant's  land,  which^  in 
the  great  majority  of  cases,  must  be  the  fact.  But  I  see 
nothing  in  legal  principle  that  prevents  the  creation  of  a  pri* 
vate  way,  as  it  is  alleged  to  have  existed  here.  Sappoee 
BeUiveau  had  executed  a  deed  to  the  defendants,  or  those 
under  whom  they  occupy,  granting  them  a  right  of  way  from 
the  second  division  road  across  his  land  to  the  Jonas  Cotmou 
road.  This  would  have  been  a  private  way  restricted  to  thei 
owners  and  occupiers  of  the  defendant's  two  lots,  and  stretch* 
ing  from  one  public  highway  to  another.  Bnt  it  will  not  be 
pretended  that  such  a  deed  would  not  operate  and  pass  the 
way,  and  if  so,^  there  is  an  end  of  the  question,  for,  in  Wright  t*. 
Rattray,  1  East,  381,  Lord  Kenyan  confirms  the  rule,  that 
any  easement  may  be  claimed  by  prescription  in  the  same 


16  COMEAU   u   LeBLANC. 

manner  as  it  might  have  been  holden  bj  grant.  This  road, 
under  the  evidence,  is  a  public  way,  common  to  all  the  King's 
subjects,  and  would  more  properly  have  been  pleaded  as  such, 
but  I  confess  myself  not  at  all  sorry  that  one  refinement  can 
be  met  by  another,  which  enables  us  to  sustain  the  right.  I 
may  as  well  remark  that  the  5th  section  of  the  English  Pre^ 
aeription  Act,2&3  Will.  4,  chapter  71,  permitting  a  general 
allegation  of  the  enjoyment  of  a  way  and  simplifying  the 
form  of  pleading,  has  been  omitted  by  some  .accident,  for  it 
could  not  have  been  intentionally  done,  in  our  Act  of  1866. 
chapter  12,  though  both  the  preceding  and  following  sections 
have  been  adopted  in  it,  Practitioners  must  beware  of  this 
in  framing  their  pleas,  and  follow  the  Common  Law  form.  In 
the  present  case  the  pleader  departed  from  the  form  without 
looking  to  the  consequences,  but  we  think  his  pleas  substan- 
tially good,  and  therefore  discharge  the  rule  niei,  and  give 
judgment  for  the  defendants. 

Johnstone,  E.  J. — I  concur  in  the  judgment  just  delivered. 
If  the  way  prescribed  for  is  definitely  set  out  it  would  have 
been  carried  by  amendment  as  a  matter  of  course  had  the 
objection  been  taken  on  the  trial.  To  grant  a  new  trial  on 
this  ground,  would  only  be  to  allow  the  same  question  which 
was  fully  tried  and  decided  for  the  defendant  by  overwhelm- 
ing testimony  to  be  gone  over  after  amendment,  and  with  the 
same  result,  for  it  would  be  impossible  for  rational  and 
impartial  men  to  come  to  any  different  conclusion.  It  would 
be  superfluous  to  cite  cases  on  this  point,  and  I  merely  men- 
tion that  of  Sampson  v.  Appleyard,  in  3  Wilson,  272,  on 
account  of  the  singular  resemblance  of  its  circumstances  to 
the  present,  and  because  it  is  entitled  to  the  more  weight  from 
being  an  old  case,  before  the  modern  enlargement  of  the  prac- 
tise in  favor  of  amendments. 

I,  however,  do  not  think  the  way  is  definitely  prescribed 
for  in  the  pleas.  I  believe  that  a  grant  in  fee  actually  made 
by  the  owner  of  the  servient  land  for  a  valuable  consideration 
to  the  owners  of,  and  appurtenant  to  the  dominant  land  in 
which  the  way  was  described  in  the  very  words  of  the  plea, 
would  have  been  a  good  grant.  The  subject  was  legal  matter 
of  contract,  the  gmntee  would  by  it  give  all  he  had  power  to 
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give,  and  tbe  grantees  receive  all  they  required  without  inter- 
fering with  the  rights  or  needing  the  concurrence  of  any  but 
the  parties  to  the  grant.  To  suppose  such  a  grant  involvedi 
would  be  to  give  to  technicality-  a  greater  triumph  over  rea- 
s6n  than  I  am  willing  to  believe  the  law  in  its  utmost  rigor 
ever  permitted.  The  suggestion  that  the  pleas  did  not  directly 
connect  the  law  with  the  dominant  land  overlooked,  I  think, 
the  effect  of  both  the  termini  being  public  highways,  and  the 
difference  between  such  a  case  and  one  in  which  the  terminvs 
a  quo  was  the  land  of  a  stranger.  If  such  a  grant  would 
have  been  valid,  a  prescription  in  the  same  terms  being 
founded  on  the  prescription  of  a  grant,  cannot,  I  think,  be 
invalid.  I  may  remark  that  in  the  case  in  Wilson,  the  pre- 
scription was  for  a  way  leading  from  a  certain  common  high- 
way, and  just  as  in  the  present  case,  no  exception  was  taken. 
This  would  be  a  precedent  for  the  pleas  in  this  action,  but  the 
case  is  briefly  reported,  and  it  does  not  appear  whether  the 
way  was  appurtenant  or  in  gross. 

WiLKlNS,  J.,  disBentiente. — I  am  of  opinion  that  the  plaintiff, 
having  established  the  trespass  complained  of,  and  having  been 
met  by  no  evidence  that  supported  every  one  of  the  pleas  whieh 
professed  to  justify  it,  was  entitled  to  a  verdict  on  all  the 
issues.  By  our  law,  and  the  established  practice  in  accordance 
with  it,  a  defendant  seeking  to  justify  an  act  which,  unjustified, 
would  be^a  trespass,  must  in  his  plea  distinctly  state  all  such 
matters  of  fact  as  are  necessary  to  sustain  his  defence,  while 
to  the  matters  so  stated  he  must  confine  himself  at  the 
trial.  It  is  not  competent  for  him  to  rely  on  any  matters  of 
fact  before  the  jury  which  are  not  either  so  stated  in  his  plea, 
as  originally  filed,  or  in  those  pleas  as  amended  by  permission 
of  the  presiding  Judge.  If  the  finding  in  this  case,  however, 
be  sustained,  the  ddFendants  will  have  relied  successfully  for 
their  defence  on  matters  not  pleaded,  and  will  obtain  a  judgment 
on  the  ground  of  a  matter  of  justification  which  is  not  apparent 
on  the  record.  Not  only  so,  but  that  judgment  will  b^  founded 
on  pleas  neither  of  which  has  any  support  in  the  reported 
evidence.  That  evidence,  if  it  goes  the  length  of  establishing 
a  justification  of  the  trespass  at  all,  does  so  by  showing  that  in 
the  locality  of  the  trespass  there  was,  when  it  was  committed, 
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a  public  highway  common  to  all  the  Qween's  subjects.  But 
the  issue  roll  contains  no  such  plea.  Every  one  of  the  three 
pleas  of  justification  relies  on  a  way  as  a  right  in  the  defendants 
as  the  possessors  of  certain  land,  to  which,  in  respect  of  An 
occupation  of  it,  the  right  in  question,  exercised  for  twenty 
years,  is  alleged  to  be  appurtenant  In  every  one  of  them  it 
is  set  up  as  a  way  for  the  more  convenient  occupation  of  that 
particular  land.  In  every  plea  the  alleged  trespass  is  expressly 
referred  to  as  an  act  done  by  defendants  (not  in  the  exercise 
of  a  public  right,  but)  to  prevent  an  obstruction  by  plaintiff  of 
defendants'  then  lawful  use  of  an  appurtenant  way  of  private 
right 

This  is  substantially  the  alleged  justification  of  the  trespass 
which  the  pleadings  disclose.    There  being  no  replication,  the 
statute  imposed  on  the  defendants  a  necessity  of  proving  every 
material  allegation  in  the  pleas.    They  were  therefore  bound, 
Ist  To  prove  themselves  in  possession  at  the  time  of  the  trespass 
of  some  particular  land ;  2nd.  That  the  occupiers  of  it  for  a  con- 
tinuous period  of  twenty  years,  had  in  their  own  rights,  in 
respect  of  that  land,  and  for  the  more  convenient  occupation  of 
it,  the  alleged  right ;  3rd.  That  they  were  obstructed  by  that 
which  is  the  subject  of  the  .alleged  trespass  when  they  were 
engaged  in  the  actual  exercise  of  the  right    Now  there  is 
absolutely  no  proof  of  the  possession  by  the  defendants  at  the 
time  of  the  trespass  of  any  particular  land  in  which  thoy  were 
interested  of  right,  that  had  any  connexion  with  the  way  in 
question.    There  is  no  proof  of  any  uses  at  all  of  the  way  in 
question  in  the  exercise  of  the  particular  yrivate  right  set  up  as 
distinguished  from  a  common  exercise  by  the  inhabitants  of 
the  division  of  an  asserted  public  right.    Possession  by  the 
defendants,  at  the  time  of  the  trespass,  of  some  particular  land 
by  virtue  of  which  possession  they  had  the  alleged  right  of  way 
—essential  as  it  was  to  the  support  of  the  pleas — so  far  from 
being  proved,  is  disproved  by  the  testimony  of  each  of  the 
defendants.    They  prpved  that  they  occupied,  respectively,  the 
lands  of  their  living  parents,  and  not  their  own  lands!    They 
justify,  each  in  his  own  right,  and  not  by  the  command  of 
another  in  whom  the  right  was  alleged  to  be.    I  have  not  felt 
it  necessary  to  dwell  on  some  obvious  elementary  principles  of 
the  doctrine  of  such  an  easement  as  that  in  question,  e.  j)f.,  that  if 
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the  way  set  up  be  a  private  way,  the  termini  must  be  stated 
The  ratioridU  of  this  is  that  "  termini "  in  legal  intendment  are 
not  territorial  points,  but  indications  of  the  purpones  of  the 
way,  in  other  words,  of  some  interest  in  the  use  of  it  especially 
existing  in  him  who  asserts  the  right  In  view  of  this  it  is 
obvious  that  there  can  be  in  law  no  private  way  which  com- 
mences at  a  highway  and  ends  in  a  highway.  Such  a  statement 
which  marks  this  case  in  one  of  its  aspects  is  a  solecism  in 
pleading.  Our  late  statute  mades  a  right  of  private  way 
depend  on  a  continuous  uninterrupted  user  as  of  right  for  a 
period  of  twenty  years,  but  it  leaves  the  rule  of  pleading,  the 
character  of  the  way,  and  the  description  of  it  just  where  it 
was  before  the  statute. 

It  is  suggested  as  a  reason  for  upholding  the  verdict,  that 
the  learned  Judge  who  tried  the  cause  would,  if  he  had  been 
applied  to,  have  allowed  the  addition  of  a  plea  of  **  highway." 
In  regard  to  this,  it  would  be  sufficient  to  say,  that  no  such 
application  was  made,  and,  that  we,  under  the  rule,  are 
required  to  decide  whether,  under  the  pleas  before  us,  the 
finding  is  in  accordance  with  law  and  evidence.  But  while 
I  am  unwilling  to  carry  the  salutory  law  and  practise  of 
amendments,  so  far  as  practically  to  place  professional  empiri- 
cism and  blundering  experiments  on  a  level  with  logic  and 
science  in  pleading,  I  consider  it  at  lea<(t  questionable,  if 
allowing  at  the  trial  of  this  cause  the  additional  plea  adverted 
to,  would  be  such  an  amendment  as  wa^  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question 
in  controversy  between  the  parties. 

In  conclusion,  I  must  remark,  that  whether  in  any  case 
the  owner  of  land  in  the  forest,  being  in  its  natural  condition, 
unredeemed  by  cultivation,  is  to  be  held,  without  clear  evi- 
dence of  express  dedication,  by  the  mere  fact  of  his  having 
permitted  settlers  to  use  it  for  a  time,  to  have  conferred  on 
the  public  an  unreclaimed  right  to  exercise  a  way  over  it^ 
even  after  regular  roads  are  subsequently  laid  out  by 
authority,  which  may  be  used  in  substitution  for  the  privi- 
lege so  permitted,  is  a  grave  question,  which  at  least  demands 
it  should  not  be  forensically  settled  without  a  I'egular  and 
formal  issue,  prepai*ed  solemnly  to  raise  the  question,  I  am 
of  opinion  that  the  rule  should  be  made  absolute. 
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FLAi!mrp's  ve«el  ba\-ing  ran  ashore,  tftor  IneffactiMl  efforts  to  relMM  bar  from  tbt  roois 
where  the  lay,  he  gnvo  noiloa  of  abADdonment,  which  the  noderwrtten  refuaed  to  Msoept. 
They  iu  the  intereft  of  all  oonccmed  recy  aoon  bad  her  removed  sud  repaired  »t  a  total  ooet  of 
$1300,  and  then  tendered  her  to  plaintiff  who  refoied  to  take  her,  and  brovight  Mtlt  ior  tfae 
full  amount  of  the  Inearanoe.    The  defendanta  appealed  from  the  verdict  In  hia  favor. 

Beldt  that  there  ahould  be  a  new  trial  In  whidi  the  enquiry  ahoald  be  limited  to  whether 
the  loea  waa  total  m  partial ;  the  queetlon  whether  there  was  or  waa  not  any  loM  havlnff  baen 
aettled  by  the  reeult  of  the  ftrat  trial. 

Johnstone,  E.  J.,  now,  (December  7th,  1869,)  delivered 
the  judgment  of  the  Court  :- 

This  is  an  action  on  a  marine  policy,  in  which  the  question 
raised  at  the  trial  was  whether  the  loss  of  the  vessel  insured 
was  partial  or  total,  (constructively.)  The  plaintifTs  case  was, 
abandonment,  after  ineffectual  efforts  to  release  the  vessel 
from  the  rocks  between  which  she  lay.  The  underwriters 
refused  to  accept  the  abandonment,  and,  in  the  interest  of  all 
concerned,  very  soon  had  her  removed  and  placed  in  dock  at 
an  expense  of  $400,  and  her  repair  completed  at  a  cost  of 
about  $900.  Being  repaired,  the  vessel  was  tendei*ed  to  the 
plaintiff  and  refused. 

There  was  great  contradiction  on  all  the  points  that  arose ; 
the  difRciilties  of  extricating  the  vessel,  the  extent  of  her 
damage,  and  the  efficiency  of  the  repairs  put  on  by  the 
defendants,  were  very  diveraly  stated  by  the  witnesses  on 
either  side,  and  the  estimates  of  the  val^e  of  the  vessel  before 
and  after  the  disaster,  as  well  as  after  the  repairs,  were  extra* 
vagantly  discrepant.  The  conduct  of  the  underwriters,  by 
their  agent,  Mr,  Whidden,  and  his  sub-agent,  Mr.  Baras,  seems 
to  have  been  in  all  respects  proper.  The  persons  selected  by 
them  for  surveying  and  repairing  were  trustworthy  and  efB- 
cient ;  and,  viewed  in  all  its  aspects,  we  have  found  it  impos- 
sible not  to  feel  that  the  case  was  one  in  which  the  defendants 
were  justified  in  resisting  the  claim  for  a  total  loss,  until  it 
should  be  established  on  the  fullest  investigation. 

Considering  the  great  importance  of  marine  insurance  to 
the  interests  of  commerce,  and  the  propriety  of  affording  to 
the  rights,  as  well  of  the  underwriters  as  the  insured,  aU  just 
protection,  after  maturely  weighing  the  evidence  and  the  find- 
ing of  the  jury,  we  have  united  in  the  opinion  that  it  would 
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not  be  satisfactory  to  establish  the  plaintiff's  claim  to  the 
whole  sum  insured,  without  a  second  enquiry  on  the  only 
question  which  we  think  to  be  open  to  the  defendant — that  is 
whether  the  loss  is  to  be  considered  total  or  partial.  Whether 
there  was  or  not  any  loss,  we  think  it  is  too  late  to  enquire, 
however  peculiar  may  appear  the  circumstance  of  a  vessel 
stranding  in  the  Liverpool  river,  without,  apparently,  adequate 
cause  from  tempestuous  weather.  But  the  fairness  of  the  loss 
seems  to  have  been  conceded, — the  underwriters  took  posses- 
sion and  expended  money  in  repairs, — the  pleas  do  not 
directly  indicate  this  defence,  and,  on  the  trial,  the  occasion 
of  the  stranding  was  not  enquired  into,  or  the  fairness  of  the 
loss  questioned  by  the  defendant's  counsel. 

We,  therefore,  grant  to  the  defendant  a  new  trial,  limited 
to  the  question  of  partial  or  constructive  total  loss,  leaving  to 
the  parties  all  objections  that  were  taken  at  the  trial,  or  that 
can  now  be  taken  within  this  enquiry,  on  the  condition  of  the 
defendant's  first  paying  to  the  plaintiff  the  costs  of  the  last 
trial,  and  that  the  costs  of  this  argument  on  the  rule  nini  for 
a  new  trial  abide  the  final  result  of  the  cause. 

We  have  not  felt  at  liberty  to  enquire  into  the  nature  of 
the  sale  of  the  vessel,  which,  it  was  intimated  at  the  argu- 
ment, had  taken  place  since  the  trial,  leaving  it  to  the  discre- 
tion of  the  respective  parties  to  determine  whether  the  present 
circumstances  afford  room  for  an  amicable  adjustment 
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RcLB  niH  to  wt  aside  an  award  dlachaffed  with  coata,  ihtn  being  no  Impatatlon  on  tho 
food  fcitb  of  tho  attltfator,  and  hia»iraid  appearing  (nwi  the  facts  and  pleadln«a  to  bo  Juat  and 


The  Applleatlon  to  aet  aside  an  awmrd  must  be  made  at  the  eortiefft  op}iortunit3'  after  it 
has  been  friven,  and  the  rule  niai  nrast  be  extnessed  as  havlnif  baeu  inuHtod  on  readini;  Uie  rule 
44  foferance,  and  tho  award,  ko. 

Young,  C.  J.,  now,  (December  7th,  18G9,)  delivered  the 
judgment  of  the  Court : — 

The  rule  of  reference  in  this  case  was  made  by  consent  25th 
June«  1868,  at  Annapolis,  whereby  "  all  matters  in  dispute  and 
difference  in  the  said  cause  between  the  plaintiff*  as  assignee,  or 
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the  assigDor  and  the  defendant,  were  referred  to  the  final  award 
and  determination  of  A.  W,  Savary,  a  master  of  this  Court." 
Mr.  Savary,  as  appears  by  the  memorandum  endorsed  on  the 
award,  proceeded  to  the  investigation  alluded  to  by  the  counsel 
of  both  parties,  on  the  27th  June,  and,  after  several  adjourn- 
ments and  a  thorough  inquiry  into  the  whole  matter,  he  pro- 
nounced an  award  in  favor  of  the  plaintiff,  for  which  he  has 
given  his  reasons  at  large,  on  the  2Gth  July.  There  is  no 
imputation  on  the  good  faith  or  conduct  of  the  arbitrator,  and 
with  the  vohirainous  pleadings  and  documents  bufora  us,  and 
considering  the  care  and  thought  that  were  bestowed  on  them, 
this  is  an  award  which  ought  not  to  be  disturbed,  unless  some 
fatal  objection  to  it  can  be  made  apparent  A  rule  nm  to  set 
it  aside  on  various  grounds  was  obtained  at  Kentville,  21st 
October,  1868,  to  which  two  preliminary  objections  were 
raised.  There  having  been  an  intermediate  term  at  Annapolis, 
it  was  urged  that  the  motion  ought  to  have  been  made  there, 
and  though  it  is  difficult  to  lay  down  any  general  rule,  and 
the  English  practice  hardly  applies  to  our  system,  it  is  clear 
that  such  a  motion  ought  to  lie  made  at  the  earliest  oppor- 
tunity, either  at  Halifax  or  in  the  county  to  which  the  cause 
belongs ;  and  we  refrain  from  giving  effect  to  the  objection 
now,  because  the  application  was  made  or  abopt  to  be  made 
at  Annapolis,  and  the  Judge  was  understood  to  have  permitted 
it  to  be  made  in  the  then  ensuing  week  at  KenUnUe. 

It  was  then  urged  as  a  defect,  that  the  rule  nisi  was  not 
expressed  as  having  been  granted,  on  reading  the  rule  of 
reference  and  the  award  or  copies  of  them, — and  the  cases  in 
Archbold,  I2th  edition,  1686-9,  5  Bing.,  195 :  3  Dou^.,  349, 
and  our  own  decision  in  Grant  v.  HaJl,  2  Oldright,  72, 
are  to  that  effect;  but  &s  this  rule  was  drawn"  on  read- 
ing the  affidavit  of  Otto  S.  Weeks  and  the  exhibits  thereto 
annexed,'"  which  exhibits  include  the  original  rule  of  refer* 
ence  and  the  award,  we  think  it  sufficient. 

The  writ,  in  the  first  instance,'  contained  a  count  on  a 
promissory  note  of  defendant's  to  Troop  for  £200,  dated  26th 
September,  1861>at  fourteen  months,  due  therefor  14th  JSTovem-- 
ber,  1862,  to  which  were  added  the  money  counts.  Then 
came  two  very  long  and  special  counts  on  an  agreement  made 
between  T^^oop  and  the  defendant,  under  seal,  dated  22nd 
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Januat^f,  1862,  and  on  an  alleged  agreement  as  to  a  claim  paid 
for  defendant  by  Troop,  with  other  two  counts,  alleging  a 
liability  to  the  plaintiff  as  assignee.  The  defendant  put  in 
several  pleas  by  way  of  denial,  and  a  set-off  for  goods  sup- 
plied and  money  paid  to  Troop  between  October,  1861,  and 
April,  1862.  This  set-off  amounted  to  upwards  of  £200.  and 
neither  the  fairness  of  the  charges  therein  nor  the  existence 
of  the  note  were  denied.  The  sole  question  before  the  arbi- 
trator came  ultimately  to  be  the  extent  of  the  set-off  to  which 
the  defendant  was  entitled  as  against  the  note. 

Some  of  the  objections  urged  under  the  rule  nisi  must  be 
taken  to  have  been  waived  The  assignment  from  Troop  to 
the  plaintiff*  was  produced  at  the  reference,  though  not  at  the 
argument,  but  the  right  of  the  assignee  to  sue  can  hardly  be 
questioned  after  it  was  recognized  in  the  rule  of  reference, 
and  when  it  is  stated  in  the  award  "  that  no  question  was 
raised  as  to  the  right  of  the  assignee  to  sue  at  law  in  his  own 
name." 

On  the  2nd  September,  1865,  four  months  before  action 
brought,  the  plaintiff*  gave  notice  under  the  Act,  Rev.  Stat., 
(3rd  Series,)  chapter  124,  section  65,  of  his  demand  upon  the 
note,  and  the  arbitrator  confined  him  to  that  demand,  reject- 
ing his  claims  under  the  special  counts,  on  which  the  plaintiff, 
therefore,  cannot  have  judgment 

The  setroff*,  as  has  been  stated,  accrued  between  October^ 
1861  and  April,  1862,  and  the  transaction  sufficiently  shows 
how  it  accrued  at  this  period.  By  the  agreement  of  22nd 
January,  1862,  Troop,  who  had  been  preparing  for  it  in  the 
autumn,  contracted  to  furnish  all  tlie  planks,  timber,  &c.,  for 
a  ship  which  the  defendant  was  building,  and  the  defendant 
agreed  "  to  pay  him  the  sum  of  22s.  6d.  por  ton  for  each  and 
every  ton  the  said  vessel  may  admeasure,  carpenter's  tonnage 
or  measurement,  so  called."  It  does  not  say  when  the  pay- 
ment was  to  be  made,  and  the  exact  amount  could  not  be 
ascertained  till  the  measurement  was  completed.  The  ship 
went  on  till  April,  1862,  when  the  defendant  became  embar- 
rassed and  could  not  proceed  with  it,  and  from  his  misfortune 
rather  than  his  fault,  the  ship,  as  the  award  states,  was  never 
finished.  But  at  the  time  of  defendant's  failure  the  award 
also  finds,  that  the  keel  was  laid,  the  stem  frame  and  three 
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other  frames  up,  many  other  frames  moulded,  and  half  of  the 
timber  necessary  to  put  the  vessel  completely  in  frame  was 
dressed.  The  arbitrator  concludes  that  the  timber  supplied 
by  Troop  to  the  sum  of  $336.25,  was  in  tiie  ship,  which  Troop 
or  his  assignee  would  lose  were  it  not  allowed  in  this  suit. 
That  sumi  by  no  means  makes  him  whole,  because  he  lost  a 
large  part  of  the  remaining  timber  and  all  the  benefit  of  his 
contract  The  fault  found  with  the  award  is,  that  he  was 
allowed  anything.  Now,  who  that  understands  the  habits  of 
the  country  can  doubt  that  defendant's  supplies  to  Troop  were 
on  account  of  this  contract  There  is  nothing  in  the  contract 
inconsistent  with  this  view,  and  it  would  be  a  strange 
4bing  to  attribute  the  supplies  to  the  note  which  was 
not  due  till  eight  months  after  they  had  ceased.  The 
rule  as  to  appropriation  of  payments  is  stated  in  the  award, 
as  it  is  found  in  Addison  on  Contracts,  258-80,  and  more  at 
large  in  Broom* s  Legal  Maaxms,  810  ef  seg.,  and  so  far  as  it  is 
applicable  it  is  in  favor  of  the  plaintiff.  But  the  best  ailment 
for  the  assignee  and  assignor,  both  of  which  are  mentioned  in 
the  rule  of  reference,  is  the  undeniable  justice  of  the  claim. 
Even  if  the  arbitrator  had  been  wrong  in  his  law,  as  he  is  a 
barrister  selected  by  the  parties,  and  neither  his  capacity  nor 
conduct  impeached,  we  would  have  been  slow  to  interfere. 
But  as  he  has  allowed,  as  against  the  note,  all  the  defendant's 
set-off'  except  the  S335.25  to  which  Troop  was  justly  entitled, 
we  think  the  award  was  right,  and  discharge  the  rule  nm» 
therefore,  with  costs. 
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PLAimrF  bdog  owntr  of  a  oerUin  lot  of  manh  land  allowed  his  ton  to  cot  and  appro- 
priate the  graM  growing  thereon,  which  the  eon  did  f<Mr  eeveral  yean  preriooa  to  action  brought. 
Defendant  owned  an  adjoining  lot,  and  plaintilf  brought  treepan  againet  him,  alleging  that  in 
cutting  hie  own  graM  defendant  had  mowed  over  the  division  line  and  into  the  plaintifTs  lot. 
Twoqueetiona  were  raleed  by  the  ienwe;  flnt,  was  plaintiff  in  actoal  poaeceelon  of  the  lot 
and  entitled  to  the  giaaa;  and  ieoomt,  wae  there  any  treepaes  at  all  committed?  The  jury 
found  for  plalntlif  on  both  ieeuea. 

Held^  that  their  verdict  moet  be  let  aside,  the  evidence  clearly  shoiKing  that  phdntiff, 
although  the  undisputed  owner,  had  not  such  iiossewion  of  t^e  lot  at  the  time  of  action  brought 
as  to  entitle  him  to  maintain  treepsss,  and  th^re  being  nothing  to  wanrsot  their  finding  that 
there  had  been  a  trespass  committed. 

WiuuKS,  J.,  duMtanfs, 

Wherever  the  Jury  decide  against  or  without  evidence,  the  Court  wUl  alwaya  exercise  its 
right  to  control  them,  In  order  that  justice  may  be  done. 

D£s6arr£S,  J.,  now,  (December  7th,  1869,)  delivered  the 
judgment  of  the  Court : — 

I  do  not  think  that  the  verdict  in  this  case  can  be  sustained. 
The  action  is  brought  to  recover  damages  from  the  defendant 
for  having  entered  the  plaintiffs  marsh  at  Comwallia,  and 
mowed  and  cut  down  his  grass,  and  carried  away  and  convei*ted 
to  his  own  use  the  hay  made  trfbrefrom. 

The  first  question  that  arises  in  this  case  is  whether  the 
plaintiff,  assuming  that  he  was  the  undisputed  owner  of  the 
marsh  land  upon  which  the  trespass  is  alleged  to  have  been 
committed  by  the  defendant,  was  at  the  time  of  such  trespass 
in  the  actual  possession  of  the  land,  or  whether  it  was  in 
possession  of  his  son  Garland,  or  any  other  person ;  and 
secondly,  whether,  if  the  plaintiff  was  in  poR<tession  of  the  land, 
there  is  sufficient  evidence  of  any  act  of  trespass  committed 
upon  it  by  defendant  to  support  the  verdict.  It  appears  from 
the  report  of  the  learned  Judge  by  whom  this  cause  was  tried 
that  the  plaintiff,  having  married  a  daughter  of  G,  D.  IHveot 
deceased,  became  entitled  in  right  of  his  wife  to  a  farm  under 
Co}*nw(illi/i  Mountain  and  to  a  one-sixth  part  of  a  twelve-acre 
marsh  at  Coi^wallis,  of  which  his  father-in-law  died  possessed. 
This  farm,  together  with  the  strip  or  piece  of  marsh,  the  latter 
of  which  is  the  subject  of  the  present  action,  were  both  set  off 
to  him  in  1847,  and  both  remained  in  his  own  occupation  from 
that  time  until  within  two  or  three  years  previous  to  the  trial 
in  October,  1868,  at  Kentville,  when  he  allowed  his  son  to  enter 
upon  and  occupy  the  fai'm,  and  to  cut  and  appixipriate  to  his 
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own  use  the  gra<is  which  the  marsh  yielded,  intending,  perhaps, 
at  some  future  time  to  convey  to  him  the  farm  and  the  marsh. 
Of  this,  however,  there  is  no  proof,  and  we  need  not  inquire 
whether  the  plaintiff  had  or  had  not  any  such  intention,  nor 
is  it  essential  to  our  present  inquiry  to  know  whether  the  son 
was  to  pay  rent  to  his  father  for  the  farm,  or  ^he  right  and 
privilege  granted  him  of  taking  the  grass  from  the  marsh. 
The  plaintiff,  being  the  owner  of  both,  had  a  ri^t  to  charge 
rent  for  either,  or  to  give  both  to  the  son  free  of  rent  if  be 
thought  fit;,  but  it  is  very  important  to  ascertain  whether  the 
plaintiff  or  his  son  was  in  the  possension  of  the  marsh  when 
the  trespasss  complained  of  was  committed,  and  to  know  to 
whom  the  grass  in  the  marsh  belonged  for  the  cutting  and 
carrying  away  of  which  damages  are  sought  to  be  recovered 
in  this  action.  If  the  plaintiff  was  in  possession  and  entitled 
tothe  grass,  then  the  action  was  rightly  brought,  and  the  verr 
diet,  if  any  act  of  trespass  was  proved,  ought  to  be  sustained,  but 
if  the  plaintiffs  son  was  in  possession,  or  was  the  party  entitled 
to  mow  the  grass  for  himself  under  the  leave  and  license  given 
to  him  by  his  father,  then  the  son  and  not  the  father  was  the 
person  by  whom  the  present  action  ought  to  have  been  brought, 
for  there  is  no  evidence  of  any  revocation  of  that  license  at 
any  time  previous  to  the  grass  being  cut  and  carried  away, 
and  it  may  be  questionable  whether,  (it  being  a  license  coupled 
with  an  interest,  and  the  son  having  ditched  and  expended 
money  on  the  marsh,)  the  plaintiff,  if  disposed,  had  a  right  to 
revoke  it  until  his  son  had  mowed  and  carried  away  the  grass* 
but  upon  that  point  it  is  unnecessary  to  express  any  opinion  ; 
it  is  enough  to  say  that  there  wan  no  revocation  of  the  license. 
Referring  to  the  question  of  possession,  I  think  there  is 
abundant  evidence  to  shew  that  the  plaintiff's  son,  or  Griffin 
holding  for  him,  was  in  the  posseasion  of  the  marsh  and  had 
a  right  to  take  the  grass  growing  upon  it  and  not  the  pla^.ntiff. 
According  to  the  evidence  of  the  son,  Oriffin  was  in  the  occu- 
pation of  the  farm  at  the  mountain  under  his  authority,  and 
was  allowed  by  him  to  cut  the  grass  on  the  marsh.  At  all 
events  it  appears  that  one  or  the  other  of  the  two  was  entitled 
to  the  grass  for  which  the  jury  have  given  the  plaintiff  damages. 
On  this  point  the  evide^^e  is,  to  m^  mind,  too  clear  to  be 
disputed.    In  the  firat  place  it  may  be  remarked  that  the 
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plaintiff  himself  admits  that  hin  son  occupied  the  back  farm, 
and  for  some  time  cut  this  marsh  on  shares,  and  for  the  last 
two  or  three  years  had  the  grass  for  himself,  bat  he  says  he 
never  put  him  in  possession.  If  he  meant  to  make  the 
impression  that  he  did  not  give  his  son  formal  possession  of 
the  marsh  on  this  ground,  I  can  understand  him,  but  if  he 
meant  that  he  allowed  his  son  to  cut  the  grass  growing  on  the 
marsh,  but  did  not  allow  him  to  occupy  and  protect  the  marsh 
itself  while  he  did  so  then  his  evidence  is  to  me  incomprehensible 
and  not  entitled  to  much  weight  The  fact  of  the  plaintiff*s 
son  being  or  not  being  in  possession  of  the  marsh  and  entitled 
to  the  grass  does  not  depend  on  the  evidence  of  the  plaintiff 
alone ;  there  is  sufficient  evidence  besides  to  put  that  question 
beyond  all  doubt  First  of  all  there  is<  the  evidence  of  E.  M. 
Cox,  one  of  plaintiff's  own  witnesses,  who,  speaking  of  the- 
farm  under  the  mountain,  says :  ''  The  plaintiff's  son  lived 
there  a  year  or  two  ago.  The  plaintiff  told  me  two  or  three 
years  ago  that  he  let  his  son  have  the  place  under  the  mountain 
and  the  grass  of  this  lot,  (the  marsh  lot).**  Then  there  is  the 
evidence  of  the  plaintiff's  son,  who  says :  "  My  father  permits 
me  to  occupy  the  farm  under  the  mountain  on  sufferance.  I 
pay  no  rent.  I  never  had  the  privilege  of  the  grass  until  two 
years  ago,  when  ^he  told  me  to  cut  it,  (the  grass  on  the  marsh). 
/  have  no  poaaeasion  only  to  take  the  graaa,"  And  yet  he 
makes  statements  in  his  cross-examination  which  negative  his 
last  assertion.  He  says  :  •*  1  never  mowed  the  grass  for  myself 
until  a  year  before  the  trespass  was  committed.  I  dug  a  ditch 
between  the  lot  and  the  post  road.  I  paid  the  man  who  dug 
it,  giving  directions.  I  took  the  hay  home  and  used  it  Mr. 
Grifin  occupies  the  place  under  the  mountain,  and  cuts  the 
grass  on  the  marsh.  /  allowed  him  to  do  so.  My  father  had 
given  me  the  gra«s,  and  I  allowed  OHffin  to  mow  it  and  use 
it  on  the  farm."  Again,  there  is  the  evidence  of  Benjamin  B. 
Woodworth,  another  witness  on  the  part  of  the  plaintiff,  who 
says  :  "  I  called  this  fall  on  the  plaintiff  to  send  help  to  work 
on  the  dyke.  Plaintiff  told  me  to  call  on  his  son,  as  he  had 
the  grass." 

The  evidence  of  the  plaintiff's  witnesses  on  this  point  is 
corroborated  by  that  of  the  defendant  on  the  defence.  He. 
says :  «  The  plaintiff  at  different  times  told  me,  since  the  land 
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was  dyked,  that  he  had  given  that  lot  (the  marsh)  and  the 
land  on  the  mountain  to  his  son,  and  it  was  hard  he  should 
have  to  pay  some  hundred  pounds  for  him  besides."  Melbourne 
Witt,  the  son  of  defendant,  says  :  ''  I  have  heard  the  plaintiff 
Btkj  at  different  times  that  he  had  given  the  benefit  of  the 
mountain  farm  to  his  son,  and  intended  the  marsh  to  go  with 
it, aa  it  belonged  to  it** 

In  the  face  of  evidence  coming  out  of  the  mouth  of  the 
plaintiff  himself,  and  that  of  the  other  witnesses  examined  on 
his  behalf,  not  taking  into  account  the  evidence  of  defendant 
and  his  son  Melbou)*ne  on  the  same  point,  it  is  not  easy  to 
conceive  on  what  ground  it  was  that  the  jury  could  make  up 
their  minds  to  find  a  verdict  for  one  dollar  in  favor  of  the 
plaintiflf  fot  the  value  of  the  hay  mowed  by  defendant,  even 
if  it  were  cut  to  the  west  of  the  line  by  which  and  up  to 
which  both  parties  have  held  and  mowed  the  grass  on  their 
respective  lots  for  a  number  of  yearfi,  ranging  from  year  to 
year  by  the  stakes  and  other  visible  marks  on  the  ground  to 
designate  the  division  line.  It  is,  in  my  opinion,  a  verdict 
wholly  unsupported  by  evidence  bearing  on  the  question  of 
possession.  There  is  no  evidence  to  warrant  the  jury  in  finding 
that  the  plaintiff  was  in  the  actual  possession  of  the  marsh, 
his  own  evidence  and  the  evidence  of  his  other  witnesses  whom 
I  have  named  is  entirely^  at  variance  with  any  such  assumption. 
It  is  true  he  says  he  never  put  his  son  in  possession,  but  he 
does  not  venture  to  say  that  his  son  was  not  in  possession, 
nor  does  he  venture  to  say  that  he  did  not  acquiesce  in  his 
son's  possession,  for  that  would  be  inconsistent  with  his  own 
6videncc,and  inconsistent. too,  with  all  his  repeated  declarations 
that  he  had  given  the  farm  under  the  mountain  to  his  son  to 
occup3%  and  also  allowed  him  to  mow  the  grass  on  the  marsh, 
which  appears  to  have  been  an  appendage  of  and  appurtenant 
to  the  farm.  What  inference  is  to  lie  drawn  from  Woodwortli'a 
statement,  to  which  I  have  before  referred,  other  than  that 
the  plaintiff  considered  his  son  to  be  in  possession  of  and 
bound  to  protect  the  marsh.  If  he  had  not  considered  the  pos- 
session to  be  in  his  son  he  would  not  have  directed  Woodworm 
to  call  upon  him  to  perform  the  work  to  be  done  on  the 
dyke.  That  part  of  the  evidence  of  Garland  Cox,  Jr.,  in  which 
he  says  he  had  no  possession  of  the  marsh,  and  had  only  the 
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right  to  take  the  grass,  is  also  inconsistent  with  the  rest  of  his 
t^timony,  and  at  variance  with  all  his  acts.  He  admits  that 
his  father  permitted  him  to  occupy  the  mountain  farm  and  to 
mow  and  take  the  grass  from  the  marsh  for  his  own  use  ;  that 
he  dug  a  ditch  between  the  marsh  road  and  the  post  road,  on 
the  west  side  of  the  lot ;  that  he  allowed  Oriffin  to  enter  upon 
and  occupy  the  mountain  farm,  and  to  mow  the  grass  on  the 
marsh,  to  be  used  on  the  farm,  and  yet  he  ventures  to  assert 
that  he  had  no  possession  of  the  marsh,  and  wishes  it  to  be 
believed  that  he  did  not  exercise  any  act  of  possession  over 
the  marsh.  If  all  this  be  true  the  marsh  is  entirely  unprotected, 
for  when  the  plaintiff  is  asked  to  assist  in  dyking  he  refers  to 
the  son  as  the  proper  person  to  do  the  work,  and  when  his  son 
is  asked  if  he  is  in  possession  of  it,  he  answers  that  he  is  not, 
that  he  has  only  a  right  to  mow  and  take  the  grass,  a  privilege 
not  likely  to  be  valuable  for  any  length  of  time  unless  some 
person  will  soon  have  the  courage  to  admit  himself  to  be  in 
possession.  But  assuming  that  the  plaintiff's  son  had  only  the 
right  to  mow  and  take  away  the  grass,  can  any  other  perscB 
than  the  son  maintain  an  action  for  cutting  and  carrying  it 
away  ?  That  principle  is  too  clear  to  be  disputed,  and  yet  the 
plaintiff  has  bi-ought  this  action  for  grass  which  he  admits  he 
had  granted  his  son  a  right  to  mow  and  appropriate  to  his 
own  use,and  the  jury  have  given  him  one  dollar  damages  forii. 
It  may  be  said  that  the  jury  had  a  right  to  draw  their  own 
conclusions  from  the  evidence  in  this  case,  and  that  the  Couti 
ought  not  to  control  them.  Their  right  to  draw  their  owb 
conclusions  from  the  evidence  is  at  once  conceded,  hit  wherever 
the  jury  decide^  as  I  think  they  have  decided  in  this  eaee, 
agairist,  or  rather  without,  evidence,  this  Court  will  always 
exercise  its  right  to  control  them,  in  w^der  thai  justice  may  he 
done.  Entertaining  the  opinion  I  have  expressed  in  reference 
to  the  first  point  arising  in  this  case,  that  the  plaintiff  is  not 
the  person  entitled  to  bring  this  action,  if  indeed  there  be  any 
good  ground  of  action  against  the  defendant  for  the  trespass 
complained  of,  it  may  not  be  necessary  to  touch  or  express  iiiy 
opinion  on  the  second  point,  but. I  may  say  that  having  very 
carefully  read  and  considered  the  evidence,  I  am  of  opinion 
that  if  this  case  rested  alone  on  the  second  point  or  on  the 
evidence  produced  in  relation  to  the  trespass  complained  of, 
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the  verdict  in  this  case  ought  not  to  be  upheld.  It  is  quite 
possible,  from  the  nature  of  the  line  by  which  both  parties  have 
for  years  been  content  to  hold  and  mow  their  respective  strips  of 
marsh,  that  without  any  intention  of  trespassing  on  each  other, 
both  may  occasionally  have  mowed  a  few  inches  over  the  true 
line  of  division,  and  thus  to  this  extent  taken  a  little  grass  or 
hay  from  each  other,  but  if  such  has  been  done  I  think  the 
bringing  of  an  action  of  trespass  for  such  an  act  as  that  ought 
to  be  discouraged  by  this  Court,  the  time  of  which  is  too 
valuable  to  be  occupied  with  so  trivial  a  ground  of  complaint. 
If  it  were  an  action  brought  to  try  a  disputed  boundary,  though 
the  actual  damages  sustained  might  be  insignificant,  it  would 
be  quite  right  to  come  here,  but  the  line  of  division  is  not 
disputed  in  this  case  by  either  party,  and  the  action  is,  in  point 
of  fact,  brought  mei^ly  to  try  the  question  whether  the 
defendant,  in  varying  from  the  two  northern  stakes  to  the 
south,  has,  as  it  would  appear,  unintentionally  cut  one  or  two 
hundred- weight  of  inferior  grass  ever  the  line;  a  line  too, 
which,  though  requested,  the  plaintiff  is  unwilling  to  have 
more  accurately  and  particularly  marked  than  it  is. 

The  evidence  on  the  part  <5f  the  plaintiff  is  vague  and 

uncertain,  and  in  ray  view  not  at  all  sufiicietat  to  waiTant  the 

jury  in  finding  that  the  grass  was  mowed  on  the  west  side  of 

the  division  line.     The  plaintiff  does  not  say  that  he  was 

present  when,  or  that  he  knew  where,  the  alleged  trespass 

was  committed,  yet  he  uudertakes  to  say  that  the  defendant 

wilfully  trespassed  on  his  lot.    E.  M.  Cox  only  speaks  of  the 

line  of  division  between  the  plaintiff's  and  defendant's  marsh, 

and  of  his  own  occupation  of  the  latter  for  seven  or  eight 

years  before  he  sold  it  to  the  defendant,  saying  that  there  was 

a  stake  set  near  the  river,  and  two  or  three  more  near  the 

upland,  by  which,  when  mowing,  he  and  the  plaintiff  always 

ranged  to  ascertain  the  line,  and  sometimes  by  the  channel  of 

the  creek,  admitted  to  be  in  the  true  line,  but  he  does  not  say 

nor  does  he  know  when  the  trespass,  if  any,  wa«  committed. 

Garland  Cox,  Jr.,  saj-s  that  he  never  knew  any  other  bounds 

than  the  two  stakes,  and  that  in  mowing  he  used  to  go  to  the 

aouth  and  then  range  by  them ;  that  there  was  a  creek  on  the 

line ;  that  he  never  saw  any  other  stakes  until  he  went  to  mow 

in  August,  1867,  when  be  found  defendant  raking  on  his  own 
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land,  who  told  him  that  he  had  traced  the  line,  and  pointed 
out  to  him  three  stakes ;  that  defendant  raked  up  the  grass  cat 
over  the  line  on  his  fathei^s  lot.    He  does  not  say  that  he 
ranged  by  those  stakes  to  test  the  correctness  of  the  line  by 
which  defendant  had  mowed,  he  merely  says  the  defendant 
raked  the  grass  cut  over  the  line.    Benjamin  B.  Woodwoiih 
also  speaks  of  the  division  of  the  marsh  into  lots.    He  was 
not  present  at  the  division  between  the  two  Cox'a,  but  knew 
the  dividing .  line  between  them  by  the  two  stakes  near  the 
upland  which  were  there  then,  and  that  there  was  a  stone 
partly  in  the  line.    He  says  that  Oarland  Cox  shewed  him 
where  he  said  the  trespass  had  been  committed ;  that  the 
plaintiff's  son  cut  the  grass  on  the  lot  the  same  year,  but  he 
did  not  say  that  he  had  any  personal  knowledge  of  any 
trespass.    Armetrong  says  he  was  there  in  October,  after  all 
the  grass  had  been  mowed  and  removed,  but  that  he  could  tell 
by  the  appearance  on  the  ground  where  the  line  was  by  which 
the  two  lots  had  been  mowed.    Bigelow  says  that  plaintiff's 
son  shewed  him  where  he  said  the  trespass  had  been  committed ; 
that  the  hay  was  standing  on  the  Cox  lot.  and  the  mowing  on 
other  lot  eeerned  to  have  a^osaed  the  line  from  the  two  upper 
stakes,  so  that  after  all  the  only  person  who  spoke  from  his 
own  knowledge  of  the  the  cutting  of  the  grass  was  Garland 
Cox,  Jr.,  the  plaintiff's  son.    Dickie  was  merely  called  to 
appraise  the  damage  as  shewn  on  the  ground.    He  says  it  was 
inferior  dyke,  and  that  there  might  have  been  two  or  three 
hundi*ed  weight  of  hay  cut,  value  one  dollar.    He  also  says 
that  there  were  three  stakes  at  the  north  end  of  the  marsh  ; 
that  he  ranged  by  the  upper  one  and  the  lower  stakes,  which 
made  two  lines,  and  he  adds  what  is  very  important  in  this 
ease,  that  there  was  a  stake  apparently  placed  temporarily 
at  the  south  which  ranged  with  the  two  stakes  standing  most 
northerly,  but  he,  too,  knew  nothing  of  the  alleged  trespass. 
Now  what  is  the  evidence  on  the  part  of  the  defence.    Tlie 
defendant  says  that  his  son  and  Tooker  mowed  his  lot  in  1867, 
and  that  he  went  to  the  ground  with  them  and  desired  Toolrer 
to  range  the  inshore  stakes,  and  to  tell  him  where  to  put  a 
stake  that  he  held  in  his  hands ;   that  he  placed  thiK  stake 
half  way  down,  according  to  Tooker  a  range  ;  that  he  was  in 
the  habit  of  finding  the  line  by  setting  up  stakes  temporarily 
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to  rango  by  the  upper  stal&s  when  he  mowed  first ;  that  the 
plaintifTs  lot  was  sometimes  mowed  before  he  went  there,  and 
then  he  took  what  was  left ;  and  he  positively  swore  that  when 
he  put  down  the  stake  for  his  son  and  Tooker  to  mow  by  he 
did  not  suppose  that  he  was  putting  it  more  to  the  west  than 
he  was  accustomed  to  mow  by.    Mdhowiine  Witt,  the  defend- 
ant's son,  says  he  went  with   Tooker  on  the  ground,  who 
shewed  him  the  stakes  he  ranged  by,  and  went  with  him  all 
the  way  to  the  river,  and  shewed  him  where  he  mowed  to ; 
that  Tooker  pointed  out  a  tree  on  the  opposite  side  of  the 
river  which  ranged  with  the  stakes  he  shewed  him,  and  that 
the  line  he  shewed  him  as  the  line  by  which  he  mowed  was 
further  to  the  east  at  the  creek  than  the  line  he  (Melbourne) 
had  been  in  the  habit  of  mowing  by,  and  that  he  knew  this 
from  the  place  the  line  struck  the  channel  of  the  creek,  and 
also  from  the  range  of  the  stakes.    Tliomas  Tooker,  the  person 
who  was  employed  by  the  defendant  to  mow  his  lot,  and  who 
certainly  ought  to  know  better  than  any  other  person  what 
ground  he  actually  did  mow,  says  that  the  defendant  shewed 
him  where  to  mow  by  ranging  the  northermost  stake  with  a 
broken  stake  about  four  or  five  yards  from  the  firsts  that  he 
did  not  then  see  the  stone,  but  has  since  seen  it,  and  knows 
that  it  lies  about  two  rods  from  the  first  stake,  and  between 
these  he  and  the  defendant  ranged;  that  he  stood  by  the 
upland  and  defendant  went  further  down  with  a  stake ;  that 
defendant  told  him  to  range,  and  that  he  (defendant)  put  down 
the  stake  according  to  his  range  by  the  two  upper  stakes ; 
that  the  stake  was  stuck  down  near  a  ditch  or  creek  about 
half  way  down ;  that  defendant  put  down  the  stake  to  his 
satisfaction  as  inear  as  his  eye  could  range  with  the  two  upper 
stakes;  that  he  traced  the  line  down  to  that  stake  and  walked 
backward  and  forward  three  or  four  times  till  he  got  a  line  he 
could  distinguish  on  the  ground,  and  ranged  this  line  by  the 
stakes  and  mowed  by  it ;  that  he  noticed  at  the  upland  a  tree 
exactly  in  the  line,  on  the  opposite  side  of  the  river,  (and  in  the 
latter  statement  he  is  corroborated  by  Armstrong,  the  surveyor, 
who  states  the  same  fact);  thut  he,  (Tooker,)  pomted  out  the 
line  to  Forster,  (surveyor,)  and  also  shewed  Melbowme  Witt 
where  he  had  mowed,  adding  that  all  that  defendant  said  was 
that  he  wamted  the  right  line,    Bernard  Witt^  who  was  with 
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Tooker  when  he  mowed  the  grass  along  the  line,  says  that  he 

mowed  more  to  the  east  than  Tooker ;  that  he  did  not  see  the 

stone  between  the  two  stakes  at  the  time,  but  saw  it  afterwards 

between  the  two  stakes  they  marked  by  ;  that  in  18G6  Garland 

Cox,  Jr.,  told  his  father,  in  his  presence,  that  he  had  mowed 

over  the  line,  but  that  he  would  onlj'  rake  up  to  the  line. 

This  is  an  illustration  of  what  I  before  remarked  that  from 

the  nature  of  the  line,  which  was  at  all  times  to  be  marked  oti 

for  mowing  by  ranging  from  the  stakes,  it  was  quite  possible 

both  parties  might  occasionally  mow  over  It,  and  if  an  action 

was  to  be  brought  by  one  against  the  other  whenever  this 

happened  to  be  done,  these  little  strips  of  marsh  would  indeed 

be  fruitful  soui*ces  of  litigation  that  would  njake  the  ownership 

anything  but  profitable  or  desirable.    Edward  Forster  only 

speaks  of  a  measurement  of  the  lots.     He  says  Woodworth 

shewed  him  the  two  stakes  near  the  north  end  of  the  marsh 

which  he  recognized  as  being  in  the  line  ;  that  he  measured  at 

riorht  anorles  from  Witts  north-east  corner  across  his  lot  which 

ran  near  by  the  upper  stake,  and  found  the  whole  width  of 

the  two  lots  nine  rods  fifteen  links ;  that  he  then  measured 

them  separately  and  found  the  north  stake  as  near  as  2>08s!Ue 

in  the  centre;  that  he  then  took  the  course  of  the  two  stakes 

pointed  out  by    Woodwotih  and   found   the   course   varied 

seventy-two  degi'ees  westerly.     That  he  then  computed  the 

quantity  by  that  line  and  found  Witt  to  have  two  hundred 

and  eighty-three  rods  and  Cox  three  hundred  and  two  rods, 

inside  and  out  of  the  dyke,  a  difference  of  eighteen  rods,  or 

nine  rods  mot'e  than  half,  and  after  performing  other  «icts 

connected  with  his  survey,  he  states  that  from  the  appearance 

on  the  ground  he  would  say  the  three  stakes,  iTtcludinrj  the 

stone,  were  set  as  one  line  originally.    But  the  question  here. 

is  not  where  the  true  line  ought  to  be  by  actual  measurement ; 

it  is  simply  a  question  as  to  the  position  of  a  recognized  line 

ranging  from  the  two  northern  stakes  near  the  upland  in  a 

direction  south,  and  we  have  only  to  ascertain  whether  the 

defendant,  when  mowing  his  lot,  mowed  to  the  west  of  the 

line  and  thereby  trespassed  on  plaintitl',  (Cox,)  or  not.     As  to 

that,  it  appears  to  me  that  the  evidence  on  the  part  of  the 

defendant,  particularly  that  of  Tooker,  shews  most  conclusively 

that  the  giuss,  for  the  cutting  and  carrying  away  of  which 
3* 
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this  action  was  brought,  was  mowed  by  defendant  on  his  own 
lot,  and  not  on  the  other  lot  of  the  plaintiff.  I  am  therefore 
of  opinion  that  the  rule  nisi  for  setting  aside  the  verdict  must 
be  made  absolute  with  costs. 

WiLKiNS,  J. — The  learned  Judge  who  tried  this  cause  sub- 
mitted to  the  jury  two  questions  which  were  raised  by  the 
issues.  The  first  respected  the  controverted  fact  of  there  having 
been,  at  the  time  of  the  alleged  trespass,  such  a  possession  in 
the  plaintiff  as  was  required  to  maintain  the  action.  The 
second  was  as  to  whether  a  trespass  had  been  committed  by 
the  defendant.  On  both  thase  points  of  enquiry  the  jury  found 
for  the  plaintiff,  and  they  assessed  the  damages  resulting  from 
the  trespass  at  the  sum  of  five  shillings.  The  learned  Judge, 
being  applied  to  to  certify,  most  properly  refused  to  do  so. 
As  regards  the  second  question,  the  evidence  for  the  defendant, 
when  weighed  against  that  adduced  for  the  plaintiff,  so  greatly 
preponderated,  that  if  any  real  substantial  advantage  to  the 
defendant  could  possibly  result  from  our  setting  aside  the 
verdict  on  that  ground,  I  should  be  for  making  the  rule  absolute. 
To  my  mind,  however,  it  is  clear  that  no  such  benefit  to  him 
could  result  from  such  a  decision.  On  the  contrary,  under  the 
circumstances,  we  should,  by  setting  aside  the  verdict,  be  our- 
adwe  the  promoters  ofuaeleae  protracted  strife  and  litigation 
between  those  parties.  The  costs  already  incurred  by  the 
defendant  at  the  trial  he  must  bear  without  recourse  on  the 
plaintiff  in  any  future  event.  He  has  by  the  smallness  of  the 
damages,  coupled  with  the  Judge's  witholding  a  certificate,  a 
perfect  immunity  from  liability  for  the  plaintifi^s  costs.  If 
the  rule  sljould  be  made  absolute,  and  the  defendant  should 
succeed  at  a  second  trial,  a  spirit  of  retaliation  and  vindictive- 
ness  might  be  gratified  by  that  result,  which  would  subject 
the  plaintiff  to  the  costs  of  that  successful  contest,  but  no 
advantage  from  it  would  be  expei  ienced  by  anybody  save  the 
defendant's  attorney,  while  the  defendant's  then  position  would 
be  in  no  respect  more  favorable  to  him  than  his  present  one. 
The  verdict  establishes  no  right,  and  subjects  the  defendant  to 
no  costs  in  respect  of  which  he  can  be  indemnified  in  any 
future  result. 

As  regards  the  first  issue,  that  on  the  point  of  possession 
in  the  plaintiff,  in  regard  to  which  the  jury  found  expressly 
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^  that  the  plaintiff  was  in  possession  of  the  land/'  I  find  in  the 
plaintiff's  evidence,  which,  of  course,  we  must  consider  as  that 
which  they  adopted,  abundant  support  of  the  finding.  The 
plaintiff  and  his  son  concur  in  stating  that  the  plaintiff  never 
put  the  son  in  the  possession  of  tlie  land,  but  merely  con- 
ferred on  him  (without  giving  him  any  right  to  use  the 
soil  otherwise  than  in  respect  of  the  natural  surface  product 
of  it)  a  giutuitous  license  to  go  on  the  land,  at  the  hay-making 
season,  and  cut  the  grass,  and  appropriate  it  to  his  own  use. 
The  plaintiff's  son  says  he  never  used  the  after-grass !  Edmund 
M.  CoXy  the  third  witness  for  the  plaintiff,  after  saying :  "  The 
plaintiff  told  me  that  he  let  his  son  have  the  place  under  the 
mountain,"  (a  place  which  the  son  says  he  had  on  sufferance,) 
adds,  (in  perfect  keeping  with  the  evidence  of  th^  father  and 
son  on  the  point,)  "  and  the  gittss  on  this  lot"  At  the  time  of 
the  real  or  alleged  trespass  committed,  the  son  proves  that  he 
was  preparing  to  cut,  but  had  not  cut  any  of  the  grass.  The 
grass,  therefore,  cut  by  the  defendant,  if  cut  at  all  over  the 
boundary,  was  unquestionably  cut  on  land  .of  which  the  soil 
and  freehold  were  then  owned  by  the  plaintiff,  and  on  land  in 
respect  of  which,  if  plaintiff's  witnesses  were  to  be  believed, 
the  relation  of  landlord  and  tenant  (even  tenant  at  will)  did 
not  exist  between  the  plaintiff  and  his  son. 

If  on  the  point  of  possession  the  evidence  for  the  defence 
contradicted  the  plaintiff's  testimony,  it  could  not  be  material, 
but  there  is  in  the  former  no  testimony  of  an  act  done  or  a 
declaration  made  by  plaintiff  that  is  at  variance  with  plain- 
tifi^s  assertion  that  he  merely  gave  his  son  leave  to  cut  the 
grass.  Th^  son,  if  the  arrangement  between  his  father  and 
him  was  intended  to  give  him  an  interest  in  the  soil,  (which 
both  he  and  the  father  deny)  not  being  a  tenant  at  will  in 
respect  of  an  entry  originally  made  under  contract  for  pur- 
chase or  under  analagous  circumstances,  nor  a  tenant  at 
sufferance  in  respect  of  his  holding  wrongfully  against  his 
father  after  the  termination  of  a  possession  by  right,  had  no 
legal  right  whatever,  the  verbal  arrangement  for  conferring 
the  interest  being  absolutely  void  under  the  second  «e^tion  of 
our  Statute  of  Frauds.  He  had  no  interest  in  the  land, — ^he 
had  a  mere  license  revocable  to  cut  the  grass,  and,  as  the 
evidence  shews,  the  grass  in  question,  for  cutting  which  the 
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action  was  brought,  to  have  been  cut  by  this  defendant — a 
mere  stranger — the  act  of  cutting  on  the  plainest  principles, 
necessarily  operated  as  a  revocation  of  the  license,  inasmuch 
as  that  act  made  it  impossible  for  tlie  licensee  to  exercise  the 
licence.  The  injury,  therefore, — the  trespass — was  done  (not 
to  the  licensee,  but)  to  the  owner  of  the  soil — to  him  who 
brought  and  could  maintain  the  action.  Parker,  C.  J.,  in 
Cook  V.  Steams,  11  Mass.,  533,  (see  Brown  St&t  Frauds, 
p.  29,  §  26,)  says  in  perfect  illustration  of  this  case  as  estab- 
lished by  plaintiff  and  bis  son,  whom  the  jury  believed,  "  a 
license  is  technically  an  authority  to  do  some  act,  on  the  laud 
of  another,  without  passing  any  estate  in  the  land,  e.  g.,  to  cut 
down  a  certain  number  of  trees."  Brovme  well  says  ;  **  Such 
license*  are  mere  personal  privileges,  and  so  long  as  they 
remain  unexecuted  they  are  revocable  by  the  grantor,  and 
they  are  ijyso  facto  revoked  upon  the  conveyance  of  his  estate, 
and  expire  with  the  performance,  (and  by  a  parity  of  reason 
on  the  state  of  impossibility  of  performing)  the  act  or  acts 
which  they  authorize  to  be  done."  See  also  the  leading  cases 
of  Heivlins  v.  Shippam,  5  B.  &  C,  221 ;  Wood  v.  Leadbitter, 
13  M.  &  W.,  838. 

It  is  surprising  that  the  slightest  importance  should  be 
attached  to  the  ditch  dug  by  the  plaintiff's  son.  Nothing 
appears  to  show  that  the  plaintiff  knew  anything  of  it,  or 
that  it  was  not,  as  regards  him,  a  mere  act  of  trespass  com- 
mitted by  his  son. 

My  opinion  is  that  the  ends  of  justice  will  be  best  satisfied 
in  this  case  l»y  discharging  the  rule  without  costs,  the  effect 
of  which  would  be  that  the  defendant,  who  had  no  useful 
purpose  to  subserve  by  bringing  the  case  here,  and  who, 
therefore,  ought  to  have  acquiesced  in  the  verdict,  would  be 
obliged  to  bear  his  own  proportion  of  the  costs  of  a  u.seles.s 
argument  which  he  has  occasioned. 
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Ik   Re   EXTENSION    OF   LOCKMAN    STREET. 

Ak  appllcfttion  to  order  fbe  Immediate  argument  of  a  rule  nM  for  sottfng  aride  tlie 
lirooeedinga  herein  on  the  fsround  of  irr^guUrltj  and  illegality  refused,  there  being  only  tvo 
da)-s  to  the  end  of  the  Term  and  the  other  side  not  being  prepared  for  argument  and  oppoflng 
the  appUcation. 

Sir  William  Young,  C.  J.,  now,  (December  30th,  1869,) 
delivered  the  judgment  of  the  Court : — 

We  have  considered  the  application  made  to  us  to  order  an 
immediate  argument  of  the  rule  nisi  ohtained  hy  Bartholomew 
Walsh  for  setting  aside  the  proceedings  in  this  case,  on  the 
grounds  of  irregularity  and  illegality.  The  recoixis  of  the 
Court,  and  the  motions  made  bcfom  us  from  time  to  time, 
shew  that  several  other  owners  of  property  beside  Mr,  Widah 
complain  of  these  proceedings  and  are  deeply  dissatisfied  with 
the  damages  that  have  been  assigned  them  under  the  Ci(y  Act 
of  1864^  sections  260,  261.  These  sections  are  certainly  of  a 
most  anomalous  character.  Three  competent  persons,  not 
being  interested  in  the  road  to  be  laid  out  or  improved,  are  to 
be  appointed  by  the  City  Council,  who  are  to  appraise  the 
damages  to  be  paid  to  those  whose  lands  may  be  taken  up,  or 
whose  buildings  may  be  removed  or  destroyed  in  whole  or  in 
part  for  the  improvement  of  any  street,  square,  lane  or  public 
passage.  By  section  261,  the  appraisers  (who  are  not  even 
directed  to  be  sworn)  shall  notify  the  parties  interested,  and 
hear  them  if  required,  and  the  appraisement  being  made  by 
the  three  appraisers,  or  any  two  of  them,  notice  shall  be  given 
to  each  person  whose  land  is  taken,  or  whose  buildings  are  to 
be  removed  in  whole  or  in  part,  or  to  his  agent,  ten  days  at 
least  before  the  n*.eeting  of  Council  at  which  it  is  to  be  con* 
firmed.  The  Council  shall  give  any  party  objecting  to  the 
appraisement  an  opportunity  of  being  heard  and  of  proving 
his  objections  by  testimony.  If  the  expenses  and  damages 
appear  to  the  Council  excessive,  when  compared  with  the 
utility  of  the  work,  they  may  suspend  or  abandon  the  under- 
taking at  any  period,  compensating  for  any  damage  actually 
done. 

On  the  legal  effect  and  operation  of  these  clauses  we 
abstain  from  offering  any  opinion.     They  have  not  been 
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argued,  and  will  probably  come  before  us  in  various  shapes. 
But  as  they  comprehend  all  the  legislation  on  the  subject, 
except  the  276th  section,  limiting  actions  against  the  city  U> 
six  months,  and,  as  fuiiher  legislation  may  be  deemed  advis- 
able in  the  approaching  session,  ive  think  it  right  to  observe, 
that  no  other  instance  is  to  be  found  in  the  legislation  of  this 
Province,  where  private  property  is  taken  without  the  consent 
of  the  owner  for  public  uses,  and  the  compensation  absolutely 
fixed  by  appraisers,  in  whose  selection  the  owner  has  no  voice, 
and  by  the  City  Council,  from  whose  decision  there  is  no 
appeal.  In  most  other  cases,  if  not  in  all,  the  verdict  of  a 
jury  or  the  discretion  of  a  Court  is  invoked  for  the  protection 
of  the  owner.  The  want  of  the  usual  guards  and  checks 
could  not  fail,  in  this  case,  to  breed  discontent,  however  ably 
or  faithfully  the  appraisers  and  Council  may  have  acted,  as 
we  cannot  doubt  they  did.  Of  the  particular  facts  in  this  case 
of  Mr.  Walsh,  and  of  the  delay  in  resorting  to  this  Court  and 
the  causes  of  it,  we  need  say  nothing.  There  is,  obviously,  a 
common  object  in  pressing  for  an  argument  and  decision  in 
the  present  term,  and  we  should  have  held  it  of  sufficient 
importance  to  justify  a  departure  f  I'om  the  usual  course,  had 
time  permitted.  But,  it  is  obvious,  that  with  only  two  days 
remaining  for  arguments,  and  the  Council  of  the  City  not 
fully  prepared  for,  and  opposing  the  discussion,  justice  could 
not  be  done  to  a  subject  of  such  momentous  consequence  and 
involving  so  many  interests.  We  are  reluctantly  obliged, 
therefore,  to  refuse  the  application,  and  to  leave  the  com- 
plainants to  such  remedies  as  the  law,  in  its  ordinary  coui*se» 
or  the  Legislature  may  supply. 
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HUHPHREY   V.    LONDON   &  LANCASHIRE 
INSURANCE    COMPANY. 

In  an  action  for  the  amount  tiiiured  nnder  a  policy  ag^in^it  Are  the  defetidants  pleaded 
overvaluation,  want  of  Insurable  intero«t,  mltsrepreivntiitloii  nf  title,  and  false  swearing  in  the 
|i¥alimliiaiy  proof.  The  Judge  on  the  trial  renert'cd  the  qucatlon  oa  to  the  want  of  iiixuru>*:e 
iniereat,  but  aubmlttMl  the  other  iaauea  to  the  Jury,  who  found  them  all  in  favor  of  plalutiff, 
and  brouifht  in  a  verdict  for  almoat  the  full  amount  claimed.  With  rr^nnl  to  tlio  interest  of 
plaintiir,  the  facta  were  that  he  was  at  the  time  of  the  loss  in  po«es«ion  of  the  i>runii:H:))  unJcr 
an  agreement  to  pay  fur  the  same  b}'  instalments  oovorinir  nix  yearx,  he  hud  paid  a  i)ortlo!t  ui 
the  purchase  money,  and  had  improved  the  property  by  various  outhy;*  u|)un  it,  yet  under  the 
agreement  he  could  not  have  demanded  possession  until  a  few  d;iys  after  the  pulivy  wa.s  »if  ned. 

UeUtf  WiLKias,  J.,  d{«s0Titifnf«,  that  the  plalntilT  had  au  insumble  hitorest,  and  tliut  the 
Ttrdict  should  be  sustained. 

Sir  WiLiJAM  YouxG,  C.  J.,  now,  (January   Gth,  1870.) 
delivered  the  judgment  of  the  Court : — 

This  is  a  case  of  fire  insurance,  tried  before  me  at  Halifax, 
in  which  the  plaintiff  had  a  verdict,  sulyect  tx)  certain  cjues- 
tions  arising  or  reserved  at  the  trial.    On  the  10th  Sejyf ember, 
1867,  the  plaintiff  obtained  possession  of  the  premises,  includ- 
ing a  frame  building,  which  he  intended  to  convert  into  a 
double  dwelling  house.      On  the  23rd  he  entered  into  an 
agreement  with  the  owner,  becoming  the  purchaser  of  the 
premises  for  £400,  pa}'able  in  six  years  irom  the   5th  of 
November  then  next,  to  which  period  the  paities  who  had 
given  possession  to  the  plaintiff  had  a  right  to  retain  it.     The 
plaintiff  then  brought  to  the  front  and  improved  the  building 
60  as  to  increase  its  value  to  al)Out  £100,  and  applied  to  the 
agent  of  the  defendants  for  insurance.    The  agent  went  up 
and  saw  it.     The  plaintiff,  in  his  evidence,  says,  "  he  asked 
how  much  I  wanted  on  it,  and  made  a  meinoranduni  on  an 
envelope  he  held  in  his  hand.     I  told  him  I  meant  to  convert 
it  into  a  dwelling  house.     I  suggested  $800,  as  I  was  going  to 
improve  k,  which  was  beyond  its  then  value."     In  his  cross- 
examination  he  said,  *'JHr,  Scott  saw  the  building  from  the 
opposite  side  of  the  street,  but  did  not  examine  it     It  was 
before  the  30th  October,  the  date  of  the  policy.     1  told  him  I 
was  alx)ut  to  make  a  double  dwelling  house  of  the  building, 
but  did  not  make  it  out  (on  account  of  the  fire.)     Mr.  Scott 
insured  it  on  that  representation."     The  policy  was  for  $800 
on  the  building,  which  is  described  as  a  building  owned  and 
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occupied  by  the  insured,  and  $400  on  the  stock  of  lumber 
contained  therein.    At  the  time  of  the  fire  the  plaintiff  testi- 
fied that  the  value  of  the  building  had  risen  to  3600,  and  he 
claimed  8450  for  the  lumber  therein,  including  under  that 
name  doors,  sashes,  benches  and  other  articles  not  properly 
belonging  to  it.     In  his  preliminary  proof  he  reiterated  the 
words  of  the  policy,  describing  the  house  as  owned  and  occu- 
pied by  him,  and  claimed  for  a  loss  of  $600  in  respect  thereof 
and  9450  for  the  lumber;  making  $1050  in  all.    The  agent 
was  not  called  at  the  trial  to  contradict  him  as  to  the  circum- 
stances under  which  the  insurance  was  made,  and  the  fairness 
of  the  loss  was  not  impeached  either  in  the  pleadings  or  evi- 
dence.   The  defendants  paid  into  Court  $230  in  respect  of  the 
lumber,  iind  the  jury  found  a  verdict  for  the  plaintiff  in  8600 
for  the  house  and  $350  for  the  lumber,  less  the  $230  paid  in. 
There  are  no  less  than  fourteen  pleas  upon  the  record, 
which  are  mostly  repetitions  of  each  other,  according  to  the 
fashion  which  is  again  coming  into  vogue,  but  which  this 
Court  does  not  favor.    These  pleas  resolve  themselves,  as 
regards  the  building,  into  charges  of  over-valuation,  want  of 
insurable  interest,  and  misrepresentation  of  title,  contraiy  to 
the  fourth  condition  of  the  polic}',  and  of  false  swearing  in 
the  preliminary  proof,  contrary  to  the  twelfth  condition. 

With  the  exception  of  the  want  of  insurable  interest, 

which   I  reserved  as  worthy  of   further  inquiry,   my  own 

impression  on  the  evidence  was  against  these  charges,  vrhich 

I  left,  however,  to   the  jury,  who  found  them,  as  I  think 

properly  for  the  plaintiff.     The  policy  was  insisted  on  at  the 

argument,  to  bring  it  within  the  fourth  condition,  as  a  valued 

policy,  but  it  is  -not  so.    The  definition  of  a  valued  policy  is 

given  in  2  Phillippa  on  Insurance,  (3rd  edition,)  sections 

1178, 1203,  and  there  is  an  example  of  one  in  Kane* 8  case, 

8  Johnston,  229,  where  the  goat  skins  insured  were*  *' valued 

at  50  cents  each."    This  is  a  totally  different  thing  from  the 

present  policy,  which  is  an  open  one,  and  the  value  to  be 

proved.     Now  the  defence  of  over-valuation  applies  only  to  a 

valued  policy,  and  this  defence  is  disposed  of  by  the  very 

terms  of  the  condition.    I  think,  also,  it  would  be  a  very  hard 

thing  to  defeat  the  plaintifi^s  claim  on  the  ground  of  false 

swearing.    The  jury  have  confirmed  his  valuation  of   the 
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building  at  8600  when  the  fire  occurred,  and  the  difference 
between  the  8350  they  have  found,  and  the  8450  the  plaintiff 
claimed  for  the  stock  on  hand  turns  upon  the  true  meaning  of 
the  word  lumber,  which  the  plaintiff  may  have  taken,  and 
probably  did  take  in  the  larger  sense,  as  covering  all  his  wood 
stock.  What  jury  would  have  been  justified,  under  these  cir- 
cumstances, in  convicting  the  plaintiff  of  having  sworn 
falsely  ? 

This  seems  to  me  a  totally  different  case  from  that  of 
Levy  V.  Baillie,  which  was  cited  at  the  argument  from 
7  $ing.,  329,  and  has  made  a  deeper  impression  on  one  of  my 
learned  brethren  than  it  has  made  upon  my  mind.  There 
were  the  indicia  of  fraud.  The  plaintiff  swore  to  a  loss  of 
£1085,  viz.,  £85  for  goods  injured  in  the  procei^  of  removal, 
and  £1000  for  goods  abstracted  by  the  crowd  assembled  at  * 
the  fire,  consisting  of  building  articles,  which,  as  it  was  proved 
at  the  trial,  could  not  have  been  carried  away  without  being 
seen. 

The  jury,  on  the  question  of  fraud  left  to  thorn,  found  for 
the  plaintiff,  with  £500  damages — less  than  half  his  demandi 
and  the  Court  made  the  rule  absolute  for  a  new  trial,  on  pay- 
ment of  costs.    On  this  case,  Angell,  in  his  treatise  on  Fire 
Insurance,  sections  260-375,  remarks  that  the  finding  of  the 
jury  was  not  necessarily  a  proof  that  there  had  been  fraud  in 
the  plaintiff's  claim,  as  he  might,  by  mistake,  have  estimated 
the  goods  lost  at  more  than  their  Value.    The  assured,  he  says, 
may  err  in  opinion,  (just  as  the  plaintiff  erred  here,)  without 
being  guilty  of  anything  like  fraud,  and  he  cites  a  case  from 
16  SltqfJierdt  (Me.)  Rep.,  97,  where  it  was  held  that  the  fact 
of  the  assured  having  in  his  affidavit  estimated  the  value  of 
the  goods  consumed  at  82800,  and  the  jury  having  returned  a 
verdict  for  81853  only,  is  not  such  evidence  of   fraud  and 
false  swearing  as  would  justify  the  Court  in  granting  a  new 
trial.    This  latter  case,  so  far  as  it  guides  us  by  way  of 
analogy,  is  in  point.    We  must  not  forget  that  we  are  dealing 
with  a  fair  loss.  It  is  probable,  indeed  hints  were  thrown  out, 
that  the  defendants  suspect  fraud,  and  justify  themselves  on 
that  account  in  setting  up  these  strict  defences;   but  it  is 
impossibte  for  us  to  be  swayed  by  suspicions  without  proof. 
Such  defences,  therefore,  are  not  to  be  favored,  and  should 
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prevail  only  where  the  law  and  the  evidence  are  clear.  In 
justice  to  insurance  offices,  it  must  be  conceded  that  they  are 
rarely  put  forward  where  the  claim,  as  Mr.  EUis  expresses  it, 
is  tolerably  fair  and  honest ;  and  where  it  is  not,  an  insurer 
has  a  right  to  avail  himself  of  every  objection,  however  tech- 
nical or  astute. 

The  real  question  here  turns  on  the  interest  of  the  plaintiff 
at  the  date  of  the  policy  being  insurable  or  not,  and  it  is  a 
question  of  some  moment,  as  I  have  reason  to  believe  that 
insurances  of  the  same  kind,  where  the  assured  enters  under 
contract  and  without  title,  ai*e  constantly  effected.     On  the 
30th  October,  the  plaintiff  had  been  in  possession  of  the  pre- 
mises and  had  been  improving  them  by  various  outlays  since 
the  19th  September,    He  had  signed  the  agreement  of  the 
23rd,  and  paid  a  small  amount  towards  the  purchase  money. 
On  the  5th  November  he  was  to  come  under  interest  on  the 
balance,  payable  every  six  months,  and  he  bound  himself  to 
pay  the  principal  in  six  years.     He  agreed  also  to  put  up  a 
good  and  substantial  building  on  the  premises,  worth  an 
annual  rental  of  not  less  than  £25  a  year,  which  he  has  since 
done.    It  cannot  be  denied,  under  these  circumstances,  that 
the  plaintiff  had  an  interest  in  the  land — a  horia  Jidei  ftnd 
actual  interest,  fortified  both  by  possession  and  outlay, — ^he 
had  an  interest  which  a  Court  of  Equity  would  have  enforced 
independently  of  possession,  and  it  makes  no  difference,  there- 
fore, that  under  the  contract  he  could  not  have  demanded 
the  possession  till  a  few  days  after  the  policy  was  signed. 
The  two  leading  cases  on  this  subject  in  England  and  the 
United  States  are  those  of  Lucena  v.  Crauford,  2  Bos.  &  Pul. 
New  Reports,  302,  and  Columbian  Insurance  Co.  v.  Lawrence, 
2  Peters  Reports,  25.     In  the  former,  which  was  a  case  of 
marine  insurance,  (the  principle  being  the  same  as  in  the  case 
of  fire  insurance.)  Lord  EUlon  said,  "  that  since  the  Statute  of 
19  George  2,  it  was  clear  that  the  insured  must  have  an  inter- 
est, whatever  we  understand  by  that  term.    In  order  to  distin- 
guish that  intermediate  thing  between  a  strict  right,  or  a  right 
derived  under  contract,  and  a  mere  expectation  or  hope,  which 
has  been  termed  an   ir.sumble  interest,  it  has  been  said  in 
many  cases  to  be  that  which  amounts  to  a  moi'al  certainty.'    I 
have  in  vain  endeavored,"  he  adds,  *'  to  find  a  fit  definition  of 
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that  -which  is  between  a  certainty  and  an  expectation,  nor  am 
I  able  to  point  out  what  is  an  interest,  unlc&s  it  be  a  right  in 
the  property,  or  a  right  derivable  out  of  some  contract  about 
the  property,  which  in  either  case  may  be  lost  upon  some  con- 
tingency aiiecting  the  {possession  or  enjoyment  of  the  property." 
The  property  here  spoken  of  is  personal  pi-operty,  the  subject 
of  marine  insurance,  and  the  I'ecent  case  of  Wilaon  v.  Jones, 
15  Law  Times  Reports.  669,  has  recognized  as  an  insurable 
interest  that  of  the  plaintiff  as  a  shareholder  in  the  Atlantic 
cable — ^his  interest,  in  fact,  in  the  adventure — thereby  piotect- 
ing  him  from  all  the  contingencies  and  perils  to  which  it  was 
exposed. 

No  English  cases  were  cited  at  the  argument,  and  I  have 
found  none  on  the  interest  of  an  insurer  against  fire.  The 
rule  is  laid  down  by  Mai^shall,  2789,  and  Ellis,  22,  that  a 
trustee,  or  mortgagee,  or  reversioner,  a  factor  or  agent  with 
the  custody  of  goods  to  be  sold  upon  commission,  and, 
probably,  says  EUis,  a  pawnee,  depositary,  or  common  carrier, 
may  insure  their  respective  interests,  subject  to  the  rules  of 
the  difierent  oflSces.  Nothing,  however,  is  said  of  the  interest 
of  a  purchaser  under  contract,  and  for  this  we  must  resort  to 
the  America/n  cases.  They  are  summed  up  in  AiigeWs 
Treatise,  section  66,  the  chief  of  them,  as  I  have  already 
stated,  being  the  decision  in  2  Peters,  pronounced  by  Chief 
Justice  Marshall,  *'  That  an  equitable  interert,  says  he,  may 
be  insured,  is  admitted.  We  can  perceive  no  reason  which 
excludes  an  interest  held  under  an  executory  contract.  While 
the  contract  exists*  the  party  claiming  under  it  has,  undoubt* 
edly,  a  substantial  interest  in  the  property.  If  it  be  destroyed, 
the  loss,  in  contemplation  of  law,  is  his.  If  the  purchase 
money  be  paid,  it  is  his  in  fact.  If  he  owes  the  purchase 
money,  the  property  is  its  equivalent,  and  is  still  valuable  to 
bim.  The  cases,  prove,  we  think,  that  any  actual  interest, 
legal  or  equitable,  is  insurable."  The  other  cases  cited  by 
Angett,  and  affirming  this  doctrine,  I  abstain  from  noticing  in 
detail,  as  the  Reports  are  not  here.  They  were  mostly  decided 
in  New  York,  and  an  observation  of  Chancellor  Walworth,  in 
a  case,  where,  as  in  this,  the  assured  not  having  the  legal 
title,  described  himself  as  the  owner,  has  peculiar  signifi- 
cance.   "  It  is  a  fact,"  said  he,  "  of  public  notoriety,  that  in 
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common  parlance,  the  party  who  is  in  possession  of  real 
property,  as  owner,  under  a  valid  and  subsisting  contract  for 
the  purchase  thereof,  whether  he  has  paid  the  whole  purchase 
money  and  obtained  the  legal  title  or  not,  is  called  the  owner 
thereof,  and  the  property  is  usually  called  his  by  others.  In 
equity,  it  is  in  fact  his ;  and  the  vendor  has  only  a  lien  thereon 
for  the  security  of  his  unpaid  purchase  money  ;  and  it.  would 
be  singular,  if  the  person  who  is  in  the  actual  possession  of 
property  as  the  real  owner  thereof  in  equity,  and  who  must 
sustain  the  whole  loss  thereof,  primarily,  in  case  of  its  destruc- 
tion by  the  perils  insured  agaiui^t,  cannot  insure  it  as  owner." 
Marshall  adds,  by  way  of  caution,  that  the  nature  of  the 
property  should  bo  distinctly  specified,  and  that  all  the 
insurances  upon  the  same  property,  taken  together,  shall  not 
exceed  the  full  value  thereof,  which  the  insurances  in  some  of 
the  New  York  cases  certainly  did.  Chief  Justice  MarahM 
also  remarks,  that  while  it  is  unnecessary  for  the  insurer  to 
state  every  incumbrance  on  his  property,  fair  dealing  requires 
that  he  should  state  everything  that  might  influence  the 
underwriter  in  forming  or  declining  the  contract.  A  building 
held  under  a  lease  for  years  about  to  expire,  might  be  generally 
spoken  of  as  the  building  of  the  tenant ;  but  no  underwriter 
would  be  willing  to  insure  it  as  if  it  was  his,  and  an  offer  for 
insurance,  stating  it  to  belong  to  him,  would  be  a  gross  impo- 
sition." 

Was  any  imposition,  then,  misrepresentation  for  a  fraudu- 
lent purpose,  or  concealment  practised  by  the  plaintiff  in 
this  case  ?  It  would  have  been  more  prudent  for  him,  as  it 
would  be  for  others  in  the  like  circumstances,  to  have  had  the 
nature  of  his  interest  stated  in  his  policy,  but  there  is  not  tho 
slightest  ground  for  believing  that  the  information  was  deli- 
berately or  wrongfully  withheld,  while  the  case  of  Fletcher  v. 
Commonwealth  Inauranoe  Company,  18  Pick.,  419,  shews 
that  some  obligation  lies  also  on  the  underwriter  to  make 
inquiry,  and  that  a  verdict,  as  in  this  case,  acquitting  the 
plaintiff  of  fraud,  ought  not  lightly  to  be  disturbed.  For 
thase  reasons,  I  am  of  opinion,  as  the  jury  confined  their  ver- 
dict to  the  actual  value  of  the  building  when  it  was  destroyed, 
and  deducted  8100  from  the  plaintiff's  estimate  of  his  stock, 
that  he  is  entitled  to  judgment  for  the  sums  they  have 
awarded. 
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WiLKiNS,  J. — ^In  the  view  we  take  of  this  case,  it  is 
unnecessary  to  consider  several  points  which  were  taken 
at  the  argument,  although  neither  of  them  seems  to  present 
any  difficulty,  when  examined  in  the  light  of  authorities, 
Englisk  and  American,  and  the  principles  deducible  from 
them.  The  defendant's  counsel  insisted  that  in  this  case  there 
had  been  a  fraudulent  over- valuation  and  false  swearing  in 
support  of  the  plaintiff's  claim,  and  he  contended  also,  that 
under  the  fourth  condition  of  the  policy,  being  a  valid  one, 
there  was  an  admitted  over-valuation  by  the  insured,  which, 
pe^'  Be,  rendered  the  policy  void.  Now,  we  do  not  feel  our- 
selves called  on  to  decide  whether,  in  considering  the  meaning 
and  effect  of  that  condition,  we  should  or  should  not  be 
obliged  to  hold  that  it  induced  a  different  rule  of  construction 
on  the  point  of  alleged  over-valuation,  from  the  well-known 
one  which  exists  independently  of  such  an  expressed  condition. 
It  is  sufficient  for  us  to  say  that,  contrasting  the  plaintiff^s 
positive  assertion  of  the  value  of  his  property  insured,  in 
relation  to  which  he  claimed  as  for  a  total  loss, — an  assertion 
attested  to  by  him  in  his  statement  before  the  Notary  Public 
with  his  own  admissions  at  the  trial,  of  the  value  of 
that  property  at  the  time  of  the  policy  executed,  and  at 
the  time  of  the  loss,  and,  considering  this  in  connexion  with 
the  verdict  given  him  less  than  his  claim,  we  are  of  opinion, 
that  the  question  before  us  under  the  rule  is  governed,  in  the 
respect  last  adverted  to,  by  the  principle  of  Levy  v.  Baillie  et  ah, 
7  Bing.,  349,  which  is  rather  more  fully  reported  in  5  Moore  <t 
Payixe,  208.  In  that  case  the  plaintiff  effected  a  policy  of 
insurance  against  ffre,  which  contained  a  condition  ''  that  if 
fmud  should  appear  in  the  claim  made,  or  false  swearing  in 
suppoit  thereof,  the  claimant  should  forfeit  all  benefit  under 
such  policy."  The  plaintiff's  property  was  insured  in  £1000, 
and  in  his  affidavit  he  stated  that  in  consequence  of  the  ffre, 
he  had  sustained  damage  to  the  extent  of  £1085.  The  jury, 
after  Chief  Justice  Tindctll  had  left  it  to  them  to  say  whether 
the  plaintiff  had  made  a  fraudulent  demand,  found  a  verdict  for 
the  plaintiff',  with  damages,  £500.  Sergeant  Taddy  obtained 
a  rule  nisi  to  sot  aside  the  verdict,  on  the  ground,  that,  as  by 
the  fffteenth  clause  of  the  policy,  a  party  insuring  who  made 
a  fraudulent  claim  was  to  forfeit  all  benefit  under  the  policy, 
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and  the  plaintiff  did  claim  £1085,  and  the  jury  had  found 
that  he  was  entitled  to  £500  only.    Such  claim  was  evidently 
fraudulent,  and,  therefore,  the  finding  of  the  jury  amounted 
in  effect  to  a  verdict  for  the  defendants,  and  the  jury  could 
not  have  decided  on  the  question,  which  was  properly  left  to 
them,  and  was  the  only  point  for  their  consideration.     Mr. 
Sergeant   Wilde  and  Mr.   Sergeant  Andre^VH  contended  on 
the  other  hand,  that  the  finding  of  the  jury  did  not  necessarily 
imply  that  there  was  any  fraud  in  the  plaintifTs  claim,  or 
false  swearing  in  support  of  it,  so  as  to  bring  it  within  the 
fifteenth  clause  of  the  policy.    "  He  might,"  they  said,  "  have 
estimated  the  goods  at  more  than  their  real  value."     Lord 
Chief  Justice  Tindall,  however,  said,  that   the   Court  had 
considered  all  the  circumstances  of  the  case  with  great  care 
and  anxiety,  and  they  wei-e  unanimously  of  opinion  that  the 
defendants  were  entitled  to  have  the  question  further  investi- 
gated by  another  jury ;  and,  therefore,  that  the  rule  for  a  new 
trial  should  be  made  absolute,  on  payment  of  costs.     We  are 
of  the  same  opinion  in  relation  to  the  case  before  us,  and  con- 
sider that  the  rule  should  be  made  absolute  in  it  subject  to 
the  same  condition. 
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PLAiVTiFrB*  declaration  contained  a  count  upon  a  iniarantee  to  a  firm  iriren  by  defendant, 
•nd  on  tho  faith  of  which  goods  were  alleged  to  have  been  supplied  to  the  person  therein  named. 
Defendant  demurred  to  the  count,  .and  it  wa«  adjudj^ed  bad  because  it  did  not  thereby  appear 
that  tho  plaiiitilTd  were  the  persons  who  oomposod  the  firm  when  the  goods  were  supplied  under 
the  guarantee. 

WiLKlNS,  J.,  now,  (January  6th,  1870,)  delivered  the  judg- 
ment of  the  Court : — 

The  count  demurred  to  is  in  these  words :  "  Also  for  that 
the  defendant  on  the  8th  day  of  July,  1867,  prepared  and 
subscribed  his  name  to  a  written  guarantee  in  the  words  fol- 
lowing : 
"  To  Messrs.  Neal,  White  &  Co. 

"  Dear  Sirs, — I  hereby  guarantee  the  payment  to  you  of 
such  goods  as  you  may  supply  to  Mr.  Andrew  McFarlane,  to 
(he  extent  of  S600:" 
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that  plaintiff  thereupon  supplied  to  said  Andrew  McFarlane 
goods  to  the  extent  of  §600,  on  the  faith  of  such  guarantee ; 
but  neither  the  said  Arulrew  MoFatlane  nor  the  defendant 
has  paid  for  the  goods,  and  the  said  $600  is  now  over-due  and 
unpaid."  The  demurrer  thereto  is  as  follows :  "  And  as  to  the 
third  count  of  the  plaintiffs'  writ,  the  defendant  says  that  the 
same  is  bad  in  substance,  for  the  following  reasons,  that  is  to 
say,  first,  that  the  said  count  does  not  shew  that  the  said 
guarantee  therein  mentioned  was  delivered  to  or  directed  to 
be  made  to  plaintiffs,  or  that  the  said  plaintiffs  had  any 
authority  from  the  defendant  thereby  to  supply  to  the  said 
Andrew  McFarlane  the  said  goods  under  the  said  guarantee; 
second,  that  the  said  third  count  does  not  shew  that  the 
credit  for  the  payment  of  the  said  goods  had  expired  before 
commencement  of  the  suit ;  third,  that  the  said  count  does  not 
contain  or  assign  any  sufficient  breach  for  the' non-payment 
of  the'price  or  value  of  goods  supplied  under  the  guarantee,  as 
alleged ;  fourth,  that  the  said  count  ddes  not  show  any  suffi* 
cient  cause  of  action  against  the  defendant. 

The  defendant  is  summoned  by  the  writ  to  appear  at  the 
suit  of  WiUiam  H,  NeaU  James  White,  and  John  K.  Creeds 
of  the  city  of  Halifax,  merchants,  doing  business  under  the 
name  and  style  of  NeaX,  White  £  Co.,  who  say  the  defendant 
is  indebted  to  them,  as  in  the  count  in  question  set  forth.  Our 
statutable  rule  of  pleading  (sec.  54  of  c  134,  Rev.  Stai.  (3rd  Ser.) 
declares  "  the  sufficiency  of  clearly  and  distinctly  stating  all 
such  matters  of  fact  as  are  necessary  to  sustain  the  action, 
defence  or  n'ply,  as  the  case  may  be."  Let  us  try  the  suffi- 
ciency of  thQ  count  thus  demurred  to  by  this  test.  It  must, 
of  course,  be  received  as  if  it  were  the  only  count  in  the  writ. 

The  following  facts  were  necessary  to  sustain  the  action, 
viz, :  that  on  the  faith  of  a  guarantee  of  defendant,  communi- 
cated to  those  persons  who  then  composed  the  firm,  to  which, 
as  such  the  guarantee  is  addressed,  these  plaintifis  as  such  firm, 
supplied  to  McFarlane,  the  person  named  in  the  guarantee, 
the  goods  to  which  it  refers,  and  that  these  plaintiffs  were,  at 
the  time  this  action  was  commenced,  the  same  persons  who 
composed  the  firm  when  the  goods  were  suppiiM  under  the 
guarantee.    The  law  is  clear  that  the  defendant's  liability 
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under  the  guarantee  was  a  liability  to  those  and  those  only 
who,  when  he  gave  it,  composed  the  firm.  If  subsequent 
changes  in  the  firm  have  occurred  from  any  causes  but  death 
or  bankruptcy,  those  and  those  only  who  were  the  original 
membei*s  of  the  firm  can  sue.  See  Lindley  on  Partnership, 
347  and  following  pages.  For  the  purpose  of  an  inquiry,  we 
are  bound  to  consider  that  in  the  interval  between  the  8th  of 
July,  1807  and  the  15  th  of  September,  1869,  changes  in  the 
firm  may  have  taken  place.  Now,  this  writ  imports  that  on 
the  last  mentioned  day,  being  that  when  the  writ  issued,  these 
plaintiffs  were  doing  business  under  the  name  and  style  of 
"  Keal,  White  ik  Co,,"  but  it  does  not  import  that  these  plain- 
tiffs were  so  doing  business  on  the  8th  of  Jvly,  1867.  The 
count  does  not,  therefore,  state  a  matter  of  fact  necessary  to 
sustain  the  action.  Stephen  states  it  to  be  a  canon  of  plead- 
ing, ''  that  it  must  not  be  argumentative,"  and  he  explains 
that  to  mean,  that  all  facts  necessary  to  the  sufficiency  of  the 
pleading  must  be  positively  alleged,  and  not  left  to  be  gathered 
by  inference.  This  rule  applies  to  the  case  before  us,  because 
that  those  plaintiffs  composed  the  fii*m  when  the  guarantee 
was  given  is  mere  matter  of  inference,  if  such  could  be  made 
from  the  alleged  fact  that  they  were  the  firm  when  the  suit 
was  commenced. 

The  other  objection  taken  to  the  count,  viz. :  that  it 
merely  alleged  that  defendant  prepared  and  subscribed  his 
name  to  a  written  guarantee  without  stating  that  he  delivered 
it  to  the  firm,  does  not  strike  me  with  much  force,  for  this 
reason,  viz. :  that  the  count  shews,  necessarily,  that  it  was 
delivered,  because  there  follows  an  allegation  which  implies 
it,  that  is  to  say,  "  that  plaintiffs  thereupon  supplied  to 
McFarlane  goods,  &c,  on  the  faith  of  such  guarantee."  It 
follows,  from  what  has  been  stated,  that  we  adjudge  the  count 
bad. 
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Acnos  by  indonee  agftiiut  maker  on  a  promlsiory  note  oxprMMd  to  b«  for  the  amowit  of 
£40  lOt.  8d.  Defence— lumry.  The  note  had  been  tramferred  from  the  payeee  to  the  pUintUI 
for  the  sum  of  £37 ,  It  being  then  orerdue  and  defendant*!!  liability  upon  it  amoontlny  with 
interest  accrued  to  £42  18s.  Sd.  There  belnsr  nothing  to  shew  that  the  transaction  partook  in 
any  deifree  of  the  nature  of  a  loan,  and  the  Jury  having  found  that  it  was  in  fact  a  6ona /4s 
sale  of  the  note  for  what  the  parties  considered  Its  marketable  valne, 

Beld,  WiLKixs,  J.,  diuentient«,  that  the  Utury  A§t  had  no  application,  and  that  plaintiff 
should  recoTor  the  full  amount. 

DesBarres,  J.,  now,  (January  6th,  1870,)  delivered  the 
judjgjmcnt  of  the  Court : — 

This  was  an  action  on  a  promissory  note  dated  5th  Aprils 
1867,  drawn  by  the  defendant,  payable  to  Elizabeth  Bent  or 
order  for  £40  19s.  3d.,  six  months  from  the  date,  with  interest 
It  was  indorsed  by  the  payee,  together  with  Edmund  Bent^ 
her  husband,  in  May,  1868,  to  the  plaintiff,  who  now  seeks  to 
recover  the  amount  of  it  as  such  indorser  from  the  defendant. 
At  the  trial  before  His  Lordship  the  Chief  Justice,  the  defend- 
ant, abandoning  the  first  and  second,  relied  on  the  following 
pleas : — 3rd.  That  the  plaintiff  obtained  the  indorsement  of 
the  note  from  the  payees  for  a  usurious  consideration.  4th. 
That  the  contract  and  agreement  by  which  the  plaintiff 
obtained  the  indorsement  of  the  note  from  the  previous  holders 
or  payees  was  a  usurious  contract.  5th.  That  plaintiff  obtained 
the  note  from  the  previous  holders  and  payees  for  a  usurious 
consideration.  6th.  That  the  plaintiff  received  the  note  from 
the  original  holders  and  payees  without  value.  7th.  That  the 
note,  being  long  overdue,  was  discounted  with  the  previous 
holders  and  payees  by  the  plaintiff  for  a  sum  of  money  very 
much  less  in  amount  than  the  principal  money  or  consideration 
of  the  same.  8th.  That  the  plaintiff  purchased  the  note  as 
indorsee  from  the  original  holders  and  indorsers  for  a  considera- 
tion which  was  usurious. 

It  was  proved  by  Edmund  Bent,  one  of  the  indorsers, 
who  was  called  as  a  witness  on  the  part  of  the  defendant, 
that  he  had  sold  the  note  to  the  plaintiff,  who  had  paid  him 
£37  for  it,  and  the  learned  Chief  Justice  instructed  the  jury 
to  consider  whether  the  sale  of  the  note  was  a  pretext  or 
cover  for  usury,  or  a  bona  fide  and  real  sale,  without 
intention  to  have  reoourae  on  the  p&yees,  and  to  find  their 
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Terdict,  either  for  plaintitf  or  defendant,  according  to  the 
conclusion  at  which  they  arrived.  There  was  a  verdict  for  the 
plaintiff,  and  it  was  contended  on  the  part  of  the  defendant  at 
the  ailment  of  the  rule  for  a  new  trial  that  there  was  a 
misdii'ection  inasmuch  as  the  indorsement,  not  having  been 
expressly  stipulated  to  be  without  recourse,  could  not  be 
regarded  as  made  &s  a  sale,  bat  only  as  a  loan  for  the  money 
paid,  which,  being  tainted  with  usury,  prevented  the  plaintiff 
as  indorser  from  recovering  against  the  defendant  as  the  maker 
of  the  note. 

It  Is  not  necessary  to  review  all -the  cases  cited  by  defend- 
ant's counsel.  It  is  eiiough  to  refer  to  two  or  three  of  them, 
which,  I  may  remark,  like  the  rest,  do  not  in  my  view  support 
the  position  thus  taken,  but  the  reverse.  First  is  the  case  of 
Daniel  v.  Cartony,  1  Elsp.,  274.  That  was  an  action  on  a  bill 
of  exchange  drawn  by  one  fkott  in  his  own  favor  and  accepted 
by  defendant  The  ^defence  set  up  by  defendant  was  that 
8coU  discounted  it  with  a  person  who  took  it  for  18  per  cent., 
but  he  did  not  impeach  the  traasaction  by  which  the  plaintiff 
had  become  possessed  of  it.  Lord  Kenyan  held  that  it  was 
no  defence,  saying:  "  If  the  note  had  been  originally  given  as 
an  usurious  consideration  it  would  have  been  void  in  the  hands 
of  a  bona  fide  holder,  but  usury  in  any  intermediate  transaction 
respecting  it  could  never  make  it  void  in  the  hands  of  a  bona 
fide  indorsee,  where  there  was  no  usury  in  the  original  trans- 
action." In  Parr  v.  Eliaaon,  1  East.,  94,  the  same  learned 
Judge  held  that  where  the  bill  in  its  original  formation  was 
given  for  an  usurious  consideration,  the  words  of  the  Staivie 
of  Anne  were  peremptory  that  the  assurance  shall  be  void, 
and  he  remarked  that  the  constiniction  which  had  been  put  on 
the  statute  had  gone  far  enough  in  saying  that  it  shall  be 
avoided  even  in  the  hands  of  an  innocent  indorser  without 
notice.  In  that  case  the  bill  was  fair  and  legal  in  its  concoction, 
and  therefore  no  advantage  could  be  taken  of  what  happened 
afterwards  against  bona  fide  holders,  thus  maintaining  the 
same  principle  previously  laid  down  by  him  in  Daniel  v. 
Cartony.  Lowes  v.  Mazzarido,  1  Starkie,  385,  was  an  action 
by  the  plaintiff  as  indorser  against  the  defendants  as  acceptors 
of  a  bill  of  exchange  drawn  by  one  Lowee  on  the  defendants, 
payable  to  his  own  order.    It  was  indorsed  by  Lovjee  to  Sit 
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M.  Bloxhxim,  by  the  latter  to  Ambrose,  and  by  Ambrose  to  the 
plaintiff.  '  It  appeared  that  Lowes  took  the  bill  to  Sir  M, 
BloaJuxin  to  get  it  discounted,  and  that  the  latter  agreed  to  do 
it  on  receiving  one-half  per  cent,  commission  and  five  per  cent, 
as  loss  incurred  in  selling  out  stock.  Lowes,  the  drawer, 
acceded  to  these  terms,  and  the  bill  was  indorsed  at  the  time 
of  the  transaction.  It  also  appeared  that  the  plaintiff,  upon 
the  indorsement  to  them,  had  received  one-fourth  per  cent 
besides  commissions  as  brokers.  The  defence  was  usury  com- 
mitted upon  the  indoi*sement  of  the  bill  by  Lowes  to  Sir  M^ 
BUxcham^  and  by  the  plaintiff  in  taking  the  bill  by  indorsement 
upon  Ambrose,  Lord  EUenboroughf  before  whom  the  cause 
WCLS  tried,  was  of  opinion  that  the  plaintiffs  were  not  entitled 
to  recover  on  the  bill,  since  they  were  obliged  to  claim  through 
an  endorsement  which  hfxl  l)een  vitiated  by  usury,  but  he 
permitted  the  plaintiffs  to  take  a  verdict  subject  to  a  motion 
to  enter  a  nonsuit,  and  the  Court,  after  argument  on  a  rule 
obtained  to  that  effect,  held  that  the  first  indorsement  waa 
entirely  avoided  by  the  Statute  of  Ustkry,  and  that  the  indors- 
ment  to  the  plaintiffs  was  also  infected  with  usury,  and  the 
rule  for  entering  a  nonsuit  was  made  absolute.  That  case  is 
distinguishable  from  this.  There  Sir  M,  BloxJiam  could  not 
have  maintained  an  action  against  the  maker,  because  as 
between  him  and  the  maker  the  transaction  was  usurious. 
Here  as  between  the  maker  and  Bent,  the  payee,  the  note  was 
unimpeachable,  and  Bent  could  have  enforced  payment  from 
the  defendant  maker  the  moment  the  note  became  due. 

It  is  not  pretended  in  the  present  case  that  as  between  the 
drawer  and  the  payee  of  the  note  in  question  the  consideration 
was  usurious,  but  it  is  contended  that  as  the  sum  paid  by  the 
plaintifi  to  the  payee  on  the  indorsement  of  the  note  was  much 
less  than  the  amount  due  upon  it  at  the  time  of  the  indorse- 
ment, the  transaction  was  for  that  reason  usurious,  and  the 
plaintiff  therefore  precluded  from  recovering  as  the  indorser 
of  the  note.  To  constitute  usury  there  must  be  a  loan  in 
contemplation  {)etween  the  parties.  Here  the  jury,  by  their 
verdict,  have  found  that  there  was  no  loan,  but  that  there  was 
a  bona  fide  sale  of  the  note  by  Bent,  the  payee,  to  the  plaintiff, 
and  the  question  submitted  to  us  is  whether  such  a  sale  comes 
within  the  opoiation  of  and  can  be  affected  by  chapter  82, 
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section  1 ,  Revised  StcUutes,  (2nd  Series,)  which  declares,  "  that 
no  person  upon  any  contract  shall  take,  directly  or  indirectlyr 
for  the  loan  of  monies  or  goods  above  the  rate  of  six  per  cent, 
per  annum,  and  that  all  contracts  whereby  a  greater  rate  of 
interest  is  reserved  shall  be  void."  No  case  has  been  produced 
to  shew  that  the  holder  of  a  note  may  not  in  good  faith  sell  it 
to  another  at  its  marketable  value,  and  I  would  be  much 
astonished  to  find  any  case  holding  such  a  sale  to  be  affected 
by  the  StatiUe  of  Usury,  I  have  not  found  any  English  case 
in  relation  to  the  sale  of  notes  and  other  securities,  the  case  of 
the  Ri7ig  v.  Rulge,  4  Price,  ,50,  being  clearly  a  case  of  loan  ; 
but  the  American  cases  shew  very  clearly  that  such  sales  made 
in  good  faith  are  legal  and  not  usurious  there.  In  3  Parsons 
on  Contracts,  143,  (5th  Edition,)  he  says :  "  It  is  quite  settled 
that  negotiable  paper  may  be  'sold  for  less  than  its  face,  and 
the  purchaser  can  recover  its  whole  amount  from  the  maker 
when  it  falls  due,  although  he  thereby  gets  much  more  than 
legal  interest  for  the  use  of  his  money ;  and  this  principle  is 
extended  to  bonds  and  other  securities  for  money  loaned. 
The  reason,"  he  says,  "  in  which  HAs  rule  rests  is  obvious,  for 
such  paper  is  property,  and  there  is  no  more  reason  why  one  may 
not  sell  notes  which  he  holds  at  a  price  made  low  either  by 
doubts  of  the  solvency  of  the  maker  or  by  a  stringency  of  the 
money  market,  than  why  he  should  not  be  able  to  sell  his 
house  or  his  hoi'se  at  a  less  than  the  average  price.  But  the 
purchase  must  be  actual  and  made  in  good  faith,  and  not 
merely  colorable  and  intended  to  (j^ve  efficacy  to  a  usurious 
contract."  The  case  of  Nichols  v.  Fearsoii,  7  Peters,  105, 
recognizes  the  principle  laid  down  in  the  English  cases  that 
a  contract  not  usurious  in  its  inception  cannot  be  affected  by 
subseqaent  usurious  transactions.  That  was  an  action  by  the 
indorsee  against  the  indorser  of  a  promissory  note.  It  came 
up  before  the  Supreme  Court  of  the  United  Sfates,  from  the 
Court  below,  upon  exception  taken  to  certain  instructions 
given  at  the  instance  of  the  defendant,  and  to  the  refusal  of 
the  instructions  prayed  for  by  the  plaintiff!  Johnston,  J.,  in 
delivering  the  judgment  of  the  Court,  says :  "  The  rule  of  law 
is  every where.acknowledged  that  a  contract  free  from  usury  in 
its  inception  shall  not  be  invalidated  by  any  subsequent 
wurioua  transactions  unon  it^''  and  he  addsi  ""The  Courts  of 
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V^w  York  have  adjudicated  that  whenever  the  note  in  its 
inception  was  a  real  transaction,  so  that  the  payee  or  promisee 
might  at  maturity  maintain  a  suit  upon  it,  a  transfer  by 
indorsement  on  a  discount,  though  beyond  the  legal  rate  of 
interest,  shall  be  regarded  as  a  sale  of  the  note  or  bill  and  a 
valid  and  legal  transaction,  but.  not  so  where  the  paper  in  \t8 
origin  was  only  a  nominal  negotiation."  In  conclusion  he  says: 
"  The  Court  below  erred  both  in  the  instructions  given  for  the 
defendant  and  in  refusing  those  prayed  for  by  the  plaintiff.*' 
I  may  here  remark  that  the  instructions  required  to  be  given 
on  the  part  of  the  plaintiff  to  the  jury  in  that  case  were  to  the 
same  effect  as  those  given  by  His  Lordship  the  Chief  Justice 
in  this  case,  and  because  they  were  not  given,  the  judgment 
of  the  Court  below  was  revened. 

The  case  of  Munn  v.  Commisaion  Company^  15  Johnson's 
Reps.,  44,  lays  down  the  same  principle  as  in  the  preceding 
case,  that  where  a  bill  or  note  is  valid  as  between  the  drawer 
or  maker  and* the  payee,  so  that  the  latter  can  maintain  an 
action  upon  it  against  the  former,  it  is  valid  in  the  hands  of 
an  indorser  who  has  discounted  it  at  a  higher  rate  than  the 
legal  rate  of  interest,  and  he  may  recover  the  full  amount  of 
the  bill  or  note  against  the  maker  or  acceptor.  But  the  holder 
of  a  bill  or  note  purchased  at  a  discount  greater  than  the  legal 
rate  can  only  recover  from  hia  indorser  the  sum  which  he 
actually  advanced. 

The  present  action  not  being  brought  against  the  plaintiff's 
indorser  but  against  the  maker  of  the  note,  he,  if  entitled  to 
anything,  mutst,  as  I  take  it,  recover  the  full  amount  of  the  note. 
We  are  all  of  opinion  that  the  case  was  properly  submitted  to  the 
jury,  and  as  the  evidence  produced  on  the  trial  well  warranted 
their  finding  for  the  plaintiff,  we  think  the  vei*dicl  is  conclusive, 
and  that  the  rule  for  setting  it  &side  must  be  discharged  with 
costs. 

WiLKiNS,  J.,  diaaentiente. — This  was  an  action  brought  by 
Joseph  Wfieelock  against  Phineas  L.  Cheeley,  in  which  the  jury 
found  a  verdict  for  the  plaintiff,  which  a  rule  ni^i  was  obtained 
to  set  aside.  The  opinion  which  I  am  called  upon  to  give  in 
this  case  must  be  in  accordance  with  our  own  law,  atid  it  must 
be  governed  by  En^lisli  decisions.    Authorities  derived  from 
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the  Coarbt  of  the  United  States  of  Ameriea  are  entitled  to  oor 
bighest  respect,  but  they  eannot  be  regarded  as  ruling  pre- 
cedeotA.  On  the  point  of  inquiiy  induced  in  the  cose  before 
as  it  is  notorious  that  the  latter  do  not  harmonize  with  the- 
former.  As  a  Judge  <^  a  Briti^  Colony,  I  must  look  to  tha 
En^ith  rule  as  it  existed  and  vas  judicially  recon^dered  in 
WeUmiiwUir  Hail  whwi  tbo  Statute  of  Henrjf  was  in  force  in 
England,  as  a  corresponding  statute  is  now  in  force  here.  The 
right  in  this  case  tested  by  Englisfi  principle  and  by  the  familiar 
language  of  Lord  Mansfield,  appears  to  my  mind  transparent. 
The  facts  lie  in  a  nutshell.  Bent  held  a  promissory  note  of  the 
defendant's  for  £40  199.  3d.  and  interest,  payable  to  his  wife 
or  to  his  order  six  months  after  date,  which  was  at  maturity, 
in  Ootdhei'  of  that  year.  In  May,  1868,  he,  representing  his 
wife,  and  in  concurrence  with  her,  wanting  money,  applied  to 
the  plaintiff,  who,  thobgh  reluctantly,  consented  to  accom- 
modate the  Bents  with  £37  for  the  note,  which  they  indorsed 
to  the  plaintiff  on  receipt  of  that  sum.  Thua  the  plaintiff', 
not  a  banker  nor  (Hie  trading  in  notes,  paid  £37  for  £12  13s.  3d. 
then  due  on  the  promissory  note  in  question,  and  became 
entitled  to  demand  and  receive  from  the  drawer  of  the  note, 
with  the  guarantee  of  the  indoreers,  £40  immediately,  and 
interest  on  £40  until  it  was  paid.  Let  us  now  look  at  a  parallel 
English  case,  reported  in  4  Moore,  50,  77te  King  v.  Ridge,  Lord 
^oira  holding  one  Ridge's  acceptance  of  four  bills  of  exchange, 
each  drawn  for  £1000  by  Hit)  Lordship,  payable  to  bis  own 
wder  twelve  months  after  date,  indorsed  the  bills,  and,  desiring 
to  obtain  money  on  them,  offered  them  at  the  banking  house 
ot  Austin,  Maunde  £  Co.,  wherehe  received  £3600  for  the  four 
bills.  In  tho  case  before  ufi  it  was  left  to  as  to  consider  whether 
the  sale  of  the  note  was  a  pretext  or  cover  for  usury  or  a  boTut 
Jtde  Siiid  real  sale,  and  to  find  for  ptaintiffor  defendant  accord- 
ingly. In  the  case  from  Moon  it  was  left  to  the  jury  to  say 
•  "  "  the  transaction  before  them  wai*  merely  colorable  on  the 
the  houae  of  Austin  £  Mattnde,  and  wasadiscounting 
ill,  or  whether  it  was  a  fair  and  bona  fids  purchase  of 
by  them.  If  the  former,  to  find  for  the  defendant ; 
atter,  for  the  piMntilf.  After  argument  of  a  rule 
1  to  set  aside  the  verdict  for  the  Crown,  (the  plaintiff,) 
«,  Chief  Baron,  who  tried  the  cause,  and  so  directed 
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the  jury,  said :  "  I  confess  on  reconsideration  I  think  this  was 
an  usurious  transaction.  If  Lord  Moira  had  gone  to  Austin  Jt 
Maunde,  instead  of  sending  his  agent,  and  said,  'Lend  me 
£3400,  and  I  will  give  you  bills  for  £4000,'  no  doubt  that 
would  have  invalidated  the  bills."  Again  he  says :  "  It  has 
been  put  in  argument,  also,  that  the  question  was  fairly  left  to 
the  jury,  as  a  question  of  fact,  whether  this  negotiation  was  a 
loan  or  a  sale,  they  being  told  that  in  the  one  case  the  bills 
would  be  bad,  in  the  other  they  would  be  good.  The  effect  of 
that  direction  would  be  to  leave  the  question  of  law  to  them. 
Now  I  think  the  person  who  tried  this  cause,  (meaning  him- 
self,) ought  to  have  told  the  jury  that  under  the  circumstances 
of  this  case  the  transaction  was  usurious.  It  did  not  occur 
to  me  then,  as  it  does  now,  that  this  negotiation  was  tinted 
with  usury ;  but  I  should  certainly  now  direct,  if  the  cause 
were  trying  before  me,  that  Lord  Moira  could  not  be  sued  on 
these  bills,  because  they  are  bad  in  point  of  law."  Oraham,  B., 
''  This  being  clearly  a  loan  to  Lord  Moira^  and  not  a  purchase 
in  the  market,  it  was  not  a  question  for  the  jury,  and  the 
Judge  should  have  told  them  it  was  a  transaction  which  the 
law  did  not  allow."  Orrrow,  B. :  "  The  confusion  which  has 
got  into  this  cause  proceeds  from  it  having  been  at  one  time 
considered  that  these  bills  were  sent  about  the  town  to  be  sold 
for  what  could  be  got  for  them ;  but  the  fact  is  that  this  paper 
was  sent  by  the  maker  to  those  who  well  knew  its  present 
value,  to  get  that  value  for  it,  which  was  done." 

Surely,  after  this,  it  is  unnecessary  to  pursue  the  parallel 
to  the  point  of  the  application  of  this  case  to  the  decision 
which  we  should  give,  which  in  my  opinion  should  be  that 
the  rule  be  made  absolute,  as  that  in  Th^  King  v.  Ridge  was. 
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In  Re  CLYDE  COAL  AND  MINING  COMPANY. 

A  wxiT  of  certiorari  luTlng  bsen  Ivaed  out  of  the  Suproma  Court  to  tho  Chief  Commiiilonor 
of  Sflnes,  the  Commlnloner  deeUned  retornlnif  or  obeying  the  writ  for  reaeont  which  the  Court 
held  insuffldent^  and  %  rule  nwi  for  an  ettechment  wm  thereupon  (vtoted.  Thia  rule  wee 
oppseed  on  twogrounde,  the  eooond  being  that  the  afBdavlte  on  which  the  rule  was  granted 
were  entitled  in  the  eauie. 

Hnldt  WiLKim,  J.,  dUu%vtvenU,  that  although  the  writ  of  ceHiorati  had  not  yet  been 
returned,  the  matter  waa  already  in  the  Court,  and  therefore  the  affldaWte  were  rightfully 
tntlUed. 

Sir  William  Young,  C.  J.,  now,  (January  6th,  1870,) 
delivered  the  judgment  of  the  Court ; — 

A  forfeiture  of  the  mining  leases  tc  this  company  having 
been  declared  by  the  Chief  Commiasioner  of  Mines  on  the  15th 
of  January,  18(!8,  under  the  Revised  Statutes,  chapter  25,  a 
writ  of  certiorari  was  issued  out  of  this  Court  on  the  13th  of 
Feh*uary  thereafter  to  the  said  Commissioner,  requiring  him 
to  send  up  the  plaint  with  all  things  touching  the  same  as 
fully  and  entirely  as  it  remained  before  him.  This  was  founded 
on  an  affidavit  not  entitled  in  any  cause,  and  bail  was  put  ini 
pursuant  to  the  statute.  The  Commissioner  declined  returning 
or  obeying  the  writ  for  reasons  which  we  held  insufficient, 
and  therefore  quashed  the  return,  as  it  was  called,  in  the  last 
Term.  We  permitted  the  writ  to  be  amended  at  the  same 
time  in  the  return  day,  but  the  writ  has  not  yet  been  obeyed, 
and  still  remains  in  the  hands  of  the  Commissioner,  and  a 
rule  nisi  for  an  attachment  was  thereupon  granted  in  this 
Term,  and  has  been  argued  before  ns.  The  Commissioner 
insists,  through  his  counsel,  that  he  is  not  bound  to  return  the 
writ  on  two  grounds. — First,  that  it  is  misdirected,  and, 
second,  that  the  affidavits  on  which  the  rule  nisi  was  granted 
are  entitled  in  the  cause. 

As  to  the  first  ground,  it  appeai-s  by  the  authorities  to  be 
a  sufficient  answer  if  sustained  in  point  of  fact.  ArchbohVs 
Practice,  1266 ;  4  T.  B.,  499 ;  2  Atk,,  318.  which  cites  the 
analagous  case  of  a  mandamus  issued  out  of  Chancery  to  the 
defendants  in  their  corporate  names,  and  before  the  return  it 
was  moved  to  quash  it  because  misdirected,  for  that  it  ought 
to  have  been  to  the  Mayor  and  Aldermen  only,  and  not  to  the 
Mayor,  Aldermen  and  Commonalty  of  London.  So  in  Ex  parte 
Phillips,  2  A.  ifc  E.,  586,  the  certiorari  was  held  to  be  irregular 
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because  directed  to  the  Clerk  of  the  Commissioners  of  a  Court 
of  Request,  who  was  not  himself  a  Commissioner. 

So  much  for  the  law.  Now  as  to  the  fact.  By  the  Acts 
of  1867,  chapter  1,  the  Chief  Coriimissioner  of  Mines  is  entitled 
the  '*  Commissioner  of  Public  Works  and  Mines,"  and  had 
the  title  so  remained  in  the  Provincial  Statutes  there  might 
have  been  some  difficulty  notwithstanding  Mr,  Robertson* s 
recognition  of  his  original  title  in  his  affidavit  of  I7th  December, 
18C8,  in  this  same  cause.  All  difticalty,  however,  is  at  an  end 
on  this  point,  when  we  find  the  Chief  Commissioner  of  Mines 
described  eo  nomine  or  as  Commissioner  of  Mines  in  the  Acta 
of  1868,  chapter  1,  sections  22,  20  and  30,  and  chapter  1  of  the 
Acts  of  1869,  sections  4,  6,  tc. 

The  second  objection  raises  a  new  point,  one  at  least  that 
does  not  appear  to  have  been  expressly  decided.  There  is  no 
question  of  the  rule  that  an  affidavit  before  a  certioraH  issue 
must  not  be  entitled  in  a  cause.  This  we  have  already  held 
in  Crawley  v.  Anderson,  and  besides  the  authorities  there 
cited  there  are  those  of  Ex  parte  Wallwork,  4  D.  &  L.,  403  ; 
Ex  parte  Evans,  2  Dowl.,  N.  S.,  410,  and  many  others.  The 
rule  is  equally  imperative  that  when  the  cause  is  in  Court  the 
affidavits  shall  be  entitled  in  the  cause  or  matter,  for  the  two 
are  analagous,  as  appears  from  4  D.Jk  £.,  405  ;  Franks  v.  Wicks, 
9  Dowl.,  490.  The  question  is,  can  the  affidavits  be  entitled 
in  a  cause  or  matter  after  the  ceiiiorari  is  issued,  but  before 
it  is  in  fact  returned  ?  No  express  authority  on  this  point 
was  cited,  nor  have  we  found  any,  and  we  must  govern  our- 
selves therefore  by  analogy.  If  the  affidavits  are  wrongfully 
entitled,  in  other  words,  if  perjury  would  not  lie  on  them, 
there  can  be  no  waiver  of  w*hat  is  not  an  irre^^ularitv  but  a 
nullity,  and  it  is  no  answer  in  point  of  law,  though  of  the 
strictest  kind,  that  affidavits  entitled  as  in  this  case  have  been 
used  by  both  parties  and  acted  on  by  this  Court  without 
objection,  and  that  the  large  body  of  affidavits  on  tile  would 
be  rendered  utterly  useless.  On  look  ing  to  the  cabes,  however 
we  think  that  we  are  not  obliged  to  come  to  this  conelnsion. 
In  Pem'n  v.  West,  3  A.  &  E.,  405,  and  5  X.  <f  3/.,  2U\,  the 
defendant  was  removed  from  the  County  Jail  of  Oxfor(^^hlrc, 
by  a  writ  of  hahetxa  corpus  ciun  cauffn,  whicli  did  not,  how»>ver, 
remove  the  cause  to  the  King's  Bench,  no  writ  having  heen 
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directed  to  the  Judge  of  the  inferior  Court,  yet  the  affidavits 
were  held  to  be  properly  entitled  in  the  cause  in  this  Court 
"  I  think/'  said  Littledale,  J.,  "  the  defendant  might  entitle  the 
affidavits  in  the  cause  in  this  Court,  for  the  cause  is  here, 
though  no  actual  proceedings  have  taken  place  in  this  Court, 
an  instance  of  which  is  in  8otverby  v.  Woodi^ff,  I B.  &  Aid.,  567. 
The  case  of  Havgi^aves  v.  Hays,  5  E.  &  £.,  272,  goes  still 
further.  There  the  affidavit  for  a  capias  was  headed  in  the 
cause  and  sworn  17th  May,  1855,  though  the  summonses  were 
not  taken  out  till  the  day  after,  when  the  cause  was  for  the 
first  time  in  Court.  Yet  the  affidavit  was  upheld.  Per 
Coleridge,  J.:  "The  Court  is  shewn, — ^is  not  that  enough?*' 
Lord  Campbell,  C.  J. :  "  The  names  are  surplusage  and  can  do 
no  harm.  Could  not  perjury  be  assigned  on  this  affidavit  V* 
Plaintiffs  counsel  thought  not,  but  Coleridge  J.,  said  :  "  That 
objection  might  possibly  be  good  if  the  cause  were  named  and 
not  the  Court."  And  Lord  Campbell,  in  giving  judgment, 
declared  that "  he  had  no  doubt  that  the  party  might  be  indicted 
for  perjury  on  this  affidavit  The  placing  of  the  names,"  he 
added,  '*of  the  plaintiff  and  defendant  at  the  head  of  the 
affidavit  cannot  vitiate, — it  giveB  information  and  can  by  no 
poasibility  do  harm."  See  also  the  cases  of  In  Re  Imeeon  Js 
Hoimer,  8  DowL,  651,  and  Allan  v.  CanweU,  Oldwright,  405. 

We  adopt  the  same  view  in  the  case  in  hand  and  hold  that 
the  affidavits  are  rightfully  entitled  in  the  matter  which  is  in 
point  (tf  fact,  and  has  been  for  nearly  two  yeara  in  this  Court. 
We  make  the  rule  absolute,  therefore,  for  an  attachment,  but 
without  costs,  and  direct  that  the  writ  shall  not  issue  for  a 
fortnight,  in  the  expectation  that  the  writ  of  certiorari  will 
be  in  the  meanwhile  duly  i*etumed  with  the  record. 

WiLKixs,  J.,  dissentiente. — On  the  13th  Felnruary,  1868, 
bail  having  been  given,  the  learned  Chief  Justice  issued  his 
fiat  for  a  writ  of  ceHiorari  in  In  Re  Clyde  Coal  and  Mining 
Company,  and  on  that  same  day  a  writ  issued,  directed  to  the 
Honorable  RdbeH  Rohertson,  Chief  Commissioner  of  Mines  for 
the  Province  of  Nova  Scotia,  whereby  he  was  commanded  to 
send  to  the  Justices  of  the  Supreme  Court,  at  Halifax,  "a 
plaint  levied  in  '  our  Court,'  (meaning,  of  course,  the  Queen's 
Court,}  before  him  against  the  said  company,  in  an  application 
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to  forfeit  two  mining  areas,  dated  22nd  Ap^^t,  1863,  one  made 
to  John  CampbeU,  and  the  other  to  Alexander  Campbell, 
which  said  two  leases  were,  (as  in  the  writ  is  alleged,)  after-^ 
wards  transferred  to  the  said  company,  *  with  all  things  touching 
the  same  as  fully  and  entirely  as  it  remains  in  our  Court/ 
before  him  by  whatsoever  names  the  pai'ties  ma}'  be  called 
therein,  together  with  the  said  writ." 

On  the  6th  Januai^y,  1870,  no  return  havinfr  lieen  made  to 
the  certiorari,  an  order  of  the  Court  was  made  that  a  writ 
of  attachment  should  issue  against  the  Honorable  Robert 
Roberteon  for  his  contempt  in  not  returning  the  writ  of 
certiorari  issued  in  this  matter.  Pursuant  to  that  order  a 
writ  of  attachnient  issued  on  the  7th  of  January,  in  the  last- 
mentioned  year,  which  is  on  file.  Its  operation  was,  however^ 
suspended  by  order  of  the  Court.  On  the  14th  of  January^ 
1870,  the  said  Robert  Robertson,  under  his  hand  and  seal 
made  a  return  to  the  writ,  which  is  on  file,  together  with  certain 
papers  and  documents  therein  referred  to,  and  returned  there- 
with. This  return  substantially  shews  certain  proceedings 
instituted  before  the  Chief  Commissioner  under  chapter  25  of 
our  Revised  Statutes,  (3rd  Series,)  entitled  "  Of  Mines  and 
Minerals**  which  resulted  in  a  decision  and  judgment  given 
by  the  Chief  Commissioner  in  the  matter  before  him.  On  the 
first  of  December,  1870,  Mr.  Norman  Ritchie,  attorney  for  the 
Clyde  Coal  and  Mining  Company,  caused  Mr.  Robertson  to 
be  served  with  a  notice.  Afterwards,  and  in  the  same  Tcrm» 
a  motion  was  made  for  an  attachment  to  the  Court  pursuant 
to  that  notice.  It  was  founded  on  an  affidavit  of  Joseph  Norman 
RHAie.  The  statute  referred  to  in  the  return,  (section  1(  4,) 
required  the  Chief  Commissioner  to  investigate  the  case  and 
decide  thereon,  and  upon  his  decision  pronounced  to  give  notice 
of  it  to  the  lessee  or  his  agent  by  causing  such  notice  to  be 
served  or  posted  up  as  in  the  section  is  directed.  Section  }05 
provides  **  that  from  the  judgment  of  the  Chief  Commissioner 
of  Mines  the  party  interested  may  appeal  to  a  Judge  at 
Chambers,  in  which  case  the  proceedings  until  final  judgment 
shall  be  the  same  in  every  particular  as  are  in  the  same  chapter 
provided  for  in  the  case  of  an  appeal  agidnst  the  judgment  of 
the  Chief  Commissioner  relative  to  an  alleged  forfeiture  of  a 
gold  mining  lease/'    The  provisions  thus  referred  to  axe  found 
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in  Acctions  74,  73  and  76  of  the  same  chapter.  Section  75 
limits  the  time  for  appealing  to  ten  days  from  the  date  of  the 
decision,  and  an  affidavit  of  dissatisfaction  with  the  decision 
and  security  are  required  to  be  made  and  given  by  section  76, 
**  on  such  appeal  being  perfected  the  Chief  Commissioner  is 
required  to  transmit  to  the  Prothonotary,  at  Halifax,  the  notes 
of  the  testimony  taken  before  him ;"  and  it  is  further  provided 
that  the  Judge  at  Chambers  shall  confirm  or  set  aside  the 
judgment,  or  try  the  cause  dt  novo,  and  make  such  order 
thereon  as  is  agreeable  to  justice  and  in  conformity  with  law. 

The  practice  and  the  law  relative  to  the  use  and  application 
of  the  writ  of  certUyi*aH  in  this  Province  in  civil  causes  are, 
aud  ever  have  been,  anomalous  and  sui  generis.  See  vol.  1  of 
the  P.  £.,  p.  287,  chapter  9.  See  aho  our  Revised  Statutes, 
chapter  148.  It  has  served  the  purposes  of  a  writ  of  certioraH 
or  a  writ  of  error,  or  of  false  judgment,  and  indifferently 
without  reference  to  the  stage  of  the  proceedings  intended  to 
be  removed  from  an  inferior  Court,  whether  the  same  was  or 
was  not  a  Court  of  Record.  A  use  and  an  effect  which  at 
common  law  and  according  to  English  practice  would  not 
attach  to  this  writ  have  been  legalized  in  this  Province  by  a 
usage  the  commencement  of  which  is  anterior  to  living  memory. 
Our  Revised  StatiUes  assigned  to  it  a  peculiar  operation  to 
which  it  is  unnecessary  particularly  to  refer.  This  attachment, 
if  granted,  will  pre-suppose,  of  course,  that  this  public  officer 
wilfully  disobeyed  the  mandate  of  the  Queens  writ  in  not 
returning  his  "  notes  of  the  evidence  "  and  the  other  matters 
and  things  pointed  to  by  the  affidavit  of  J.  Norman  Ritchie 
as  not  in  fact  returned. 

My  opinion  is  that  it  does  not  sufficiently  appear  that  the 
Chief  Commissioner  in  respect  of  what  he  has  returned,  con- 
sidered in  connection  with  what  he  has  not  retuimed,  has 
wilfully  disobeyed  the  commands  signified  by  the  writ  of 
certiorari  or  any  of  them,  so  that  we  ought  to  issue  a  writ  of 
attachment  against  him  and  punish  him  (yinminaliter.  He  is 
commanded  to  return  "  the  plaint  '*  on  the  matter  adjudicated 
on  by  him,  with  all  things  touching  the  same,  as  fully  and 
entirely  as  it  remains  before  him.  ,  Now,  unless  he  must  be 
held  to  have  necessarily  undei*stood  by  the  language  that  he 
was  commanded  to  return,  not  merely  the  record,  as  we  may 
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eall  it,  that  is,  all  his  proceedings  up  to  and  incloding  lib 
adjudication,  but  "  the  notes  of  the  evidence "  on  which  he 
adjudicated  and  the  documents  mentioned  in  Mr.  RiichiiB 
affidavit,  also,  he  is  not  in  contempt.  If  these  **  notes  of  the 
evidence  "  and  documents  be  in  point  of  law  included  under 
the  phrase  '*  plaint  and  all  things  touching  the  same,"  and 
therefore  part  of  his  proceedings,  (which  should  have  been 
returned,)  still  we  could  not  judicially  conclude  that  he  had 
neglected  or  refused  to  return  them  otherwise  than  from  an 
honest  misapprehension  of  his  duty  in  that  respect.  If  there 
had  been  an  appeal  from  his  judgment,  the  statute  would  have 
informed  him  that  he  was  required  to  forward  to  the  Prothon* 
otary,  at  Hatifax^t  the  notes  of  testimony  taken  before  him, 
but  that  is  not  what  we  are  considering  now.  }f,  on  receiving 
the  writ,  he  had  consulted  the  book  of  forms  appended  to 
TidcCs  Practice,  he  would  have  found  in  no  case  of  a  return 
to  a  certioraH  in  its  mandatory  part  worded  precisely  as  is 
that  directed  to  him  anything  but  the  plaint  and  proc^dings 
that  followed  it  strictly  returned  according  to  the  precedents. 
We  understand  why  this  should  be  so  in  Englan  d,  but  not 
necessarily  so  here,  our  Supreme  Court  haviQg  in  certain  eases 
a  statutory  power  given  to  it  to  try  de  novo  causes  brought 
up  by  this  writ,  but  as  that  is  anomalous,  and  as  it  is  at  least 
questionable  whether  it  extends  to  the  particular  case,  the 
privilege  of  appeal  not  having  been  received,  we  cannot  assume 
that  he  understood  an  obligation  to  rest  on  him  different  from 
what  the  common  law  would  have  imposed.  HawJcina  says, 
{Pleas  Crown,  295,  chapter  27,  section  75,)  that  whatsoever 
matters  are  put  into  the  return  of  a  certiorari  by  way  of 
explanation  or  otherwise  heeides  those  wJiich  are  eocpready 
ordered  to  he  certified  are  put  in  without  any  warrant  or 
authority,  and  consequently  shall  be  no  more  regarded  by  the 
Court  above  than  if  they  had  been  wholly  omitted.  FtTier, 
856.  The  fact  is  that  oral  testimony  and  documents  of 
evidence  used  by  a  Judge  in  forming  a  judgment  are  not  parts 
of  the  judgment,  though  in  a  certain  sense  they  may  perhaps 
be  said  to  be  "  touching  the  same." 

The  course  to  be  adopted  in  order  to  obtain  a  return  of 
what  is  deficient  in  the  matters  returned  would  appear  to  me, 
in  view  of  the  question  as  I  have  stated,  to  be  somewhat 
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analogous  to  that  which  is  pursued  in  cases  of  writs  of  error, 
viz,,  to  allege  diminiUion  of  the  body  of  the  record  or  of  ite 
ovibranchee.  See  2  TidcC^  Practice,  1167.  I  say  this,  of 
course,  on  the  assumption  made  at  the  argument,  but  which  I 
am  by  no  means  prepared  to  make,  that  the  evidence  can  be 
regarded  as  covered  by  the  words,  "Plaint  and  all  things 
touching  the  same.*'  It  is  our  familiar  practice  in  cases  of 
hcJ)ea8  corpus  cum  causa  where  the  return  does  not  include 
the  deposition  to  issue  a  writ  of  ceHiorari  to  the  Justice  of 
the  Peace  to  bring  these  up ;  and  I  cannot  apprehend  any 
difficulty  about  pui*suing  the  same  course  in  order  to  obtain  a 
return  from  the  Chief  Commissioner  of  what  is  desired  by 
this  applicant,  if  he  satisfies  the  Court  that  this  return  is 
necessary  to  euable  it  to  do  complete  justice  to  the  matter 
before  it.  When  such  a  writ  shall  have  issued  and  been 
directed  to  this  public  officer,  distiriolly  informing  him  of 
what  is  so  required,  I  cannot  bring  myself  to  believe  that  he 
will  hesitate  promptly  to  obey  the  Queen's  commands  to  send 
that  the  requisition  of  which  is  so  notified  to  Her  Supi^me 
Court  of  this  Province. 

I  am  of  opinion  that  the  writ  of  attachment  ought  not  to 
issue  against  the  Chief  Commissioner  of  Mines. 
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AcnoM  for  not  ftccoanting  in  Ibc  •um  of  £800,*and  kIm  for  non-payiiMal  of  a  promliBorj  noto 
for  £100.  Defendant  ploaded  fraud  and  mivropresentatton,  and  that  tha  vomoI,  tba  subjact  of 
the  contract,  had  ni>t  baen  complatad  by  plaintiff  acoordin;^  to  tba  terma  of  the  aBreetnanl 
betwaon  them,  but  wai  unMaworthjr,  and  alto  a  aat-off  for  axpenMt  inaorrad  in  consaquenoa 
thareoL 

It  ap|)aared  that  plaintiff,  belnflf  angagad  in  building  a  ▼mmI,  in  July,  1864,  trana^ 
lerrod  bar  whtla  on  tba  stoclct  to  dafandaiit  by  bill  of  tale,  and  at  the  aama  time  gave  him  a 
leaae  of  the  building  yard.  The  veeiei  wai  completed  by  defendant^  and  in  July,  1805,  a-ei 
delivered  to  him,  and  he  eigned  an  agraeaent  to  pey  for  her.  Hiere  wee  no  warranty  required 
or  given,  and  no  proof  of  any  fruud  or  miarepreeentation  on  the  part  of  plaintifl. 

/7eM,  that  as  the  defendant  had  had  the  fulleat  opportunity  of  luapectlng  the  vcesel  while 
In  prograae  of  completion,  and  of  exerdeing  hie  own  Judgment  upon  bar,  the  maxim  eaoeol 
ampfor  appUdd,  end  he  wee  excluded  from  giving  evidence  aa  to  hor  being  uneeaworthy. 

Alao,  that  it  waa  not  open  to  the  defendant  to  impeach  the  note  unleaa  there  waa  a  total 
fidlore  of  conaideration,  hia  proper  Inemedy  for  any  partial  failure  being  by  oroea  action. 

Alea,  that  evidence  under  the  plea  of  eet-off  waa  properly  excluded* 

DoDD,  J.,  now,  (January  6th,  1870,)  delivered  the  judgment 
of  the  Court : — 

The  first  count  in  the  declaration  in  this  cause  complains 
of  the  defendant  for  not  accounting  with  the  plaintiff  in  the 
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sum  of  £800  for  tbe  hull  and  spi^ra  complete  of  the  brigantine 
"  Eliza"  which  the  defendant  accepted  and  took  delivery  from 
the  plaintiff,  bat  did  not  pay  him  the  sum  of  £800.  The 
secopd  count  is  on  a  promissory  note  dated  24th  of  October , 
1865,  made  by  defendant  to  plaintiff  for  £100  and  interest, 
payable  the  liit  of  Jvly  then  following.  The  declaration  con- 
tains also  the  ordinary  common  counts  in  asaumpsit  The 
defendant  pleaded  several  pleas,  but  the  fourth  and  seventh, 
(the  pleas  of  set-off,)  are  the  only  ones  necessary  to  refer  to 
for  the  adjudication  of  the  cause.  The  fourth  plea  says  that 
the  promissory  note  mentioned  in  the  declaration  was  given 
on  account  of  the  brigantine  **  Eliza  ;"  that  the  hull  and  spars 
of  the  said  vessel  were  not  complete  when  delivei*ed  to  defend- 
ant :  that  the  said  vessel  was  unseaworthy  and  unfit  for  the 
service  for  which  she  was  intended,  of  which  the  defendant 
was  entirely  ignorant ;  that  the  plaindff  fraudulently  concealed 
from  defendant  the  true  character  of  the  vessel  and  allowed 
and  induced  him  to  believe  the  said  vessel  to  be  seaworthy  in 
accordance  with  the  said  agreement  in  respect  thereof,  but 
which  she  was  not  The  seventh  plea  charges  the  plaintiff  for 
costs  and  expenses  incurred  in  and  about  diveri^  suits  in 
defending  the  same  arising  from  the  unseaworthiness  of  the 
said  vessel,  and  the  caulking  thereof,  and  defended  and  con- 
tested by  the  defendant  at  the  request  of  plaintiff,  and  for 
caulking  and  repairing  the  said  vessel  for  the  purpose  of  making 
her  seaworthy.  In  his  particular  for  these  serviccis  for  the 
first  he  charges  £60,  and  for  the  second  £125. 

The  case  would  depend  upon  whether  the  defendant  should 
have  been  allowed  to  give  evidence  at  the  trial  to  sustain  these 
two  charges.  Under  the  rule  granted  and  argued  this  Term 
the  sole  question  was  the  rejection  of  such  evideiice.  The 
plea  of  fraud  and  misrepresentation  entirely  fails,  there  being 
no  proof  that  the  plaintiff  was  aware  that  the  vessel  was  not 
seaworthy,  neither  was  there  proof  of  warranty  that  she  was  so. 
The  agreement  signed  by  the  defendant  was  as  follows  : — "  I 
hereby  agree  to  account  with  Howard  Btnindige,  (plaintift,) 
in  the  sum  of  £800  for  the  hull  and  spars  complete  of  the 
brigantine  *  Eliza,*  at  present  at  Pugxvash,  Dated  6tli  t/a/y, 
1865."  It  will  be  seen  that  there  is  no  warranty  in  this  agree- 
ment.   The  hull  and  spars  were  to  be  complete,  that  is  to  say, 
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finishecl,  but  how  or  in  what  manner  we  have  not  a  word  on 
the  subject  The  plaintiff,  Id  his  evidence,  says  the  vessel  was 
delivered  to  defendant  the  same  day  the  agreement  is  dated. 
She  was  then  loaded,  and  went  to  sea  the  next  morning,  the 
defendant,  obtaining  the  registry,  taking  the  title  to  her. 
Plaintiff  having  previously,  on  the  1st  of  «/ttii(,  18G4,  given  him 
a  bill  of  sale  when  the  vessel  was  on  the  stocks  and  unfinished, 
at  the  same  time  he  gave  him  a  lease  of  the  yard  in  which  she 
was  building.  The  vessel  was  rigged  and  loaded  by  defendant, 
80  that  he  must  have  had  control  of  her  for  some  time  before, 
when  the  plaintiff  says  he  delivered  her  to  him.  The  vessel 
was  caulked  by  EllicA  and  paid  for  by  defendant,  but  there  w 
not  any  positive  evidence  that  he  was  employed  to  do  the  work 
by  defendant,  but  the  presumption  is  in  favor  of  it,  as  he  was 
sued  by  Elliot,  and  makes  the  charge  of  defending  the  suit  to 
the  plaintiff,  in  which  judgment  went  against  him.  At  nearly 
the  close  of  the  plaintiff's  evidence  the  counsel  for  the  defend- 
ant attempted  to  cross-examine  him  in  respect  of  the  failure 
of  the  consideration  in  respect  of  the  vessel  not  being  what  she 
was  represented  to  be  when  leceived  by  him,  but  incomplete 
in  view  of  the  agreement,  and  that  in  consequence  a  large  sum 
of  money  was  paid  by  defendant  upon  the  arrival  of  the  vessel 
in  Boston  in  repairing  her.  The  Judge  refused  to  admit  the 
evidence,  and  that  is  the  point  now  for  our  decision. 

The  defendant  was  examined  on  the  defence  and  his  evidence 
does  not  in  the  least  vary  that  of  the  plaintiff  respecting  the 
sale  and  purcha^je  of  the  v&ssel,  in  fact,  he  is  silent  on  the 
subject  as  to  the  terras  upon  which  he  did  purchase,  and  made 
no  charge  of  fraud  or  misrepresentation  upon  the  part  of  the 
plaintiff  in  support  of  his  fourth  plea.  In  the  first  place,  the 
agreement  for  the  purchase  of  the  vessel  only  binds  the  plain- 
tiff to  deliver  the  hull  and  spars  complete,  no  warranty,  as  I 
have  already  said,  and  no  fraud  or  misrepresentation  as  respects 
the  sale  and  condition  of  the  vessel,  and  therefore  unto  such  a 
case  under  the  agreement,  with  the  opportunity  the  defendant 
had  of  inspecting  the  work  in  its  progress,  that  would  not 
apply.  The  principles  that  control  and  govern  cases  of  this 
kind  are  familiar  to  the  Court,  and  were  much  examined  in 
the  case  of  Fraser  &  Paint  v.  Salter  Jk  Twining,  in  this  Court 
a  year  or  two  ago«  where  the  goods  are  in  esse  and  may  be 
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inspected  by  the  buyer  and  there  is  no  fraud  in  the  sett]  in  c^, 
the  maxim  "  caveat  emptor "  applies,  even  though  the  defect 
which  exists  in  them  is  latent  and  not  discoverable  on  examin- 
ation, at  least  when  the  seller  is  neither  the  giver  nor  the 
manufacturer.  Parkinson  v.  Lee,  2  East,  314.  The  commen- 
tary on  this  case  in  Jones  v.  Just,  L.  R,  3  Q.  B.«  197,  is  that 
the  buyer  has  the  opportunity  of  exercising  his  judgment  upon 
the  matter,  and  if  the  result  of  the  inspection  be  unsatisfactory, 
or  if  he  distrusts  his  own  judgment,  he  may,  if  he  chooses, 
require  a  warranty.  In  such  a  case  it  is  not  an  implied  term 
of  a  contract  of  sale  that  the  goods  are  of  a  particular  quality 
or  are  merchantable. 

The  plaintiff  in  this  case  was  the  builder,  and  the  law  from 
Eaaty  if  the  defects  were  in  the  hull  and  latent,  would  be  in 
favor  of  the  defendant ;  but  he,  (the  defendant,)  from  some 
time  in  1864,  to  a  large  extent,  had  the  control  of  thd  vessel 
during  the  time  and  until  she  was  finished.    She  was  in  his 
own  yard,  and  he  employed  the  caulker  and  paid  him,  and, 
therefore,  to  a  large  extent,  may  be  viewed  as  one  of  the  builders 
himself;   certainly  he  had  ample   opportunity  to  examine 
and  inspect  the  caulking  during  its  progress,  if  so  disposed,  and 
this  consequently  brings  him  within  the  meixim  caveat  emj>tor. 
Where  a  manufacturerundertakes  to  supply  goodsmanufactured 
by  himself,  but  which  the  vendor  has  not  had  the  opportunity  of 
inspecting,  it  is  an  implied  term  of  the  contract  that  he  shall  sup- 
ply a  merchantable  article.    Laing  v.  Fidgeon,  4  Camp.,  1 69, 
And  this  doctrine  has  been  held  to  extend  to  the  sale  b}*^  a 
builder  of  an  existing  barge  which  was  afloat  but  not  completely 
rigged  and  finished.    There,  inasmuch  as  the  buyer  had  only 
seen  it  when  rigged  and  built,  and  not  during  th^  course  of 
building,  he  was  considered  as  having  relied  on  the  jadgment 
and  skill  of  the  builder  that  the  barge  was  reasonably  fit  for 
use.    Shephard  v.  Pyhua,  3  M.  &  G.,  868.     Had  the  buyer  in 
that  case  the  opportunity  that  the  defendant  had  in  this,  there 
would  have  been  no  implied  term  in  the  contract  that  tlie 
barge  was  reasonably  fit  for  use,  it  is  therefore  a  case  directly 
in  point  with  that  under  consideration,  for  here  the  defendant 
had  the  opportunity  of  inspecting  the  vessel  from  Jidy,  1864, 
during  the  course  of  building  and  loading,  to  Jidy,  1S65,  and 
5* 
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therefore  no  implied  contract  as  to  the  character  of  the  vessel 
beyond  that  the  hull  and  spars  were  to  be  complete.  If  my 
view  of  the  law  is  correct,  then  the  defendant  is  properly 
excluded  from  giving  evidence  as  to  the  vessel  not  being  sea- 
worthy, failing  in  proof  as  he  did  of  fraud  or  misrepresentation 
on  the  part  of  the  plaintiff. 

But  there  is  anoth3r  point  here  for  excluding  the  evidence  too 
clear  to  admit  of  a  doubt.  The  consideration  of  the  note  declared 
upon  was  in  part  payment  for  the  vessel,  which  the  defendant 
wished  to  impeach  upon  the  ground  that  the  plaintiff  had  not 
complied  with  the  terms  upon  which  the  vessel  was  sold.  The 
cases  are  numerous  to  shew  he  cannot  do  so, but  is  left  to  his  cross 
action.  Where  the  defendant  accepted  bills  for  goods  supplied 
on  a  contract  to  be  of  good  quality  and  moderate  prioe^  hdd. 
that  it  was  no  answer  to  an  action  on  the  bills,  that  the 
goods  turned  out  to  be  of  inferior  quality,  andf  that  the 
defendant  had  paid  the  plaintiff  much  beyond  what  they 
sold  for.  In  an  action  for  the  price  the  value  only  can  be 
recovered  ;  but  in  an  action  on  the  security  the  party  holding 
it  is  entitled  to  recover,  unless  there  is  a  total  failure  of  the 
consideration  \  1  M,  A  M.,  483.  Even  the  forcible  retaining 
of  goods  two  months  after  the  sale  is  no  defence  to  an  action 
on  a  bill  given  for  the  price  of  the  goods. 

The  cases  have  completely  established  the  distinction 
between  an  action  for  the  price  of  goods  and  the  action  on 
the  security  given  for  money.  In  the  former  the  value  only 
can  be  recovered;  in  the  latter  the  party  holding  the  bills 
given  for  the  price  of  the  goods  supplied  can  recover  on  them, 
unless  there  has  been  a.  total  failure  of  the  consideration  ;  if 
the  consideration  fails  partially,  as  by  the  inferiority  of  the 
articles  furnished,  the  buyer  must  seek  his  remedy  by  a  cross- 
action.  Addison  on  Contrwcts,  200,  who  cites  Morgan  v. 
Richardson,  1  Camp.,  40,  and  Tye  v.  Owynne,  2  Camp.,  848. 

We  are  therefore  of  opinion  that  the  Judge  properly 
rejected  the  evidence  at  the  trial,  and  that  the  rule  for  a  new 
trial  must  be  discharged  with  costs. 
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k  PMMiMOWYtiote  HTM  dttlj  ttemped,  Irat  tke  miktr  bid,  by  way  of  ouoelllair  tbt  ftaapi^ 
lUap^  mrlttoi  bis  inttiftls  upon  Mob  staap)  wtUtont  Addim^  tbo  datei. 
A«ld  a  loiftolrat  cMMelUtioii. 

Young,  C,  J.,  now,  (January  eth,  1870,)  delivered  the 
jadgment  of  the  Court  :— 

This  is  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note  for  $600,  made  in  April,  1868,  and  payable  at 
three  months  after  date,  to  which  the  defendant  pleaded  that 
he  did  not  make,  and  that  the  payee  did  not  indorse  the  note. 
The  making  and  the  indorsement  having  been  proved,  the 
defendant's  counsel  then  objected  that  the  stamps  upon  the 
note  had  not  been  duly  cancelled,  as  required'  by  the  Dominion 
Act  of  1867,  chapter  9,  and  the  point  has  been  argued  befqre 
us  during  the  present  Term.  The  stamps  are  nine  in  number, 
amounting  to  18  cents,  and  are  each  marked  with  the  initials 
of  the  defendant's  name,  *'  D.  MeL*'  but  without  date,  and  the 
question  is  whether  this  is  enough. 

This  is  the  first  time  we  have  been  called  on  to  examine 
the  Stamp  Act,  and  we  found  its  construction  a  matter  of  some 
difficulty.  To  prevent  a  stamp  once  affixed  to  an  instrument 
from  being  thereafter  used,  the  maker  of  a  note  or  drawer  of 
a  bill  in  Canada  must  take  care  that  upon  the  stamp  his  sig- 
nature or  part  of  the  signature,  or  his  initials,  on  some  integral 
or  material  part  of  the  instrument  shall  be  written,  so  as  (as 
far  as  may  be  practicable)  to  identify  each  stanxp  with  the 
instrument  to  which  it  is  attached,  or  the  person  affi:Xing  such 
stamp  shall,  at  the  time  of  affixing  the  same,  write  or  stamp 
thereon  the  date  at  which  it  is  affixed,  and  if  Jio  integral  or 
material  past  of  the  instrument,  nor  any  part  of  the  signature 
of  the  maker  or  drawer  be  written  thereon,  nor  any  date  be  so 
stamped  or  written  thereon*  or  if  the  date  do  not  agree  with 
that  of  the  instrument,  such  stamp  shall  be  of  no  avail,  and 
such  instrument  shall  be  invalid  and  of  no  effect  in  law  or  in 
equity. 

It  will  be  perceived  that  these  enactments,  which  are  to  be 
found  in  the  4th  and  11th  sections,  are  of  the  most  stringent 
character^  and  they  affect  the  validity  of  every  promisaoiy 
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Bote  and  bill  of  exchange  for  825  or  up^rards  made  or  drawn 
in  this  Province  since  the  passing  of  the  act  on  the  2l8t  of 
Decemher.lSQT .  See  the  case  of  Pooley  v.  Brown,  11  C.B.,N.S., 
566.  Innocent  holders  under  the  circumstances  in  the  12th 
section  may  protect  themselves,  however,  by  paying  a  double 
duty,  that  is,  by  affixing  stamps  of  the  value  of  36  cents  in 
place  of  18,  as  in  this  case,  the  latter  being  about  one-third  of 
the  English  rate. 

It  was  thought  upon  the  argument  that  there  was  an 
omission  or  an  inconsistency  between  the  second  'and  fourth 
clauses  of  the  4th  section  and  the  reference  to  the  initials  of 
the  name  in  the  11th  section,  but  on  a  more  attentive  con- 
sideration the  inconsistency  disappears,  and  comparing  these 
sections  with  those  in  the  English  acts,  printed  in  the  appendix 
to  Byles  (ni  Bilh,  pages  501,  505,  506  and  519,  the  true  con- 
struction appears  to  us  to  be  that  the  maker  or  indorser  must 
write  his  signature,  or  part  of  his  signature,  or  hLs  initials,  (as 
a  part  of  such  signature,)  on  the  adhesive  stamp,  or  write  or 
stamp  thereon  the  date.  There  is  no  difficulty  in  doing  this 
where  but  one  stamp  is  used,  and  the  obligation  of  doing  it, 
which  is  very  little  known  in  our  Province,  is  understood. 
But  there  is  a  difficulty,  where,  as  in  this  case,  there  are  nine 
stamps,  and  the  actual  signature  cannot  extend  to  all.  To 
require  a  date  upon  each,  unless  in  the  banks,  in  some  if  not 
in  all  of  which  the  date  is  stamped,  would  be  an  immense  labor 
and  practically  could  never  be  enforced.  The  only  solution, 
therefore,  as  we  think,  though  we  adopt  it  with  some  hesitation, 
is  that  the  initials  of  the  maker  or  drawer  upon  each  stamp, 
written  by  himself,  shall  be  taken  as  part  of  the  signature, 
and  holding  this,  we  think  the  cancellation  of  the  stamp  in 
this  case  sufficient.  It  will  be  safer,  however,  to  write  or 
stamp  the  date  of  its  use  upon  the  stamp  itself.  It  was  further 
urged  by  the  plaintifTs  counsel  that  the  objection  should  have 
been  pleaded,  but  having  decided  the  main  question  in  his 
favor,  it  was  unnecessary  to  determine  this  point,  and  we  dis- 
charge the  rule  and  give  judgment  for  the  plaintiff  with  costs. 


JANUARY,    1870.  69 


LATE  V.  McLEAN  et  al. 

OftiBS  ftUl  growing  and  not  yet  cut  do«8  noi  oome  under  the  deKripttoo  of  foods  ind 
c3wtteU,  and  cannot  be  tdzed  and  told  under  eaceeution. 

Young,  C.  J.,  now,  (January  6th,  1870,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  a  demurrer  to  the  fourth  plea  in  an  action  of  trespass, 
justifying  the  entry  on  plaintiff's  lands  and  mowing  the  grass 
thereon  growing,  under  a'  Magistrate's  execution  against  the 
plaintiff  and  a  sale  of  the  grass  thereunder.  The  plea  avers 
that  the  judgment  was  recovered  20th  September,  1866,  and 
the  execution  sued  out  20th  JvXy,  1868,  without  alleging  an 
affidavit  therefor,  as  required  by  Revised  Slatutea,  chapter  128, 
section  26.  The  execution  is  not  even  said  to  have  b<5en  "  duly  " 
sued  out,  which  might  perhaps  have  sufficed,  and  we  think, 
therefore,  that  this  objection  must  prevail.  But  as  we  were 
told  at  the  argument  that  it  might  be  cured  by  amendment  on 
the  usual  terms,  our  judgment  was  required  on  the  second  and 
more  material  objection  in  the  levy  of  the  execution  on  grass 
before  it  was  cut.  Numerous  cases  were  cited  and  the  doctrine 
of  emblements  largely  gone  into,  which  we  do  not  think  it  at 
all  necessary  to  follow.  Whatever  goes  to  the  executor  and 
not  to  the  heir  may  be  taken  under  e^  fieri  facias.  At  common 
law  fructvs  indvstrialea,  as  they  are  called,  that  is,  the  fruits 
of  industry,  such  as  growing  corn  and  grain  of  all  kinds, 
everything,  in  the  quaint  language  of  the  law,  *'  of  an  artificial 
and  annual  profit  that  is  produced  by  labor,"  as  hemp,  flax, 
clover,  potatoes,  &c.,  while  growing  or  garnered,  go  to  the 
executor,  and  therefore  may  be  taken  in  execution.  But  a  crop 
of  natural  grass,  growing  at  the  time  of  the  death  of  a  tenant  for 
life,  or  in  fee,  though  it  may  be  fit  to  cut  for  hay,  does  not 
belong  to  the  executor,  but  goes  to  the  remainder  man, 
1  Chittjfs  Oeneral  Practice,  91 ;  WiUiame  on  ExecviotB,  681 ; 
Tidd,  1001 ;  Archbold,  12th  Ed.,  656.  In  England  clover, 
rye,  grass,  or  artificial  grass  growing  under  com,  cannot  be 
seized,  but  this  is  by  statute.  In  the  leading  case  of  Evana^r, 
Roberts,  5  B.  &  C,  829,  Bailey,  J.,  said :  «<  Growing  grass  is 
the  natural  and  permanent  product  of  the  land,  renewed  from 
time  to  time  without  cultivation,  and  does  not  come  within 
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the  deseription  of  goods  and  chattels.  It  canoot  be  seiaed  as 
Bueh  under  a  fifa^  for  it  goes  to  the  heir  and  npt  to  the  executor.'' 
So  also  in  Broum  an  ihe  Statute  of  Frauds,  section  250. 

It  is  perfectly  clear  upon  these  authorities  that  the  second 
objection  to  this  pica  must  also  prevail,  but  the  question  having 
oome  before  us  for  the  first  time,  We  recommend  it  to  the 
attention  of  the  Legislature.  They  will  probably  be  surprised 
to  learn  that  growing  crops  of  any  kind  could  be  lawfully 
seised  and  sold  vmdet  a  Magistrate's  execution,  and  it  will  be 
for  them  to  consider  whether  the  law  as  it  is  now  declared 
ought  not  to  be  amended. 
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fx  m  Mtaon  for  monej  had  and  raodvitd,  tt*  (MaBdant  pltMlad,  bgr  wtj  of  ni-off;  ■ 
BoU  glvtn  bgr  pl^BtUr  to  diteodMik  From  thm  fldmet  hwmvppnmAthUL^hm 
tnmmiKtlnm  htlLmtn  th»|wrtlwoni€>  wMoh  the  pwamt  oaaia  of  action  arow  ww  Jatwed  to 
Mtooii  tha oadlton of  pteintiff,  and  that  idaintlff and datoodant  wars  inpariddieto. 

Haldp  thai  aoflfa  bailiff  tha  oaaa,  tha  plaiallff  Acmld  not  be  aldad  bj  tb*  Obut  to 
btoooBtmct,  aad  tha  vanUot  ftjr  htan  moat  ba  aatarfde. 

DoDD,  J.»  now,  (January  6th,  1870,)  delivered  the  judg- 
ment of  the  Court  r^ — 

This  is  an  action  for  nioney  had  and  received.  The 
declaration  also  contains  the  money  counts,  and  the  account 
stated  and  settled.  The  defendant  pleaded  several  pleas. 
1st,  never  indebted ;  2nd,  that  the  plaintiff  being  indebted  to 
him  on  a  promissory  note  in  the  sum  of  ^700,  he  (defendant) 
credited  in  said  note  the  amount  of  plaintiff's  claim  before 
the  commencement  of  the  suit ;  3rd,  set  off  of  a  promissory 
note  mad^  by  plaintiff  and  payable  to  defendant  or  his  order 
for  9700.  and  interest.  To  the  second  and  third  pleas  the 
plaintiff,  for  an  equitable  replication,  says  the  said  promissory 
note  was  given  by  plaintiff  to  defendant  in  trust. 

The  issues  raised  by  the  equitable  replication,  it  becomes 
unnecessary  to  refer  to,  as  the  evidence  at  the  trial  entirely 
failed  to  establish  them.  This  case  mainly  rests  upon  the 
testimony  of  the  plaintiff,  the  defendant  admitting  he  had 
received  9306.25,  the  proceeds  of  plaintiff's  goods  after  paying 
's  wife  $20  thereout,  defendant  claiming  the  goods 
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under  a  bill  of  sale,  not  given  in  evidence.  There  was  not 
any  evidence  for  the  defence,  notwithstanding  the  defendant 
was  in  Court  during  the  trial,  but  not  called.  I  may  there* 
fore  fairly  presume  the  evidence  of  the  plaintiff  could  not  be 
contradicted  by  the  defendant,  and,  if  under  these  circum- 
Btances,  he  has  legally  shown  himself  to  be  entitled  to  this 
verdict,  it  cannot  be  disturbed. 

At  the  argument  of  the  cause  during  the  present  term,  it 
was  contended  on  the  part  of  the  defendant  that  the  bill  of 
sale  and  promissory  note  had  been  given  as  a  cover  to  defend 
the  plaintiff's  creditors,  and  I  think  it  was  admitted  that  if 
he  was  in  pari  delicto  with  the  defendant,  then  the  verdict 
could  not  be  retained.  His  Lordship  the  Chief  Justice  told 
the  jury  that  the  plaintiff  had  given  and  the  defendant 
accepted  the  promissory  note  for  a  fictitious  debt,  with  the 
view  either  of  retaining  a  dividend  or  covering  the  whole 
property  as  against  the  creditors.  He  said  there  was  a  mutual 
fraud,  and  the  que^ition  was  whether  the  two  parties  were  to 
be  considered  in  pari  delicto  or  if  the  plaintiff  could  bring 
himself  within  any  of  the  exceptions  in  the  books.  The 
jury  found  for  the  plaintiff. 

I/et  us  now  turn  to  the  evidence  and  ascertain  if  the  jury 
were  correct  in  their  finding.  The  plaintiff  says  he  never 
was  in  any  sense  indebted  to  defendant ;  that  he  made  the 
note  for  $700  after  the  bill  of  sale;  that  it  was  made  at 
defendant's  request,  and  as  he,  plaintiff,  supposed,  to  secure 
himself  against  plaintiff's  creditors,  he  was  to  appear  as  one 
of  the  creditors,  and  would  have  been  liable,  having  the  bill 
of  sale  of  the  property,  unless  that  note  had  been  given  to 
show  a  debt  existing  as  the  consideration  of  the  bill  of  sale. 
The  note  was  written  by  the  plaintiff.  It  is  not  necessary  to 
make  further  extracts  from  the  plaintiffs  evidence,  as  there  is 
not  anything  in  it  to  vary  or  alter  those  that  I  have  made. 
The  whole,  in  fact,  coming  from  his  own  mouth,  proves  a  pre- 
concerted intention  jointly  with  the  defendant  to  conimit  a 
fraud  upon  his  creditors.  Fraud  was  the  inception  of  the 
contract,  and  the  plaintiff  subsequently  paying  his  creditor^ 
does  not  change  or  vary  it,  but  the  fraud  contii»ues  attached 
to  it.  Public  policy,  which  is  the  foundation  of  the  law, 
excludes  the  plaintiff  from  obtaining  the  aid  of  the  Court  to 
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enforce  a  contract  wrongfully  entered  into.    There  are  a  class 
of  cases  where  fraud  is  on  one  side  only,  there  where  money 
is  paid  under  those  circumstances  it  may  be  recovered  back ; 
but  there  is  no  case  that  I  can  find  in  the  books,  and  1  have 
been  very  diligent  in   my   search,   where  the  plaintiff  and 
defendant  are  in  paH  delicto,  that  the  law  will  sustain  an 
action  like  the  present.     Money  extorted  by  duress  of  goods, 
detainer  of  deeds,  or,  in  the  words  of  Lord  Mansfield,  by  any 
undue  advantage  taken  of  the  patty's  situation,  contrary  to 
law  made  for  the  protection  of  persons  under  those  circum- 
stances, can  be  recovered  back  in  an  action  for  money  had  and 
received ;  Moses  v.  McFarlane,  2  Burr.,  1007.    But  no  con- 
tract can  arise  out  of  a  fraud,  and  an  action  brought  upon  a 
supposed  contract  which  is  shewn  to  have  arisen  in  fraud, 
may  be  resisted  ;  Parkerson,  J.,  in  Camphell  v.  Flemming, 
1  A.  &  E.,  42.     The  same  opinion  is  expressed  by  Holroyd,  J., 
in  Batson  v.  Donoven,  4  B.  &  Aid.,  34,  and  by  Lord  Mansfield^ 
in  Gibbon  y,  Paynton,  Burr,  2300.    The  law  implies  a  promise 
to  refund  money  had  and  secured  under  an  illegal  contract, 
where  the  plaintiff,  seeking  to  recover  such  monies,  does  not 
stand  in  pari  delicto  with  the  defendant,  from  whom  it  is 
sought  to  be  recovered.    Addison  on  Contracts,  236.     When 
a  contract  or  deed  is  made  for  an  illegal  purpose,  a  defend- 
ant against  whom  it  is  sought  to  be  enforced,  may  show  the 
turpitude  of  both  himself  and  the  plaintiff,  and  a  Court  of 
Justice  will  decline  its  aid  to  enforce  a  contract  thus  wrong- 
fully entered  into.    An  unlawful  contract,  it  has  been  said, 
can  convey  no  rights  in  any  court  to  either  party,  and  will 
not  be  enforced  at  law  or  in  Equity  in  favor  of  one  against  the 
other  of  two  persons  equally  culpable.    No  Court  will  lend 
its  aid  to  a  man  who  founds  his  cause  of  action  upon  an 
immoral  or  an  illegal  act,  if  from  the  plaintiff's  own  stating 
or  otherwise  the  cause  of  action  appears  to  arise  ex  turpi 
causa  or  the  transgression  of  ja  positive  law,  if  in  the  country. 
BroovfCs  Legal  Maxims,  710.. 

Having,  as  I  conceive,  clearly  shown  from  the  evidence  of 
the  plaintiff,  that  the  fraud  was  mutual  in  the  case  between 
him  and  the  defendant,  and  the  cases  I  have  referred  to,  show- 
ing that  under  such  circumstances  he  cannot  claim  the  aid  of 
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the  Court  to  enforce  his  contract,  therefore  a  rule  for  a  new 
trial  must  be  made  absolute  with  costs. 

I  have  omitted  to  refer  to  a  point  taken  at  the  argument 
by  the  counsel  for  the  plaintiflP,  that  the  defendant  was 
excluded  from  shewing  fraud  in  the  transaction  by  not  plead- 
ing it.  But  in  an  action  like  the  present,  fraud  may  be 
prdved  under  our  law  without  plea,  in  answer  to  any  matter 
not  upon  the  record  ;  therefore  the  objection  fails. 
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Thb  provlBlom  of  the  Pntetiee  Act  which  enftble  proceedinfo  to  be  taken  in  the  SuprcoM 
Court  tgaiort  a  defeadant  abroad  after  aenrloe  do  not  extend  to  lolte  affatnet  oorporationa. 

WiLKiNS,  J.,  now,  (January  6th,  1870.)  delivered  the  judg- 
ment of  the  Court : — 

On  the  I7th  September,  1868,  the  writ  in  this  case  issued 
out  of  the  Supreme  Court  at  Holifax,  addressed  to  the  Syd/My 
A  Louisburg  Railway  Company.  It  alleges  a  contract  made, 
after  the  said  company  became  incorporated,  for  the  purpose 
of  building  a  railroad  from  Sydney  to  Louiaburg,  with  the 
plaintiff.  The  writ  also  contains  the  common  counts.  It  is 
directed  to  be  served  within  three  calendar  months,  and  is 
indorsed  "  for  service  out  of  the  jurisdiction  of  the  Court" 
It  appears  to  have  been  served  at  Boston,  U.  S.,  on  the  7th 
October^  1868,  on  James  W.  Emsry,  as  the  President  of  the 
said  Company,  by  delivering  to  him  a  copy  of  the  writ  and 
exhibiting  to  him  the  original. 

On  the  7th  May,  1869,  Mr.  William  A.  Henry,  in  an 
affidavit  made  for  the  purpose  of  changing  the  position  of  this 
cause  on  the  docket,  states  that  he  had  been  retained  by 
defendants,  as  their  counsel  and  attoniey,  to  defend  the  cause, 
his  affidavit  distinctly  referring  to  the  writ  and  its  alleged 
service  at  New  York  On  the  7th  of  October,  1868,  as  appearing 
by  the  affidavit  of  service.  The  place  of  service  so  stated  by 
Mr.  Henry  is  obviously  a  mistake  for  Boston.  Oliver  0. 
Morton^  of  New  York,  in  his  affidavit  made  at  Halifaa  on  the 
ISth  May,  1860,  states  that  he  is  one  of  the  defendants ;  that 
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hfl  in  acquainted  with  Emerj/,  ftboTe-named,  and  tliat  at  the 
time  of  the  alle^^  service  of  the  writ  on  him  be  vna  not 
President  of  the  Company,  nor  s  Director  or  other  office-bearer 
thereof.  On  the  SOtb  April,  1868,  the  plaintiff,  by  his  affidavit 
on  file,awore  to  the  indebtedness  of  the  defendants  in  $10243.81, 
stating  the  grounds  thereof,  alle^ng  also  the  incorporation  of 
the  Company  and  the  purpose  thereof  as  stated  in  the  writ, 
and  their  contract  as  therein  alleged  ;  also,  that;  the  defend- 
ants aie  a  body  incorporated  by  an  act  of  the  Le)^lature  of 
Ifova  Scotia ;  that  Emery  is  President  of  the  nud  Company, 
which  has  no  authorized  agent  resident  in  this  Province ;  also 
that  at  the  time  of  the  contract  the  deponent  was  resident  in 
Nova  Scotia.  It  appears  by  the  affidavit  of  Joseph  N.  Ritchie 
that  on  the  S5th  of  ifay,  1869,  no  appearance  or  pleas  had 
been  put  in  by  the  defendant. 

On  the  10th  of  May,  1869,  Joseph  If.  Ritdiie  states  in  bis 
affidavit  that  after  service  of  the  writ  in  this  cause  he  received 
a  letter  from  Jamee  W.  Emery,  the  President  of  the  Sydney 
£  Loui^urg  Railway  Company,  the  defendants,  informing 
him  that  he  had  applied  to  Mr.  Henry  to  defend  this  suit ;  that 
when  this  cause,  being  on  the  docket  of  causes  for  trial,  was 
called  on  the  first  day  of  the  Spring  Sittings  at  Haiifaa  of 
that  year,  some  person,  who  he  believed  to  be  Mr.  Daly,  the 
partner  of  Mt.  Henry,  on  the  part  of  the  defendant,  answered 
that  it  would  be  for  trial ;  that  Mr.  Henry  promised  from  time 
to  time  to  appear  and  plead,  but  had  not  done  so. 

On  the  20th  JiUy,  1869,  Mr.  Norman  Ritchie  and  the 
plaintiff  made  an  affidavit  in  this  cause  in  which  the  plaintiR 
stated  that  Emery  was  elected   and  was  President  of  the 
Company  when  the  writ  issued,  and  that  the  signature  sub- 
scribed to  a  ceriuin  letter  annexed  to  his  affidavit  was  the  true 
signature  of  the  said  Emery,  while  the  body  of  the  letter  was 
entirely  in  his  the  said  Emery's  handwriting.     Rildiie  stated 
it-,  iu.  i-ttef  80  annexed  had  been  received  by  the  firm  of 
L  Ritchie,  by  mail,  on  or  about  the  9th  of  December, 
letter  of  that  date  addressed  to  the  last-mcntiunod 
ligned  by  Emery,  states  that  he  had  written  to 
try  (t  Daly  to  enter  an  appearance  in  the  suit  of 
iinst  the  Syd-ney  &  Zouisbur^  Railroad,  but  no 
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answer  had  been  received  fi-om  them.  It  further  states  that 
the  writer  intended  to  defend  the  action.  It  concludes  by 
desiring  to  be  informed  whether  Mr.  Henry  had  attended  to 
the  action,  and  how  the  matter  then  stood.  This  letter  is 
subscribed  Jame%  W.  Emery,  President  S.  A  L.  JR.  i{.  Here 
it  may  be  observed  that  it  is  in  direct  contradiction  to  the 
above-noticed  affidavit  of  Morton.  This  company  was  incor- 
porated by  an  act  of  the  Legislature,  (chapter  50,)  passed  in 
the  year  18C5.  The  act  provides  for  the  appointment  by  the 
Company  of  a  recognized  Agent  or  Manager  resident  in  this 
Province,  and  that  in  default  of  such  appointment,  or  in  case 
of  the  absence  or  death  of  such,  if  appointed,  process  may  be 
served  on  any  officer  of  the  Company,  or  for  want  of  such 
officer,  may  be  posted  on  some  principal  building  of  the 
Company.  In  this  state  of  law  and  facts,  Mr.  Ritchie,  on 
behalf  of  the  plaintiff,  has  moved  the  Court  for  leave  to  proceed 
in  the  cause  under  the  provision  of  section  I  of  part  the  second 
of  chapter  134  of  the  Sevised  Statutes.  Having  been  heard 
in  support  of  his  application,  it  was  opposed  by  Mr.  Heni^y^ 
who  read  and  relied  on  two  affidavits,  viz.,  that  made  by 
Henry  Day,  at  New  York,  on  the  30th  of  Koveniher,  18C9,  and 
that  of  the  above-named  James  F.  Emery,  made  at  Boston, 
on  the  10th  of  December,  1869.  As  this  defendant  Company 
was  incoiporated  by  the  Legislature,  and  as  the  incorporating 
act  made  certain  peraons  therein  named,  and  among  others 
this  plaintiff  and  the  said  James  W.  Emery,  and  such  others 
as  should  become  shareholders,  a  body  politic,  **  by  the  name 
of  the  Sydney  Jb  Louisburg  Railway  Company**  (by  which 
name  the  defendants  are  sued,)  for  the  purpose  specified  in  the 
act,  and  as  the  act  specifies  no  conditions  to  be  performed  by 
the  pei*sons  so  incorpomted  as  precedent  to  their  incorporation, 
we  must  consider  the  said  Company  as  properly  made  defend- 
ants in  this  cause.  We  therefore,  having  regard  to  the  sole 
question  now  before  us,  viz.,  whether  the  defendant  Company 
is  a  subject  of  the  provisions  of  the  section  of  our  Practice  Act 
last  referred  to,  and  whether,  if  it  is  a  subject  thereof,  it  is 
duly  before  the  Court,  so  as  to  warrant  our  authorizing  the 
proceedings  applied  for,  dismiss  from  our  consideration  every- 
thing set  forth  in  the  two  last-mentioned  affidavits  which  is  to 
the  effect  that  if  the  defendant  was  regularly  before  the  Court 
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it  would  not  be  liable  for  the  contract  alleged  in  the  plaintiff's 
writ. 

Separating  from  them  the  matter  thus  referred  to,  which 
could  only  be  important  as  matter  of  defence,  the  only  matters 
affecting  the  question  before  us  which  they  contain  are  as 
follows  : — Day  states  that  the  functions  of  the  President  of  the 
Sydney  <t  LoaiahiLvg  Railway  Company  ceased  before  the 
service  of  the  process  herein  on  /.  W.  Emery.  Emery,  in  his 
affidavit,  admits  that  he  was  chosen  President,  though,  after  a 
meeting  in  October,  1865,  he  never,  to  his  recollection,  acted  as 
Fi*e8ident.  adding  that  he  certainly  had  no  authority  to  act  for 
or  to  bind  the  Company  in  any  way,  and  never  undertook  to 
do  so.  He  attempts  to  explain  away  as  an  act  of  inadvertence 
the  manner  in  which  he  subscribed  the  above-mentioned  letter 
to  the  Messrs.  Ritchie.  In  view  of  the  facts  we  are  of  opinion 
that  there  is  satisfsctory  proof  of  this  writ  having  been  served, 
at  Boston,  on  the  7th  October,  1 868,  on  James  W.  Emery,  and 
that  he  was  at  the  time  of  such  service  President  of  the  defend- 
ant Company,  a  Company  incorporated  by  our  Legislature,  and 
then  existing  as  such.  Comparing  sections  1  and  2  of  part  the 
second  of  our  Practice  Act  with  the  two  corresponding  sections 
of  the  English  Covimon  Law  Proceedure  Act  of  1852,  not  being 
unmindful  of  the  peculiarities  which  mark  our  legislation  in 
regard  to  foreigners  incorporated  for  purely  internal  purposes 
as  respects  our  own  Province,  and  believing  that  if  the  mind 
of  our  Legislature  had  been  directed  to  the  consideration  of 
the  particular  matter,  they  would  probably  have  so  worded 
our  provisions  in  question  as  to  make  them  comprehend  the 
case  before  us,  we  yet  feel  ourselves  pressed  by  the  authority 
of  Ingate  v.  Lloyd  Austiiace,  4  C.  B.,  N.  S.,  704.  It  is  true  the 
decision  is  that  the  16th,  18th  and  19th  sections  of  the  English 
act  do  not  apply  to  the  case  of  proceedings  against  a  foreign 
company  candying  on  business  abroad,  (which  is  not  the  case 
that  we  are  dealing  with,)  but  the  principle  of  the  decision  and 
the  reasoning  of  the  Judges  who  decided  it  go  the  full  length 
of  determining  that  the  English  legislation  in  question,  intro- 
duced as  a  substitute  for  proceedings  to  outlawry  which  were 
personal,  was  not  designed  to  extend  to  cases  that  did  not 
admit  of  personal  service  strictly  on  the  defendant  or  defend- 
ants in  the  suit    It  is  quite  true  that  some  of  the  remarks 
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thrown  out  by  the  learned  Judges  of  the  Common  Fleas  during 
the  argument  have  a  different  aspect,  but  the  general  scope  of 
the  reasoning  and  the  point  of  the  observations  unmistakably 
indicate  as  the  very  ground  of  decision  that  the  Legislature 
contemplated  as  defendants  to  be  operated  on  natural  persons 
only. 

WilleSy  J.,  says  :  "  The  17th  and  18th  sections  were  intro- 
duced as  a  substitute  for  the  old  proceeding  to  outlawry  which 
could  only  be  against  natural  persons."  Williams,  J.,  says : 
'*  The  spirit  of  the  act  then  is,  that  there  must  be  personal  service 
or  something  that  is  equivalent  to  it."  Cockburrit  C.  J. :  "  Before 
we  can  give  leave  to  proceed,  we  must  be  satisfied  that  this 
jurisdiction,  which  is  a  mere  creation,  applies  to  foreign  cor- 
porations." The  words  of  that  learned  Judge,  in  his  judgment, 
shew  that  his  difficulty  was  with  regard,  not  only  to  foreign, 
but  to  all  coi^orationa  not  provided  over  by  section  16.  Tho 
learned  Chief  Justice  used  these  words  in  his  judgment  which 
are  unmistakable.  He  says  :  *'  Looking  at  what  the  law  was 
before  the  passing  of  this  act,  it  seems  to  me  perfectly  clear 
that  these  provisions  refer  only  to  individual  defendants  and 
not  to  corporations." 

I  do  not  think  it  is  competent  for  us  to  hold  in  the  face  of 
the  decision  and  the  reasoning  on  which  it  is  avowedl}''  founded, 
that  the  decision  does  not,  in  view  of  all  or  any  of  the  peculiar- 
ities of  our  legislation,  impose  on  us  an  obligation  to  construo 
the  parallel  words  of  our  act  as  the  Court  of  Common  Picas 
has  construed  the  English  statute.  In  my  view  of  the  question 
it  is  one  of  doubtful  intention,  w^hich  it  is  better  for  us  to  leave 
to  the  Legislature  to  clear  up  by  an  express  declaration  of 
what  it  intended.  The  principle  of  the  judgment  of  the  Court 
of  Exchequer  in  Forhes  v.  Smith,  10  Exch.,  717,  would  have  a 
most  impoi*tant  bearing  on  the  question  before  us  if  there  had 
been  an  appeamnce  actually  rendered  by  the  defendant  Com- 
pany. It  may  hereafter  apply,  however,  and  see  WilliQms  v. 
Stnthan,  1  B.  &  P.,  N.  R.,  301),  cited  in  Alsager  v.  Crisp, 
9  DowL,  353. 
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IR  »n  aotSon  of  •jecfement  d«fenduit  ptoxM  aa  eqaitftUa  plw  Hitiiif  out  ontaiA  deedt 
M  th«  linkB  in  his  tltla.  At  th«  trial  plaintiff  aought  to  attack  one  of  thaae  daada  on  tba 
fronnd  that  it  vaa  without  ooniideratlon  and  a  fnuid  on  third  partietk 

HeUt  that  plaintiff  should  havo  riplled,  alleging  the  fraiid,  and  not  having  lo  pleaded 
Qooid  not  adduoe  it  In  evidenoe. 

Theddfendaat  lud  been  for  aome  time  la  poweerion  of  the  property  in  foit,  and  had  made 
laige  paymenta  to  the  parties  through  whom  he  claimed,  beilde  outhoTi  In  improvementa. 

Htid,  that  having  bj*  hia  plea  plaoed  himeelf  under  the  equitoble  juiiadietion  ci  the  Oowt 
he  ihonld  be  protected  to  the  extent  of  his  actual  paymenta  and  ooUajrai 

YouNO,  C.  J.,  now,  (January  6th,  1870,)  delivered  the  judg- 
ment of  the  Court : — 

This  is  an  action  of  ejectment  in  which  the  plaintiff  claims 
under  a  Sheriff's  deed  dated  I7th  February,  1868,  founded  on 
a  judgment  of  Marsters  v.  Chappell,  registered  28th  May,  1858. 
ChappeU  had  mortgaged  the  land  to  the  late  James  Stewart 
for  £250,  24th  May,  1855,  and  he  conveyed  his  equity  of 
redemption  to  Cornelius  Turner,  5th  December^  1856.  Turner 
conveyed  the  land  to  Charles  R,  Han^isan,  the  defendant, 
15th  October,  1864.  Besides  the  ordinary  plea,  the  defendant 
put  in  a  plea  on  equitable  grounds  setting  out  the  deeds  of 
Chappdl  to  Turner  and  Turner  to  himself,  and  a  payment  by 
the  defendant  of  the  amount  due  on  the  mortgage  which  was 
then  discharged.  The  plea  further  averred  a  payment  by  the 
defendant  to  Turner  of  $309,  exceeding  the  amount  mentioned 
as  the  consideration  thereof,  and  a  further  expenditure  by  the 
defendant  of  380  in  improvements.  The  defendant  then 
claimed  the  protection  of  this  Court  for  the  sums  so  paid  by  him 
with  the  interest  thereon  and  his  costs,  and  prayed  that  the 
plaintiff  might  be  restrained  from  prosecuting  his  action,  and 
that  he  might  have  such  other  and  further  relief  as  equity  and 
good  conscience  might  require. 

The  cause  was  tried  on  these  pleadings  before  Mr.  Justice 
WiLKlNS,  in  June  last,  when  the  plaintiff  wished  to  attack  the 
deed  from  ChappeU  to  Turner,  on  the  ground  that  it  was 
without  consideration,  and  a  fraud  on  Masters,  whose  debt 
accrued  in  1855,  and  in  November,  1866,  before  the  execution 
of  the  deed,  stood  at  £86  6s.  Here  a  difficulty  arose.  Had 
there  been  no  equitable  plea  it  would  have  been  clearly  com- 
petent for  the  plaintiff  to  have  shewn  fraud  in  this  deed  under 
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the  Pradice  Ad,  section  80,  though  not  pleaded,  but  the  deed 
to  Twmer  being  upon  the  record  in  the  equitable  plea,  though 
that  plea  in  itself  was  no  legal  answer  to  the  plaintiff's  title,  the 
Judge  thought  that  the  plaintiff  ought  to  have  replied  to  that 
plea  alleging  fraud,  and  in  that  view  we  are  disposed  to  concur 
with  him.  It  is  perfectly  clear  that  the  plaintiff  was  entitledi 
and  we  think,  therefore,  that  he  was  bound,  to  reply  fraud* 
ThiH  disposes  of  the  legal  issue,  the  registry  of  the  deed  to 
TurtMr  preceding  by  a  year  and  a  half  the  judgment  of 
Marsters,  But  we  must  not  deal  with  the  legal  issue  alone. 
Here  is  an  equitable  issue  invited  by  the  defendant,  which  has 
had  the  effect  of  excluding  some  important  parts  of  plaintiff's 
evidence,  but  has  let  in  some  that  is  also  very  important  It 
appeared  on  tlie  trial  that  Turner  is  the  brothor-in-liftw,  and 
the  defendant  the  step^son  of  ChappeU ;  that  Tv^riier,  in  fact 
paid  nothing  for  the  land,  never  was  on  the  property,  and 
never  exercised  acts  of  ownership  on  it,  and  conveyed  it  to  the 
defendant  by  order  of  ChappeU. 

The  defendant,  at  the  date  of  the  jAeei  in  1864,  was  a  lad 
of  aboiit  14/  and  having  great  energy  of  character,  made  con- 
siderable sums  of  money  by  his  own  industry  and  management^ 
with  which  he  paid  off  the  mortgage  in  whole  or  in  part,-  and 
paid  further  sums  to  Turner  and  in  outlays  on  the  farm.  We 
think,  therefore,  that  he  ought  to  he  proteded  to  the  extent  of 
his  adiudpaymenta  and  outlays,  and  that  we  ought  to  exercise 
the  equitable  jurisdiction  which  the  equitable  plea  has  given 
us.  We  direct,  then,  a  reference  to  a  Master,  to  ascertain  and 
report  at  what  periods  and  out  of  whose  funds  the  SteuHirt 
mortgage  was  paid  off,  what  sums  were  actually  paid,  and 
under  what  circumstances,  by  the  defendant  to  Tv/mer,  what 
sums  the  defendant  has  laid  out  on,,  and  received  from  the  land 
since  1864,  the  amounts  due  'on  Maders  and  Com^s  judgments, 
with  interest  and  executions  thereon,  specifying  the  particulars 
and  what  the  land  in  the  judgment  of  the  Master  is  now  worth, 
the  Master  to  have  the  usual  powers,  and  either  party  to  be 
at  liberty  to  apply  to  a  Judge  on  the  report  for  a  final  order, 
the  costs  of  the  action  and  of  the  reference  to  be  determined 
by  the  final  order.  The  order  of  reference  is  to  be  su'bmitted 
to  the  Court  or  a  Judge,  and  if  not  filed  within  thirty  day^ 
the  defendant  to  have  judgment  on  his  verdict  with  costs  of 
suit  and  atigument 
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Arrm  tho  Courts  with  full  knowledfce  that  a  writ  of  certiorari  had  not  been  r»turne4» 
reoeived  afBdavits  on  tho  part  of  plaintiff  entitled  in  the  cause,  and  iprantad  a  rale  niti  thereon, 
and  defendant  appeared  by  counsel  and  resisted  the  rule  U|/on  an  affldiivit  of  defendant's,  also 
entitled  in  the  cause, 

If  eld,  that  it  was  too  late  to  raise  the  objection  that  the  caiue  was  not  properly  befMv  the 
Court,  and  that  the  Court  hxui  no  poiiier  to  adjudicate  thereon. 

DesBarres,  J.,  now,  (January  6th,  1870,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  application  for  leave  to  issue  an  execution  against 
the  defendant  on  a  conviction  made  against  him  before  J.R,Hea 
and  Simon  FiixJi,  Etsqra.,  Justices  of  the  Peace  for  the  County 
of  Kviig*8,  for  selling  intoxicating  liquors  without  license,  in 
contravention  of  chapter  19,  Revised  Statutes,  by  which  a 
penalty  of  SoO  for  the  second  offence  was  imposed  upon  the 
defendant,  and  $8.92  costs,  .on  the  2nd  Februa7*y,lSQ7.  A 
writ  of  certiorari,  addressed  to  the  said  Justices  of  the  Peace, 
was  issued  on  the  7th  of  February,  I8G7,  commanding  them 
to  send  to  the  Justices  of  the  Court  here  the  plaint  levied 
before  them  the  said  Justices  of  the  Peace  by  the  plaintiff 
against  the  defendant,  with  all  things  touching  the  same,  on 
the  fii*st  day  of  July  then  next.  That  writ,  without  any 
return  made  thereon,  was  filed  in  the  office  of  the  Prothonotary 
of  this  Court  on  the  8th  Apml,  1808,  and  on  the  19th  May, 
1868,  a  nile  nisi  to  the  effect  alx)ve  mentioned  w&s  granted 
oh  an  affidavit  of  the  plaintiff  and  also  an  affidavit  of  Edwin 
D,  King,  his  attorney,  returnable  within  the  first  four  days  of 
the  then  next  Jtdy  Term  of  this  Court.  The  case  was  argued 
before  us  during  the  present  Term,  when  the  following  objections 
were  taken  by  defendant's  counsel  against  the  rule  : — 

Ist.  That  this  cause,  for  want  of  a  return  to  the  writ  of 
ceHioi^ari,  was  not  properly  before  the  Court. 

2nd.  That  the  caixse  not  being  properly  before  the  Court, 
no  execution  can  legally  be  issued  thereon. 

Th?  same  answer  may  be  given  to  both  of  these  objections, 
and  that  is  that  the  Court  having,  with  full  knowledge  of  the 
fact  of  the  writ  of  ceHiorari  not  being  returned,  received 
affidavits  on  the  part  of  the  plaintiff  entitled  in  the  cause,  and 
granted  the  rule  thereon,  and  the  defendant  having  through 
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his  counsel  appeared  before  the  Court  and  resisted  the  rule 
upon  an  affidavit  made  by  the  defendant  and  entitled  in  this 
cause,  it  is  now  too  late  to  raise  these  objections  and  to  insist 
that  the  cause  is  not  before  the  Court,  and  that  after  all  the 
proceedings  taken  on  both  sides,  we  have  no  power  to  adjudicate 
upon  it.     Not  for  a  moment  doubting  the  power  of  the  Court 
to  deal  with  this  case  as  it  is,  I  will  now  briefly  state  the  view 
I  entertain  of  it.    The  case  of  Woodcraft  v.  Kinaston,  3  Atk., 
317,  appears  to  me  to  be  in  point  and  to  be  a  case  from  which 
we  may  learn  the  course  that  ought  to  be  pursued  in  the 
present  case.  In  thfA.  a  motion  was  made  to  quash  or  supercede 
a  writ  of  certioi*ari  which  issued  out  of  the  Court  to  remove 
a  plaint  of  replevin  in  the  Mayor's  Court  of  the  City  of  London. 
It  was  objected  that  the  writ  was  bad  because  the  tenor  of  the 
record  was  only  to  be  removed,  but  not  the  record  itself.    The 
Lord  Chancellor  having  expressed  the  opinion  that  the  cer- 
tificate was  erroneous,  said :  "  The  question  then  is  whether  I 
ought  to  quash  or  supercede  this  writ.    I  am  of  opinion  that 
I  cannot  quash  it,  but  must  supersede  it,  for  I  cannot  quash  it 
but  on  view  of  the  record  itself,  and  so  must  wait  for  a  return. 
This,"  he  says,  "  came  in  question  in  the  great  case  of  Joseph 
Sharp  and  the  Mayor,  Aldermen  and  Commonalty  of  London, 
in  the  latter  end  of  Queen  Anne's  time,  in  the  Coui*t  of  King's 
Bench.    A  mandamus  issued  to  them  by  corporate  names, 
and  before  the  return  it  was  moved  to  quash  it  because  mis- 
directed, for  that  it  ought  to  have  been  the  Mayor  and  Aldermen 
only.    This  case  was  argued  and  the  Judges  differed  in  opinion, 
but  Mr.  Justice  Eyre  took  an  objection  that  the  Court  could 
not  quash  the  writ  because  it  was  not  before  them  as  not  being 
)*etumed,  and  that  it  must  be  superceded  only.    And  the  whole 
Court  were  unanimously  of  opinion  in  this  respect,  though 
they  differed  on  other  points.     Ordered  that  the  writ  be  super- 
ceded and  a  procedendo  awarded." 

Now  I  think  that  what  was  ordered  to  be  done  in  that  case 
may  very  safely  be  done  in  this,  and  considering  the  delay 
which  has  taken  place  in  consequence  of  the  using  of  the  writ 
of  certim'ari,  professedly  with  the  view  of  removing  the  pro- 
ceedings had  before  the  Justices  of  the  Peace,  but  which, 
owing  to  causes  which  it  is  difficult  to  understand,  has  never 
been  acted  upon,  it  would  be  a  denial  of  justice  to  hold  that 
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we  bave  not  the  power,  under  the  eircamstances,  of  directing 
an  execution  to  iarae  for  the  enforcement  of  the  penalty  and 
coets  awarded  to  the  plaintiff  under  a  conviction  whidi,  up  to 
this  moment,  has  never  been  impugned.  The  case  of  lAnden  v. 
Shiels,  3  DqwL,  90,  in  which  there  was  an  application  to  quash 
a  eertiarari  and  issue  a  procedendo,  shews  that  wherever  this 
writ  has  been  sued  out  for  the  purpose  of  delay,  the  Court  will 
quash  the  writ  It  appears  that  the  ground  of  the  application 
in  that  case  was  that  the  certiorari  was  issued  for  the  purpose 
of  delaying  the  plaintiff,  and  that  it  was  therefore  an  abuse  of 
the  powers  of  the  Court  LiUledtde,  J.,  in  delivering  his  judg- 
ment, says :  **  I  take  it  that  every  person  is  entitled  to  a 
eerHarari  as  be  is  to  a  writ*  of  error,  and  the  Court  will  take 
care  that  its  powers  shall  not  be  used  for  improper  purposes." 
He  remarks  that  some  yean  ago  writs  of  error  were  more 
frequent  than  of  late  years,  and  there  was  no  doubt  that  many 
of  those  sued  out  were  in  fact  for  the  purpose  of  delay,  yet  he 
says  the  Courts  would  not  quash  or  set  them  aside,  or  permit 
execution  to  be  issued  unless  there  was  an  admvmiyn  of  the 
party f  or  something  tantamount  to  it,  thai  they  were  issued 
for  the  purpose  of  delay. 

Looking  at  the  facts  of  this  case  as  disclosed  in  the  affidavits 
before  us,  I  may  say  that  although  there  is  no  admission  that 
the  writ  was  used  for  the  purpose  of  delay,  yet  when  I  find 
that  it  remained  in  the  hands  of  the  Magistrates  to  whom  it 
was  directed  more  than  a  year  without  any  effort  being  made 
on  the  part  of  the  defendant  to  have  it  returned,  and  that  when 
sent  to  the  office  of  the  Prothonotary  to  be  filed  withotit  any 
return  upon  it,  no  application  was  ever  made  to  the  Court  to 
enforce  obedience  to  it,  I  think  there  is  great  reason  to 
presume  that  in  suing  out  the  writ  of  certiorari  in  the  present 
case  the  object  of  defendant  was  delay.  In  Stacey  w  Evans, 
IS  Price,  449,  a  certiotxLri  to  remove  a  cause  from  the  Great 
Sessions  of  the  County  of  Varmarthen  was  superceded  on 
motion  to  the  Court,  and  a  procedendo  ordered,  and  the  costs  of 
the  day  in  the  Court  of  Great  Sessions  and  the  coets  of  the 
application  ordered  to  be  paid  by  defendant 

I  am  therefore  of  opinion,  in  view  of  the  cases  to  which  I 
have  referred  and  a  consideration  of  all  the  cireumstanees  of 
this  ease,  that  the  rule  ought  to  be  made  aboolute  with  oosta. 


JANUARY.   1870.  88 

McSWEENET  v.  WALLACE  et  au 

1hnn»A]rr»  a  Bantetar,  btlng  lo  putnenhlp  with  J.  O.  T.,  tiM  firm,  m  8olidt»n  for  If n. 
keB»,  ooIlMtod  ontain  Urf  watOM  of  money,  Which,  lortMd  of  pajrlng  oir«r  to  her,  they  appro- 
lirfated  to  their  ofm  lae.  PlalBtUI  havinir  hreught  aotion  for  tiM  amouni,  the  malUr  was 
referred  to  arbitration,  and  aa  award  nude  in  her  taror,  whi<^  defendant  now  aooght  to 
haTe  aet  adUe,  nainly  on.  the  cnrand  that  the  award  wae  unjnat  and  Incorreet,  beeauae  defend- 
ant was  haM  Bable  for  the  total  amount  reoei««ed  hf  the  firm.  Instead  of,  aa  he  oontended,  only 
for  the  anioant  he  haa  Individually  mimpproprlaied.  There  were  other  dhjecthmf  taken  by 
defendant  to  the  award  off  a  tedinloal  eharaoter.  One  of  theee  wae  that  the  other  defendant 
had  not  signed  the  wlereBee.  He  had,lM>weTer,  attended  the  referenoe^  Tlie  other objeetionf 
were  snooeaefuny  met  tgr  aflldavita. 

add,  that  the  award  riioald  be  soalalned. 

Johnston,  E.  J.,  now,  (January  6th,  1870),  delivered  the 
judgment  of  the  Court : — 

This  action  was  coramenced  as  long  since  as  the  5th 
KavembeVi  1863,  for  the  recovery  of  money  charged  to  have  been 
received  by  the  defendants  for  the  use  of  the  plaintiff.  The 
particulars  claim  £275  on  the  31st  December^  1857,  with 
£80  46.  Id.  interest  to  the  date  of  the  writ,  and  £238  18s.  2d 
on  the  10th  August,  1859,  with  £59  14i8.  7d.  interest^  and  sub- 
sequent interest  at  6  per  cent. 

The  defendant,  /.  (?.  Tobiri^  made  default  and  has  since  died. 
The  defendant^  T.  J.  Wallace,  appeared  and  pleaded.  The 
substance  of  his  pleas  are  that  he  never  was  indebted, — that 
he  satisfied  and  discharged  the  claim  ;  that  as  regarded  the  sum 
of  £238  18&  2d.,  he  gave  the  plaintiff  his  promissory  note  in 
satisfaction,  which  was  not  due  when  the  action  w&s  commenced. 
By  a  plea  subsequently  added  it  was  alleged  that  in  considera- 
tion of  the  defendant,  WaUaoe,  agreeing  to  pay  the  plaintiff 
the  sum  collected  by  him  of  the  estate  of  her  mother,  with  3 
per  cent,  interest,  the  plaintiff  agreed  to  wait  four  months  for 
the  pigment  which  had  not  elapsed  at  the  conmiencement  of 
the  action.  And  a  plea  of  set-off  was  also  added,  the  particulars 
being : — 

For  profeaalonAl  atnrieea  in  th«  eoUectioii  of  money  for  the  plain- 
tiff, and  eottmiation $  100  00 

Forooetg  of  Jadgmoak  in  MtSmHtuy  v.  Tckin IS  70 

EsecutioM ^  .^ 3  20 

Gaah  paid  at  different  Umee 90  00 

"      ••    Mf,  McSaecnep 4  00 

•  213  90 
"     "    WtHmut^Tobm 798  10 

•  997  00 
Jttdgniwit  in  McSwenqf  ▼.  ToMi*., 916  00 

$1913  00 
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There  is  no  dispute  respecting  the  origin  of  the  plaintiflTs 
daim.  The  defendant,  Wallace,  in  his  affidavit,  says  *'  that  this 
action  was  brought  to  recover  the  sum  of  £513  ISs.  2d.  prin- 
cipaL  money,  besides  certain  interest  claimed  thereon.  That 
the  said  money  had  been  collected  in  England  by  the  said 
James  0.  Tobin  and  me  during  our  co-partnership  in  business." 
The  particulars  only  claim  $94  to  have  been  paid,  and  the 
proof  being  deficient,  we  are  left  to  the  plaintifi^s  admission 
that  £13  15s.  paid  by  Mr.  WaUdce  was  all  she  received  up  to 
the  time  of  the  action.  The  other  credits  claimed  are  disputed, 
or  arose  after  the  suit.  Therefore,  at  the  time  of  the  action 
being  brought,  unless  something  had  occurred  to  diminish 
or  discharge  the  amount  the  plaintiff's  claim  against  the 
defendants  stood  as  chained  in  her  particulars,  with  two 
deductions,  that  is  to  say,  £25  from  the  principal  for  professional 
charges,  leaving  £488  18s.  2d.,  £13  15s.  from  the  intei-est  for 
money  paid,  leaving  arrears  of  interest  £126  3s.,  leaving  due 
on  5th  Kovembei\  1863,  principal  and  interest,  S24G0  or 
£615  Is.  lOd.  This  large  debt,  thus  unquestioned  and  thus 
obligatory  in  its  origin  and  nature,  the  defendant,  Tobin,  as 
well  by  his  default  as  subsequent  declarations,  recognized  as  a 
just  demand,  which  both  defendants  were  bound  ta  pay  to  the 
plaintiflT.  The  other  defendant,  Wallace,  sought  to  reduce  the 
demand.  As  regarded  the  first  sum  received  of  £275,  he  has 
stated  that  he  paid  it  to  the  plaintiff"  and  her  husband,  (since 
dead,)  and  she  and  Mr.  Tobin  took  it  to  a  bank,  and  finding  it 
would  not  be  received  in  her  name  without  her  husband,  they 
deposited  it  in- Mr,  Tobin' s  name  as  her  Trustee,  and  that  as 
this  was  done  without  consulting  him,  (Wallace,)  and  was  not 
in  the  ordinary  course  of  business,  he  did  not  hold  himself 
I'esponsible  to  the  plaintiff*  for  the  money.  It  appears,  how- 
ever, from  Wallace's  affidavit,  that  this  money  after  this  came, — 
by  what  means  is  not  explained, — to  the  hands  of  the  two 
partners,  and  was  used  by  them  for  their  own  several  purposes. 
How  much  Wallace  received  he  does  not  state.  Tobin  says 
that  of  the  £275  WalUice  received  £200,and  this  is  corroborated 
by  a  memorandum  attached  to  WaUa^se's  affidavit,  in  which,  at 
the  head  of  sums  for  which  he  was  chai^able,  are  placed  S800, 
under  date  Jvly,  1858,  being  about  seven  months  after  the 
first  sum,  and  a  year  befoi'S  the  second  sum  is  alleged  to  have 
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been  drawn  from  England.  With  such  a  fact  undisputed,  the 
assertign  that  the  deposit  in  Mr.  Tobin'a  name  had  removed 
the  money  from  the  control  of  the  firm  is  but  idle  pretence. 
As  regards  the  other  sum,  Mr.  WaUace  in  his  affidavit  says 
**  that  some  considerable  time  after  this  we  collected  another 
sum  for  plaintiff  in  England  of  £238  18s.  2d.,  a  portion  of 
which  I  took  and  loaned  to  parties  who  have  never  paid,  and 
I  fear  never  will,  and  the  balance  was  used  by  Mr,  Tobin  for 
his  own  purposes.  That  I  also  obtained  from  Mr.  Tobin  a 
further  sum,  and  although  he  owed  me  at  the  time  as  much  as 
I  received  from  him,  the  money  advanced  was  out  of  Mrs. 
McSweenet/s  money.  That  I  also  loaned  this  to  the  same 
parties.  That  in  these  two  sums  I  received  in  all  the  sum  of 
£360,  and  no  more,  and  the  said  £300  is  all  I  ever  received  or 
appropriated  to  my  own  use  of  the  plaintiffs  money,  and  is 
all  I  should  have  been  charged  with  in  this  suit."  This  is  a 
bold  avowal  of  dereliction  of  duty,  and  the  conclusion  drawn 
from  it  is  startling.  It  is  this,  that  because  the  partners, 
without  the  consent  or  knowledge  of  their  client,  misappro- 
priated her  money  to  their  own  use  in  separate  sums,  ttievefore 
one  of  them  holds  himself  absolved  from  the  joint  liability  for 
the  whole  amount  which  resulted  from  the  collection  of  her 
money  by  the  firm.  That  a  doctrine  so  repulsive  to  reason 
and  justice  and  the  known  principle  of  law  could  bo  propounded 
by  a  lawyer  would  appear  incredible  had  Mr.  Walltice  not 
advanced  it  under  his  oath  in  reiterated  form,  and  made  it  the 
main  ground  on  which,  through  a  series  of  years,  he  has  resisted 
the  plaiqtiff's  title  to  recover  the  whole  of  the  money  so  justly 
due  to  her  from  both.  The  next  step  in  this  singular  trans- 
action follows  naturally  from  such  an  assumption.  The 
defendant  Wallace  sued  the  defendant  Tobin  ip  the  name  of 
the  plaintiff,  McSioeeney,  and  Tobin  having  made  default,  he 
entered  up  judgment  for  about  3800,  issued  execution,  and 
committed  Mr.  Tobin  to  gaol.  When  it  is  remembered  that 
Mr.  Wallace  was  equally  a  wrong-doer  and  had  a  larger 
amount  of  their  client's  money  in  his  hands  at  the  same  time, 
this  circumstance  is  one  of  recklessness  and  absurdity  in  no 
ordinary  degi'ee.  Tobin  had  as  much  right  to  sue  Wallace  as 
Wallace  to  sue  Tobin,  and  had  Tobin  been  less  neglectful  of 
his  own  interests  than  he  appears  to  have  been,  he  might,  by  a 
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plea  in  abatement  of  the  non-joinder  of  Wallace,  have  stayed 
the  suit  or  have  driven  Wallace  to  the  incongruity  of  •seeing' 
himself  as  eo-defendant  with  bis  former  partner  for  the  recovery 
of  rodtiey  for  which  they  were  Jointly  liable.  The  absurdity 
was  completed  when  the  defendant,  Wallace,  in  the  particulars 
of  his  off-set  in  the  present  suit,  took  credit  to  himself  for,  and 
chaiged  the.  plaiatifi  with  an  ''amount  of  jodgroent  in 
McSweeney  v.  Tobm,  SSie.** 

The  use  he  has  made  of  this  judgment  in  the  present  action 
may  furnish  some  clue  to  his  object  in  this  strange  procedure. 
The  plaintiff,  in  her  affidavit  speaking  of  it,  says :  "  Afterwards 
I  found  that  Mr.  Wallace,  in  defiance  of  my  express  dissent, 
bad  brought  an  action  against  Tobin,  and  recovered  judgment 
by  default,  and  issued  execution  in  my  name,  and  committed 
Mr,  Tcbin  to  prison:  I  went  there  to  see  Mr.  Tc/nn  and  to 
disavow  having  had  anything  to  do  with  his  imprisonment. 
It  was  there  that  I  learned  for  the  first  time  of  the  second 
amount  having  been  received,  and  in  fact  the  full  particulars 
of  the  whole  of  my  affairs  with  them,  and  that  the  first  sum, 
together  with  the  last,  had  been  diverted  to  their  own  uses, 
and  utterly  regardless  of  my  interests."  Mre.  McSweeney 
released  Tobin^  in  consequence,  as  she  says,  of  Ms  having  been 
sued  without  authority  and  against  her  wishes  and  intentions. 

About  the  same  time,  but  whether  before  or  after  Mr. 
Tobin*$  release  I  am  not  aware,  there  occurred  the  circumstance 
whidi  the  defendant,  WaUaee,  has  made  the  subject  of  two 
pleas.  He  relates  it  in  these  words :  "  That  I  gave  the  plain- 
tiff a  promissory  note  or  agreement  promising  to  pay  her  in 
four  months  after  the  date  thereof  the  last  sum  so  collected, 
with  3  per  cent  interest,  and, although  the  said  note  or  agree* 
ment  was  not  due,  this  suit  was  instituted."  The  plaintiflTs 
version  of  the  affitir  is  this :  "  Mr.  Wallace  never  did  deny  hia 
liability  to  me  after  I  had  discovered  that  he  had  deceived  me, 
but  frequently  promised  me  that  my  money  should  be  paid. 
On  one  occasion,  after  repeated  solicitations  and  as  frequent 
evasions  <rf  payment,  he  offered  me  a  note,  a  true  copy  of  which 
I  hereunto  annex,  marked  "  A."  I  poeitively  refused  to  accept 
this  note,  and  I  left  the  ofiice.  He  followed  me  to  the  street^ 
threw  the  note  at  my  feet,  and  said  if  I  did  not  take  that  I 
would  get  nothing.    He  then  left  me  and  entered  his  oScai 
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I  took  tip  the  note  and  went  to  the  only  friend  and  adviaer  I 
had,  Mrs.  James  Oray,  and  she  said  to  keep  it, '  You  have  no 
voachers  in  the  world  for  the  money  received  by  them  for  Jroiiy 
and  this  noto  may  probably  become  of  service  hereafter.*  ** 
The  noto  is  in  the  following  terms : — 

Haufax,  ISih  Atigust,  1868. 

Four  months  after  date  I  promise  to  pay  Mrs.  Mary  Ann 
Mc&uuemey,  or  order,  the  amount  received  of  her  mother^s 
money  in  England^  with  three  per  cent,  interest  since  ite  receipt 

T.  J.  Wallacs. 

The  affidavit  of  Mrs.  Gray  corroborates  Jlfrs.  Mc8's  state- 
nento  as  far  as  Mrs.  Gray  is  referred  to.  I  cannot  think  that 
this  transaction  improves  Mr.  WaUatis  position,  even  were 
Mrs.  MeSfwunBjfs  statomente  laid  a^ide.  It  was  then  more 
than  five  years  since  the  first  money,  and  nearly  four  since  the 
second  amount  had  been  received.  She  had  been  kept  in 
ignorance  of  the  disposition  of  her  monies,  and  had  not  been 
paid  the  interest,  while  Mr.  Wallaee  admite  he  had  been 
trafficking  with  funds  that  belonged  to  her,  and  this  it  is 
evident  he  did  without  her  concurrence  ot  knowledge.  His 
client  was  surely  entitled  at  that  period,  as  regarded  both 
sums,  to  something  more  specific  in  the  nature  of  account^ 
something  more  subetential  in  the  nature  of  payment  than 
this  piece  of  paper.  How  small  was  his  appreciation  of  the 
righto  of  his  client  and  how  little  his  regard  for  her  interest  it 
manifest  from  the  manner  in  which  .he,  of  his  own  authority^ 
reduced  his  liability  for  interest  to  three  per  cent.,  and  we  lock, 
with  curiosity  to  understand  the  reason  be  might  assign  for 
regulating  his  client's  profito  and  his  own  by  different  standards. 
He  gives  his  reanon  in  his  affidavit  in  these  words :  "  That  I 
frequently,  after  the  matter  was  given  to  Mr.  Morss^  offbred 
to  pay  all  the  money  I  obtained  and  appropriated  to  my  own 
use,  with  three  per  cent  interest  being  as  much  as  I  knew  the 
plaintiff*  would  have  obtoined  for  it  but  it  would  not  be 
accepted."  How  be  acquired  this  knowledge  that  she  would 
make  no  more  of  her  money  he  does  not  explain,  but  suppose 
bis  client  preferred  to  deposit  in  a  bank,  where  her  money 
would  be  available  at  short  notice  to  meet  her  wants,  or  to  be, 
if  she  plesaed,  af  terwaixb  more  profitably  invested,— what  was 
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that  to  him, — or  how  could  any  future  disposition  of  her 
property  by  herself  relieve  him  from  the  liability  he  had 
already  incurred  by  the  unauthorized  use  he  had  already  made 
of  her  funds. 

The  plaintiff,  having  been  driven  to  this  action  for  the 
recovery  of  money  so  long  withheld,  was  ready  for  its  ti-ial  in 
April  Term,  18C5,  but  was  prevented  in  consequence  of  a 
continuance  obtained  by  the  defendant,  Wallace,  on  his  affidavit 
of  the  absence  of  one  Mahar,  whom  he  swore  to  be  a  material 
witness,  and  of  whom  nothing  else  appears  to  have  been  heard 
in  relation  to  this  suit  either  before  or  since.  There  followed 
a  reference  to  B.  G,  Gray,  a  Barrister  of  this  Court,  under  rule 
dated  26th  Oc<o6er,  18C6,  and  his  award  dated  6th  Ajml,  1866, 
In  this  instrument  it  is  stated  that  the  parties  had,  while  the 
matter  was  under  discussion  before  the  arbitrator,  a^rreed  upon 
certain  terms,  in  conformity  with  which,  and  with  the  judg- 
ment of  the  arbitrator  upon  such  of  the  items  as  had  not  been 
agreed  upon,  and  the  award  was  made  and  the  result  of  which 
was  the  payment  to  the  plaintiff  of  91164.08,  the  parties 
respectively  paying  their  own  costs  of  suit,  and  Wallace  paying 
the  costs  of  the  reference  and  award.  The  defendant,  Wallace, 
on  the  6th  day  of  Feh^aiavy,  1867,  obtained  a  rule  nisi  for 
setting  aside  or  reducing  the  award,  which,  after  argument 
and  reading  the  affidavits  and  exhibits  on  both  sides,  was,  on 
the  26th  day  of  the  same  month,  discharged  by  Mr.  Justice 
WiLKiNS,  with  costs,  from  which  judgment  an  appeal  was 
asserted,  which  was  argued  before  the  Court  in  the  present 
Term,  the  defendant  having  intermediately  paid  in  the  sum  of 
$400,  which  has  been  taken  out  as  I  understand.  The  agree- 
ment on  which  thk  award  was  made  appears  to  me  to  have 
been  unreasonably  favorable  to  the  defendant,  Wallace.  While 
the  plaintiff  was  credited  with  the  two  sums  received  for  her 
by  Wallace  &  Tohin,  to  which  she  was  by  law  and  in  equity 
clearly  entitled,  she  was  only  allowed  interest  at  the  rate  of 
3  per  cent,  although  under  the  facts  of  the  case  she  was  as 
justly  entitled  to  6  per  cent,  as  to  any  clher  part  of  her  claim. 
This  was  no  trifling  abatement,  because  part  of  the  plaintiff's 
money  Lad  rouie  to  the  hands  of  Wallace  <£•  Tolin  over  eight 
and  the  remainder  over  six  years  previously.,  and  the  loss  to 
the  plaintiff  and  gain  to  the  defendant  on  this  abatement. 
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amounted  to  little  if  anything  short  of  £100  or  8400.  Then 
the  plaintiff  was  required  to  pay  her  own  costs  of  an  action 
into  which  she  was  force<l  by  the  unjust,  and,  I  nmy  add,  the 
cruel  detention  of  her  money,  and  yet  more,  the  plaintiff  con- 
sented to  be  and  was  charged  as  a^rainst  her  demand  a^minst 
the  defendants  with  the  amount  of  two  judgments,  which, 
since  the  commencement  of  this  action,  the  defendant  Wallace 

• 

had  recovered  against  the  defendant  Tvhin  in  relation  of 
subjects  unconnected  with  this  suit,  together  with  interest  at 
6*  }}er  cent  from  their  entry.  The  judgments,  amounting  to 
81067.80,  and  the  interest  and  execution,  as  nearly  as  I  can 
make  it,  to  about  8147.4-9,  making  together  about  $1215,  thus 
giving  the  full  amount  for  judgments  of  doubtful  value,  and 
allowing  on  them  double  the  rate  of  interest  which  the  defend- 
ant Wallace  thoucrht  it  reasonable  to  allow  for  his  use  of  the 
plaintiffs  money. 

Mr.  Wallace  was  not  satisfied,  however,  the  ground  of  his 
dissatisfaction  being  that  the  plaintiff  was  allowed  the  whole 
of  the  principal  sums  received  by  Tohin  <t  Wallace  for  her, 
instead  of  the  amount  onlv  of  her  monies  which  Wallace  had 
appropriated  to  his  individual  use,  being  the  difference  between 
the  whole  amount  of  the  plaintiffs  monies;  received  by  the 
firm  and  £3(:0,  the  sum  he  was  willing  to  be  charged  with, 
and  which,  as  he  says,  was  all  he  individually  appropriated, 
and  the  fonn  in  which  his  objection  was  urged  was  that  the 
arbitrator  had  stated  the  agreement  inaccurately.  This  objec- 
tion rested  on  his  own  affidavit  attempted  to  be  supported  by 
rather  confused  and  ambiffuous  statements  of  Mr.  Tobin,  the 
silence  of  Mr,  John  Gray  in  an  affidavit  made  on  another 
point  in  which  this  was  not  alluded  to,  and  a  note  of  the 
arbiti-ator  written  after  the  agreement,  in  which  a  certnin  date 
was  asked  for,  inconsistently, it  was  argued,  with  the  arbitrHtor's 
affidavit,  and  which  date  was  not  refpiircd  in  view  of  the 
agreement  he  acted  upon,  but  which  indeed  was  as  little 
required  in  the  view  taken  by  Mr,  WoJlace.  On  the  other 
hand  was  the  affidavit  of  Mr,  Morse,  who,  as  the  plaintiffs 
attorney,  made  the  agi'eement.  and  which  was  as  emphatic  a 
denial  of  Mr.  Wallace  $  statements  as  possibJe.  and  the  recital 
in  the  award  and  the  affidavit  of  the  arbitrator  in  which  be 
Stated  that  he  made  a  meinorandum  in  writing  of  the  terms  of 
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the  agreement,  which  he  read  to  the  parties,  at  the  time 
twice,  a  precaution  taken  in  consequence  of  a  previous  agree- 
ment having  been  the  subject  of  disagreement,  and  this 
memorandum  he  still  held,  and  gave  a  copy  of  it.  We  are 
clearly  of  opinion  that  in  face  of  the  facts  and  evidence  before 
us,  there  is  no  ground  for  accepting  as  correct  Mr,  WaUace'a 
statement  as  to  the  agreement,  and  that  in  that  particular  the 
award  is  unimpeachable. 

The  other  objections  to  the  award  are  more  technical. 
The  first  taken  in  the  rule  I  have  disposed  of ;  the  second  that 
Tobin  did  not  sign  the  rule  of  reference,  if  it  was  necessary 
for  him  to  have  done  so,  is  met  by  the  fact  that  he  joined  in 
the  reference,  attended  before  the  arbitrator,  and  in  writing 
filed  in  Court  ratified  the  reference  and  concurred  in  the  award. 
The  third,  fourth  and  fifth  have  been  supported  by  no  adequate 
proof.  The  sixth,  that  the  arbitrator  communicated  with  Mr. 
Morse  without  Wallaoe^a  knowledge  or  consent,  is  disposed  of 
by  Mr.  Gray,  who  has  sworn  that  his  only  communication 
witli  Mr,  Morse  was  by  Mr,  WaUa^'s  particular  request.  The 
seventh  is  without  weight  The  eighth,  that  the  plaintiff, 
having  obtained  a  judgment  against  Tobin,  will  have  two 
judgments  and  be  twice  paid  if  the  award  is  enforced,  is 
answered  by  the  fact  sworn  to  by  the  plaintiff  that  the  judg- 
ment was  obtained  without  her  authority,  and  had  therefore 
been  discharged  by  her,  and  also  by  the  fact,  as  attested  by 
several  affidavits,  that  this  matter  had  been  abandoned  at  the 
arbitration,  but  had  it  been  otherwise,  the  Court  would  have 
hesitated  before  they  allowed  a  solicitor,  by  practising  on  the 
ignorance  of  his  client,  to  discharge  his  own  joint  liability,  by 
inducinir  or  permitting  her  to  take  a  separate  judgment  against 
his  joint  delinquent  The  ninth,  that  the  arbitrator  refused 
to  call  another  meeting,  is  disposed  of  by  a  contradiction  of 
the  assertion  that  another  meeting  had  been  requested.  The 
tenth,  that  it  would  be  against  equity,  good  faith  and  law  to 
enforce  the  award,  is  but  evidence  of  the  perverted  notions  of 
justice  and  the  disregard  of  law  which  the  defendant  has 
manifested  throughout. 

The  grounds  of  appeal  require  little  further  notice.  The 
fii-st  and  second  are  general  and  have  been  considered.  In 
others  the  unusual  pretences  are  set  up  that  the  defendant 
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should  have  been  permitted  to  examine  tbe  plaintiff  and  the 
persons  whose  affidavits  were  adduced  in  her  support  before 
a  Judge,  Commissioner  or  jury,  and  to  have  taken  the  questioii 
as  to  the  agreement  at  the  reference  before  a  jury.  Of -these 
it  is  unnecessary  to  say  anj^thing  they  are  obviously  frivolous. 
The  objection  that  the  opportunity  was  denied  of  rebuttinf; 
the  affidavits  produced  for  the  plaintiff  on  the  argument  on  the 
rule  viai  is  answered  by  the  established  practice  of  the  Court. 
Besides,  in  this  case  these  affidavits  were  lai^Iy  confined  to 
answering  and  explaining  facts  alleged  in  the  defendant's 
affidavits,  and  beyond  this  little  if  anything  was  required  for 
the  opinion  I  am  pronouncing  except  what'the  defendant  him* 
self  declared.  There  is  no  ground,  under  the  circumstances, 
for  the  complaint  that  the  affidavits  of  Mr.  Tobin  and  Mr. 
Gray  should  not  have  been  received  by  the  learned  jTudge. 
The  attempt  made  to  delay  or  dismiss  the  argument  before  as 
on  the  ground  of  the  death  of  the  defendant  Tobiny  and  the 
absence  of  suggestion,  and  that  the  plaintiff  had  withdrawn 
tbe  money  paid  into  Court,  did  not  succeed  at  the  time,  and 
there  does  not  appear  any  reason  now  to  attach  greater  weight 
to  those  objections. 

I  think  I  have  noticed  everything  necessary  for  explaining 
this  case,  and  it  is  one  which,  as  far  as  my  experience  extends, 
(and  it  is  not  a  short  one,)  without  a  parallel  in  tbe  Courts  of 
this  Province,  and  as  it  is  the  first  of  the  kind,  I  earnestly  trust 
it  majr  be  the  last  I. do  not  say  this  simply  because  it  has  its 
origin  in  the  misappropriation  of  a  client's  money  by  an  attorney 
because  such  cases,  while  always  calling  for  severe  animad« 
version,  are  yet  subject  to  those  various  modifications  of  cir- 
cumstances which  more  or  less  may  extenuate  all  the  classes 
of  delinquencies  and  liabilities.  I  speak  of  the  cause  under 
consideration  in  view  of  the  aggravations  which  Mr.  WailadB 
has  heaped  upon  it,  affecting  himself  and  the  administration  of 
justice,  and  in  that  light  I  have  felt  myself  required  to  detail 
the  circumstances  more  minutely  than  would  otherwise  have 
been  n  ecessary.  In  doing  this,  justice  to  the  plaintiff  demanded 
that  I  should  not  overlook  her  statements,  but  with  the 
exception  of  one  or  two  points  of  smaller  moment,  and  of  the 
controversy  respecting  the  award,  in  whidt  it  was  necessary  to 
refer  to  the  opposing  affidavits,  I  have  tried  Mr.  Wallace  upon 
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his  own  fltatements  and  admitted  conduct.  What  gives  this 
case  its  great  aggravation  and  impresses  on  the  Court  the  duty 
<if  marking  it  with  severe  reprehension  is  the  absence  of  all 
moral  sensibility  and  the  ignorance,  real  or  affected,  of  legal 
responsibility  manifested  throughout  Mr.  Wallctce's  coui-se. 
He  speaks  of  his  taking  his  client's  money  and  loaning  it  for 
his  own  benefit  as  if  it  was  a  thing  he  had  a  right  to  do,  and 
asserts  that  parties  to  whom  he  had  loaned  it  had  not  paid, 
and  he  feared  never  would,  as  if  he  believed  that  such  a  fact, 
if  accepted  as  true,  might  affect  the  plaintiflTs  claim  on  him. 
The  circumstances  that  he  traded  on  his  clienVs  money  through 
a  long  course  of  years,  without  account  or  payment  of  interest, 
are  passed  over  with  the  same  indifTerence,  and  a  like  insensi- 
bility marks  his  statement  of  his  imprisonment  of  Mr,  Tobin 
for  a  delinquency  of  which  he  was  alike  guilty,  and  from  which 
he  had  not  cleared  his  own  skirts,  and  marks  also  his  account 
of  his  unworthy  attempt  to  defraud  his  client,  for  it  merits  no 
milder  term,  successful  though  it  was,  whose  rights  it  was  his 
duty  to  protect,  by  reducing  the  rate  of  interest  she  was  entitled 
to  from  him,  and  crowning  all  is  the  boldness  with  which  a 
defence  is  advanced  that  outrages  all  principle,  that  is  to  say» 
that  in  an  action  against  two  attomies  who  in  co-partnership 
had  received  money  for  their  client,  one  of  them  might  reduce 
the  demand  to  the  amount  he  had  individually  appropriated 
and  be  exonerated  from  what  his  co-partner  had  used.  If  one 
could  do  this  the  other  might,  and  then  the  injured  client, 
instead  of  having  a  joint  ivmedy,  must  find  out  as  best  he 
might  how  the  dealings  between  the  partners  had  stood,  that 
he  might  apportion  their  wrong  done  to  himself,  and  take 
several  judgments  for  separate  amounts  against  them.  In 
preparing  this  judgment  I  have  felt  at  times  constrained  to 
pause  and  ask  myself  if  it  was  possible  that  self-interest  or 
self-will  could  so  triumph  over  reason  as  to  enable  any  man  of 
ordinary  capacity  really  to  credit  such  a  proposition,  or  whether 
the  whole  defence  was  a  great  mockery,  having  no  higher  end 
than  delay. 

The  episodes  of  the  judgment  against  Tobin  and  the  note 
I  look  upon  as  obvious  aggravations,  because  from  the  use 
made  of  them  in  the  pleadings  and  defence,  I  am  led  to  believe 
that  both  were  deliberate  acts  having  a  formed  purpose  to  aid 
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the  defendant's  design  of  evading  his  joint  liability,  and  to 
pei'plex  and  embarrass  the  plaintiff  in  her  efforts  to  recover 
her  debt  from  him.  On  such  a  defence  this  suit  h&s  been  pro* 
tracted  for  many  years  and  this  poor  woman  been  kept  out  of 
money  incontestably  due  to  her.  She  has  had  to  pass  through 
all  the  wearisome  and  expensive  stages  of  a  lawsuit,  at  the 
sittings  before  the  arbitrator,  before  a  Judge  at  Chambers,, 
b  ef ore  this  Court,  and  yet  all  she  asked  was  to  be  paid  or  to 
be  allowed  to  enter  a  judgment  against  the  two  defendantSr 
who,  in  professional  confidcce,  had  collected  her  money.  Ono 
of  these  defendants,  Mr.  Tobin,  if  he  erred  at  first,  at  least 
deserves  the  credit  of  not  having  aggravated  the  first  wrongs 
while  the  other,  Mr.  WaUace,  has  left  nothing  untried  that 
could  obstruct  the  course  of  justice,  and  it  is  not  to  the  credit 
of  the  admininistration  of  justice  in  Nova  Scotia  that  he  has 
succeeded  so  far  as  he  has  done  in  delaying  and  in  diminishing 
her  recovery.  He  has  contrived  to  have  near,  if  not  quite 
£100  struck  from  her  just  claim,  and  to  impose  upon  her  the 
payment  of  those  costs  to  which  she  had  been  subjected  by  his 
unwarrantable  defence,  and  he  was  allowed  to  pay  a  large 
proportion  of  the  debt  he  was  bound  to  have  paid  in  money 
by  judgments  of  more  than  doubtful  value  at  their  full  amount 
and  with  full  and  undiminished  interest. 

Before  us  a  side  issue  was  interposed  arising  from  the 
agreement  on  the  reference,  yet  the  complaint  of  Mr.  Wallace 
was  substantially  the  same.  He  ought  not,  be  argued,  to  be  held 
answerable  to  the  extent  of  the  joint  liability  imposed  on  him 
as  one  of  two  partners  who  received  and  misapplied  the  plain- 
tiff's money.  With  a  defence  resting  on  a  foundation  so 
unsound  in  law,  so  corrupt  in  morals,  Mr.  Wallace  addressed  ua 
hour  after  hour  in  the  tones  of  an  injured  man,  and  poured  upon 
the  plaintiff^s  counsel  and  the  arbitrator  torrents  of  invectives 
as  men  who  had  conspired  together  to  wrong  him,  not  only 
without  proof,  but  without  the  slightest  shade  of  plausibility 
or  shadow  of  reasonable  suspicion.  ^  Indeed^  the  concessions  of 
interest  and  costs  are  but  substairtial  proofs  that  the  plaintiff^s 
claim  was  not  pressed  with  undue  rigor.  Nearly  four  days 
of  the  time  of  the  Courts  so  valuable  to  the  suitors  whose 
counsel  have  been  vainly  seeking  to  have  their  cases  heard, 
were  4)ocupied  in  this  fruitless  and  discreditable  discussion, 
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and  I  repeat  that  if  Mr,  WaUaoe  believed  in  the  assertions  he 
made  and  was  sincere  in  the  complaints  he  urged  with  almost 
clamorous  vehemence  against  being  chargeable  with  the  amount 
awarded,  this  case  Li  one  of  unaccountable  moral  obliquity  and 
mental  delusion. 

While  this  judgment  is  my  own,  for  which  my  learned 
brethren  are  not  answecable,  our  opinions  are  unanimous  that 
the  appeal  must  be  dismissed  with  costs. 
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PLAnrnrra»  m  OoonntaloBan  of  Seivwt  for  tilt  Dittriet  of  B.  aod  M.,  bnogM  actlMi 
•fkioit  the  dofeodftat  for  oerUin  djrke  ntei  vmemad  on  the  owntri  of  manh  kn^  in  tiiftt 
Diatflct  for  ooutraotlng  mm!  rtpairing  neoBiiy  dykai,  te.  Defenduit  ploMled  that  plointllh 
wore  not  OoaunlMloaon  of  Sowon  for  that  nntrfot.  Tho  act  nguUting  Uw  aiipolntnient  of 
•Qch  OonunlMkHMiB  jirovided  thit  on  bdnf  appotatad  they  ahoold  be  twon  into  ofllee  by  a 
Joatloe  of  the  PMee,  and  that  wA  iweariag  ahoold  be  entered  hi  Ibe  Oonmietioaaf^  BooK 
of  Heoord.  It  appeared  that  onljr  one  of  the  ptafaitlffi  had  foUilled  tMa  reqtttx«mMit»  but  aU 
three  had  aoted  aa  Ooamlarfuaan  for  aerenil  yearn 

Held,  that  In  thne  direottof  aa  to  the  entry  of  the  awearinir.  It  Wai  not  Intended  by  the 
LegieUtiire  to  ihiit  oat  all  other  pcoof  of  qnalMeaHon,  and  that  then  wee  eafllolent  evllenee 
aiide  from  thie  to  afford  the  praeomptlon  that  the  pkintMh  were  lignl)y  appointed  and  duly 
Mthoriaed  to  act  in  thla  aaaeeanent. 

DbsBarres,  J.,  now,  (July  19tl\,  1870,)  delivered  thejudg 
ment  of  the  Court : — 

This  was  an  action  brought  to  recover  from  the  defendant 
$211.51,  which  the  plaintiffs,  by  their  bill  of  particulars,  claim 
from  htm  as  Commissioners  of  Sewers  for  the  District  of 
Barronafidd  and  Minvdie,  in  the  County  of  CumberlandL 
There  are  three  counts  in  the  plaintiffs'  writ  and  declaration, 
setting  forth  the  indebtedness  of  the  defendant,  1st,  for  men, 
teams,  tools  and  materials  employed  and  provided  by  plaintiffs 
as  such  Commissioners  for  building  and  repairing  dykes  for 
the  protection  and  security  of  marsh  lands  in  said  District,  of 
which  the  defendant  was  one  of  the  owners ;  2nd,  for  dyke 
rates  legally  assessed  on  the  owners  and  occupiers  of  marsh 
lands,  of  which  defendant  was  one,  in  said  District,  for  con- 
structing and  repairing  dykes  necessary  to  prevent  the 
inundation  of,  and  securing  the  said  marsh  from  Uie  sea ;  3rd, 
the  oommon  count  for  work  and  labor  and  materials  provided. 
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&c  The  defendant,  by  his  plea  to  the  first  count,  says  that 
the  plaintiffs  are  not  and  never  were  Commissioners  of  Sewers 
for  the  District  of  Barroiufidd  and  Minudie.  Secondly,  that 
they  are  not  and  never  were  legally  appointed  Commissioners 
for  said  District.  Thirdly,  that  defendant  is  not  and  never 
was  owner  of  marsh  land  in  said  District  Fourthly,  that 
plaintiffs,  as  such  Commissioners,  never  required  the  defendant 
to  furnish  men,  teams,  &c.,  for  the  constmcting  and  tepaii ing 
dykes  for  the  protection  and  security  of  marsh  land  in  the  said 
District  of  Bammsfidd  and  Minudie.  Fifthly,  that.defendant 
is  not  and  never  was  indebted  to  the  plaintiffs  as  such  Com- 
missioners of  Sewers  for  men,  teams,  &c.,  employed  and  pro- 
vided by  plaintiffs  for  constructing  and  repairing  dykes. 
Sixthly,  for  a  plea  to  the  second  count,  that  defendant  is  not 
and  never  was  indebted  to  the  plaintifSi  for  dyke  rates  legally 
asaeased  on  the  owners  and  occupiers  of  marsh  land  in  the  said 
District  for  the  purpose  of  constructing  and  repairing  dykes 
necessary  to  prevent  the  inundation  of  and  secure  the  said 
marsh  from  the  sea.  Seventhly,  that  defendant  is  not  and 
never  was  an  owner  and  occupier  of  said  marsh.  Eighthly, 
that  the  dyke  rates  nevei*  n^ere  legally  aseeased.  Ninth,  to  the 
common  count,  never  indebted. 

The  plaintiffs  joined  issue  on  the  first,  second,  fifth,  sixth, 
eighth  and  ninth  pleas,  and  replied  to  the  third  and  seventh 
pleas  that  the  defendant  is  an  owner  of  marsh  land  in  said 
District  in  right  of  his  wife,  Ann  McFarlane,  who  is  living. 
And  for  a  second  replication  that  defendant  is  an  occupier  of 
marsh  land  in  said  district.  And  for  a  replication  to  defend- 
ant's fourth  plea,  that  defendant  does  not  reside  within  ten 
miles  of  the  place  where  the  lalbor  in  the  declaration  mentioned 
was  required  to  be  done  and  materials  furnished. 

The  ca^  was  tried  before  Mr.  Justice  Wilkins,  in  June 
Term,  1869,  at  Amherst,  when  a  verdict, on  the  recommendation 
of  the  learned  Judge,  was  found  for  the  plaintiffs  by  consent, 
subject  to  the  opinion  of  the  whole  Court,  with  power  to  order 
judgment  to  be  entered  for  the  plaintiffs  or  defendant,  or  direct 
a  nonfiuit  to  be  entered,  according  to  their  view  of  the  law  and 
facts  of  the  case.  It  was  argued  before  us  at  the  l&st  Term, 
and  allowed  to  remain  over  that  we  might  have  time  to  look 
into  and  form  our  judgment  upon  it.    I  have  since  then  care- 
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fully  read  and  considered  the  evidence  produced  on  the  trial, 
to  see  whether  it  is  sufficient  to  sustain  the  verdict  taken  for 
the  plaintitfs  upon  the  material  issues  raised  by  the  pleadings 
to  which  I  have  referred.  The  plaintiifs,  as  public  officers, 
appear  to  have  incurred  an  expense  in  protecting  valuable 
niarsli  land  from  inundation  of  the  sea  by  means  of  dykes,  and 
if  they  have  acted  at  the  request  of  the  proprietors  and  within 
the  scope  of  their  authority,  the  act  by  which  their  proceed- 
ings are  to  be  governed  has  provided  an  ample  remedy  against 
all  pel-sons  liable  to  contribute  to  and  bear  a  just  and  rateable 
share  of  the  expense.  We  must  in  the  first  place  inquire 
whether  the  plaintitTs  are,  what  they  profess  to  be,  Commis- 
sioners of  Sewers  for  the  District  for  which  they  acted,  as  that 
is  denied  by  the  defendant,  and  in  order  to  facilitate  that 
inquiry,  I  will  refer  to  chapter  72,  Revised  Statutes,  (3rd  Series,) 
now  the  law  regulating  the  appointment  of  CommLssionei  s  of 
Sewers,  which  has  existed,  with  slight  variations,  from  1760 
to  the  present  day.  By  section  2  of  that  chapter  "the  Oovernor- 
in-Council,  at  the  request  of  any  of  the  proprietors  of  any 
marsh,  swamp,  or  meadow  land  may  appoint  one  or  more 
Commissioners  of  Sewers  for  the  County,  Township,  or  place 
where  such  lands  lie,  who  shall  be  aivmm  into  ofice  by  a  Justice 
of  the  Peace,  and  such  sweai  ing  shall  bo  entered  in  the  Com- 
missioners' Book  of  Record,  which  shall  be  evidence  of  the  fact, 
and  the  Commissioners  shall  appoint  a  Clerk,  who  shall  be 
sworn  into  office  by  any  of  the  Commissioners,  &;c."  It  is  clear, 
then,  that  no  person  appointed  a  Commissioner  of  Sewers  can, 
according  to  this  section,  legally  discharge  the  duties  of  his 
office  without  taking  the  usual  oath  of  office  before  a  Justice 
of  the  Peace.  That  is  made  imperative,  and  an  entry  of  it 
ought  of  right  to  be  made  in  the  Commissioners'  Book  of  Record 
by  the  Clerk.  The  Commissioners*  Book  of  Record  was  pro- 
duced in  evidence  on  the  trial,  but  there  is  no  entrv  or  minute 
in  it  of  either  of  the  plaintifls  Jiaving  been  sworn  into  office 
with  the  exception  of  Charles  Bake)\  as  to  whom  there  is  an 
entry  that  he  personally  appeared  before  William  Baker,  J.  P., 
on  the  20th  May,  18G7,  and  made  oath  that  on  the  receipt  of 
bis  commission  in  1848  or  1849  be  was  duly  sworn  into  office 
and  qualified  as  a  Commissioner  of  Sewers  for  Minudie, 
Barronsjield  and  River  Herbert  marshes,  before  Joseph  Read, 
one  of  the  Justices  of  the  Peace  for  the  County  of  Cumberland. 
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This  entry  by  the  Clerk  in  the  Commissioners'  Book  of 
Record  must,  I  think,  be  considered  as  sufficient  evidence  of 
Charles  Baker*8  qualification,  but  a  question  was  i-aised  whether 
the  other  two  plaintiffs,  who,in  conjunction  with  him,  performed 
the  work  for  which  they  now  jointly  seek  to  make  the  defend- 
ant responsible,  were,  in  the  absence  of  the  required  entry  in  the 
Commissioners'  Book  of  Record,  qualified  to  act  in  the  capacity 
of  Commissioners  of  Sewers.  In  directing  that  the  swearing 
into  office  should  be  entered  in  the  Commissioners*  Book  and 
that  such  entry  should  be  evidence  of  that  fact,  I  do  not  think 
it  was  contemplated  or  intended  by  the  Legislature  to  shut 
out,  or  that  the  words  of  the  section  can  be  construed  as  shutting 
out  all  other  proof  of  qualification,  for  if  such  liad  been  the 
intent,  it  would  assuredly  have  been  so  expressed.  The  testi- 
mony of  George  HiJbbard,  one  of  the  plaintiffs,  who  was 
examined  as  a  witness  on  the  trial  is,  it  appears  to  me,  sufficient 
to  satisfy  the  requirement  of  the  second  section  of  chapter  72 
in  this  respect  He  states  that  he  was  a  Commissiooer  of 
Sewers  for  Mvnudie,  and  first  acted  in  1861,  and  acted  as  such 
dunng  the  last  three  years.  That  the  other  two  plaintifis 
were  also  Commissioners  and  acted  as  such,  {Charles  Baker  for 
twenty  years.)  That  the  witness  acted  by  virtue  of  a  com- 
mission, and  they  all  acted  as  Commissioners  of  Sewers  for 
Minvdie  and  what  is  now  called  Barronsjield,  which  is  part 
of  Mintulie.  The  facts  of  all  the  plaintiffs  having  acted  as 
Commissioners  of  Sewers  for  several  years  was  "prima  facie 
evidence  of  their  legal  appointment  and  qualification  to  act  in 
that  capacity,  for  all  public  ofiicers  acting  in  the  discharge  of 
their  duties,  as  the  plaintiffs  in  this  case  were,  are  presumed 
to  be  duly  appointed  and  authorized  to  act.  We  may  therefore 
assume  from  the  evidence  before  us  that  the  plaintiffs  were 
legally  qualified  to  act  as  Commissioners  of  Sewers  for  the 
District  withm  which  the  work  was  performed. 

It  was,  however,  objected  at  the  argument  that,  assuming 
the  plaintiffs  to  have  been  duly  ap{)ointed  and  qualified  to  act 
as  Commissioners  of  Sewera,  they  were  not  entitled  to  recover, 
because  they  had  not,  nor  had  either  of  them,  been  legally 
selected  to  perform  the  work  sued  for.  This  objection  was 
made  under  the  3rd  section  of  chapter  72,  which  is  in  the 
following  words  :  '*  Two-thirds  in  interest  of  the  proprietors  of 
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any  marsh,  swamp  or  meadow  lands  within  the  jurisdiction  of 
such  Commissioners  may,  by  ttiemsdves  or  their  agents,  select 
one  or  more  Commissioners  to  carry  on  any  work  for  reclaiming 
such  lands,  and  the}*^  may,  at  any  time,  add  to  or  diminish  the 
number  of  Commissioners  selected,  or  supercede  any  or  all  of 
them  and  choose  others  instead,  and  the  choice  or  dismissal  for 
or  from  the  management  of  any  particular  land  ehaU  be  made 
in  tvriting  under  the  hands  of  two-thirds  of  the  proprietors 
in  interest  in  such  lands,  and  shall  be  entered  in  the  Book  of 
Records  or  filed  by  the  Clerk."  No  evidence  was  produced  on 
the  trial  to  shew  that  the  plaintiffs  or  either  of  them  had 
been  chosen  by  two-thirds  in  interest  of  the  proprietors  to 
construct  and  repair  the  dyke  of  the  Ban'tmsfidd  marsh,  but 
it  appears  from  an  entry  in  the  Commissioners'  Book  of  Record 
which  was  received  in  evidence,  that  at  a  meeting  held  pursuant 
to  notice  at  Minudie,  by  the  proprietors  of  the  Minudie  Marsh, 
on  the  5th  of  August,  1867,  to  take  into  consideration  the 
repairs  of  the  dyke  destroyed  by  a  storm  which  had  occurred 
two  days  before,  it  was  unanimously  resolved  to  repair  the 
Big  Marsh  Dyke  as  speedily  as  possible  and  to  empower  the 
Dyke  Sewers  to  repair  it  or  make  a  new  one  in  place  of  the 
old,  as  they  might  think  most  beneficial.  It  was  also  resolved 
and  decided  upon  at  that  same  meeting  *'  that  the  proprietors 
of  the  Barroiisfield  Marsli  should  proceed  and  -mark  out  for 
(he  Servers  any  alterations  that  might  be  necessary  to  be  made." 
The  inference  to  be  drawn  from  this  resolution  is  that  the 
proprietors  of  this  marsh  either  had  employed  or  intended  -to 
employ  the  Commissioners  of  Sewers  to  perform  work,  other- 
wise it  would  have  been  quite]  unnecessary  to  mark  out  the 
alterations  for  them. 

By  another  entry  in  this  book  it  appears  that  the  proprietors 
of  the  Minudie  marshes  met  on  the  10th  September,  1867, 
pursuant  to  notice  given  by  the  order  of  the  CommissioTiers  of 
Sewers,  and  at  that  meeting  an  estimate  was  submitted  of  the 
probable  expense  of  the  Big  Marsh  up  to  that  time,  and  at  the 
same  meeting  three  persons  were  appointed  a  Committee  to  select 
asiteonthe  Barronsfield  Marsh  whereon  to  place  a  portion  of 
the  dyke  which  was  intcfnded  to  be  re-builL  The  CommiasioiieTs 
having  subsequently  entered  upon  and  completed  the  work,  I 
can  eome  to  no  other  oonciosion  than  that  it  was  done  at  tho 
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request  and  with  the  sanction  of  the  proprietors.  It  must  have 
been  done  with  their  knowledge,  and  if  they  did  not  desire  it 
to  be  proceeded  with,  they  ought,  in  common  fairness,  to  have 
notified  the  Commissioners  to  desist  They  did  not  require 
them  to  desist,  and  now  that  the  great  object  of  protecting  the 
marsh  from  the  inundation  of  the  sea  has  been  accomplished, 
I  think  it  cannot  well  be  said  that  it  was  an  unauthorized 
operation  for  which  the  plaintifis  are  not  entitled  to  be  paid. 
Section  8  provides  that  where  any  rate  shall  exceed  91.50  an 
acre  on  the  whole  quantity  of  rateable  land,  tA«  Commissioners 
shall  svim^m^on  the  owners  or  occupiers  of  such  land  or  their 
known  agents,  or  such  of  them  as  shall  reside  within  ten  miles 
of  the  work,  to  meet  at  a  certain  place,  &c,  when  two-thirds 
in  interest  of  the  owners  or  occupiers  present  may  elect  not 
less  than  three  or  more  than  five  disinterested  persons  as 
assessors,  who  shall  be  sworn  into  office  the  same  as  the  Clerk, 
and  they,  or  a  majority  of  them,  sliall  with  the  Commissioners 
assess  the  owners  or  occupiers  for  the  expenses  incurred. 

There  is  a  minute  in  the  Commissioners  Book  of  Records 
dated  Ist  February,  1868,  of  the  appointment  of  three  persona 
to  assess,  in  conjunction  with  the  Commissioners  of  SeweTS« 
the  expenses  of  the  Barronsfield  Marsh  and  Home  Marsh,  and 
there  is  a  certificate  dated  the  7th  Fehmary,  1868,  signed  by 
Oeoiye  Hibbard,  one  of  the  plaintiffs  in  this  suit,  to  the  effect 
that  the  three  assessors  were  duly  sworn  to  the  faithful  dis- 
charge of  their  duties  as  such  assessors,  and  the  assessment 
produced  in  evidence  of  the  same  date  as  the  certificate  U 
signed  by  them,  together  with  the  Commissioners,  as  joint 
assessors.  Everything  in  relation  to  the  appointment  and 
swearing  in  of  the  assessoi-s,  as  well  as  the  making  of  the 
assessment  appears  to  have  been  done  in  conformity  to  the 
requirement  of  this  section  of  the  act,  and  therefore  the 
assessment  is  of  itself  unexceptionable  to  prove  the  affirma- 
tive of  the  issue  raised  on  defendant's  third  plea,  by  which  he 
denies  that  he  ever  was  owner  of  marsh  land  in  the  district 
of  Barronsfield.  The  following  evidence  was  adduced.: 
Bufus  Seaman,  a  witness  called  on  the  part  of  the  plaintifi, 
says :  '*  I  am  interested  in  a  small  portion  of  the  Barronsfield 
marsh.  My  father,  who  died  in  September,  '64,  owned  the 
whole  of  it    After  my  f ather^s  death  defendant  oocv^pied  a 
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portion  of  tiuit  marsh.  Clarice  was  his  tethant  MoFailane 
received  rent  from  him;  lie  claimed  to  own  a  portion  of  it. 
I  was  co-executor  of  my  fathcr'H  will  with  McFarlane  from 
November,  1864.  It  may  have  been  the  following  May  that 
McFarlane  took  possession  of  this  portion  under  his  manage- 
ment I  have  not,  as  executor  or  otherwise,  interfered  with 
it  since.  Clarke  was  in  possession  of  the  marsh  before  my 
father's  death  as  tenant.  No  rent  has  been  paid  by  him  to 
me  since.  Stephen  Clarke  says :  *'  I  occupy  a  farm  at  Minudie 
in  Bar^'onajield.  I  rented  under  the  late  Mr.  Seaman,  by 
lease  dated  30th  January,  1864,  for  five  years  from  1st  May, 
1864,  and  have  paid  taxes  and  dyke  rates.  I  made  no  other 
arrangement  than  of  the  lease  until  May  last.  I  told  Seamaiv 
I  had  no  right  to  pay  and  that  my  landlord  ought  to  pay  it. 
I  meant  McFarlane.  I  consider  it  a  portion  of  his  property. 
I  settled  up  with  Seaman's  executors  and  McFarlane  told  me 
I  was  his  tenant  and  I  paid  him  rent." 

This  evidence  was  enough  to  justify  the  assessors  in 
assessing  the  defendant  for  that  part  of  the  marsh  which  he 
claimed,  and  whether  the  work  was  performed  by  the  plaintiff 
with  or  without  the  consent  of  the  defendant,  there  can  be 
no  doubt  that  all  the  other  proprietors  sanctioned  the  expen- 
diture, and,  having  done  that,  I  think  the  defendant  is  bound 
to  pay  his  rateable  portion  of  it.  Looking  at  the  whole  of 
the  evidence,  I  am  of  opinion  that  the  plaintiffs  are  entitled 
to  retain  the  verdict  which  the  jury  found  against  the  defend- 
ant, and  that  judgment  must  be  entered  thereupon  for  the 
plaintiflb  with  costs. 


LINDSAY  V.  ZWICKER 


PbAiKTirr  gave  hte  not*  for  the  dttposit  required  on  t  purdiMe  at  aaetfon,  Vnt  mbee* 
quentlj  reftved  to  eury  out  the  contract,  and  soofflit  to  reoover  thoMnooni  of  hiM  note. 

BM,  on  the  authority  of  JUaek  v.  Ouner  and  Ony  r.  Whitmau^  Thommon*B  Rope.,  167. 
that  he  oould  not  reoorer. 

Johnston,  E.  J.,  now,  (July  19th,  1870,)  delivered  the 
judgment  of  the  Court: — 

This  case  was  tried  at  Lunenburg.  The  learned  Judge 
inclined  to  the  opinion  that  the  plaintiff's  case  had  failed,  but 
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eveniaally  it  was  agreed  that  a  verdict  should  be  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the  law,  and 
that  according  to  that  opinion  judgment  should  be  entered  for 
the  plaintiff's  demand  or  of  nonsuit  or  for  the  defendant.  The 
action  was  brought  to  recover  the  amount  of  a  promissory  note 
which  had  been  given  for  the  deposit  on  a  sale  at  auction,  the 
defendant  thereunder  having  immediately  after  refused  to  com- 
plete the  contract,  and  no  change  having  taken  place  in  the 
possession.  It  was  admitted  that  the  requirements  of  t)\eSt<Uwte 
of  Frauds  had  not  been  complied  with,but  the  plaintiffs  counsel 
contended  that,  although  the  contract  could  not  be  enforced,  yet, 
because  a  note  had  been  gtven,  the  deposit  might  be  regained. 
The  case  was  twice  argued, — the  second  time  to  enable  th6 
counsel  to  elucidate  more  clearly  the  distinction  which  was 
relied  bn,  arising  from  the  giving  of  a  promissory  note.  We 
do  not  think  Chat  much  new  light  has  been  thrown  on  the 
question  or  that  the  argument  has  been  materially  varied. 

The  cases  of  Black  v.  Qeaner  et  al.  and  Oray  v.  Whitman, 
decided  in  this  Court  many  years  ago,  (UiarMon^s  Reps.,  157,) 
are  directly  in  point,  and  (if  law)  are  conclusively  against  the 
point  of  the  plaintiffs  counsel.  We  feel  bound  by  these 
decisions  unless  it  can  be  shewn  that  they  were  unsound  in 
principle  by  cases  manifestly  applicable  and  of  irresistible 
weight.  No  such  case  has  been,  we  think,  produced.  The 
strongest,  Jones  v.  Jones,  C.  H.  k  R.,  B8,  is  materially  variant 
in  this,— that  the  vendee  went  into  and  was  in  possession — 
it  is  true  some  of  the  Judges  used  language  that  went  beyond 
this  distinction,  yet  it  is  clear  that  the  fact  of  the  possession 
was  in  their  minds,  and  it  forms  a  distinction  so  manifestly 
material  as  to  prevent  the  application  of  that  case  to  the  present 
with  the  conclusive  effect  necessary  to  overrule  the  present 
decisions  of  our  own  Court.  The  argument  for  the  plaintiff  is 
not  without  weight  nor  the  point  without  difficulty,  but  not 
sufficient,  we  think,  to  overbear  the  reasoning  and  the 
authorities  the  other  way. 

We  are  of  opinion  that  there  must  be  judgment  of  nonsuit 
for  the  defendant  with  costs  of  the  arguments. 
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WnuttTtidlottotoafbitoteNtuidB  wbMj  oa  tbe  froQiul  of  Ito  Mnf  ifaiBtt  tte- 
wtifblof  evIdnMi^thitOoarC  will  Mldom  ditturb  it,  unlMi  tlu  wdgld  U  MridMiM  terga^ 


DoDD,  J.,  now,  (July  19th,  1870,)  delivered  the  judgment 
of  the  Court : — 

This  is  an  action  for  goods  sold  and  delivered.  Pleas  r 
never  indebted,  payment  and  set-off.  Trial  before  Wilkins,  J., 
at  Amherst,  in  June,  1869.  Verdict  for  defendant  and  rulo 
granted  to  set  aside  as  against  law  and  evidence.  The  argument 
in  support  of  the  rule  was  altogether  conducted  upon  the 
grounds  that  the  weight  of  evidence  was  against  tbe  verdict. 
For  many  years  past  this  Court  has  followed  the  principles 
found  to  govern  cases  like  the  present  in  the  Courts  in  England, 
and  seldom  disturb  the  verdict,  unless  the  weight  of  evidence 
largely  preponderates  against  it.  The  only  cases  cited  at  the 
argument  on  either  side  were  the  decisions  of  this  Court,  which 
may  hereafter  be  referred  to.  Cases  may  arise  where  the 
verdiet  is  so  perverse  and  so  much  at  variance  with  the  evidence 
that  great  injustice  would  arise  if  this  Court  did  not  exercise 
its  legitimate  functions  and  set  such  verdict  aside ;  but  in  the 
language  of  Tyndal,  C.  J.,  in  Mellin  v.  Taylor,  3  Bing.,  N.  S., 
100,  the  Court  in  such  cases  ought  to  exercise  not  merely  a 
cautious,  but  a  strict  and  sure  judgment,  before  they  leave  the 
cause  to  a  second  jury.  The  question  here  is  a  question  of 
fact,  and  was  properly  submitted  by  the  learned  Judge  who 
tried  the  cause  to  tbe  jury  whose  province  it  was  to  decide 
upon  the  credit  of  the  witnesses,  and  having  found  for  the 
defendant,  our  inquiry  now  must  be  was  there  any  evidence 
to  justify  stich  finding.  This  largely  depends  upon  the  order 
of  the  28th  /Se/><et>i&6i%  18G7,  upon  the  defendant  for  a  load 
of  coal,  if  signed  by  the  plaintiff  or  by  his  authority,  then  in 
either  case  the  verdict  is  correct. 

The  evidence  is  cei*tainly  conflicting.  That  of  the  plaintifT 
I  think  the  jury  might  have  rejected  upon  the  ground  that 
either  his  memory  was  so  defective  as  not  to  be  depended  upon 
or  that  he  was  wilfully  inaccurate  in  his  statement  of  facts. 


JULY,    1870.  103 

and  if  his  evidence  is  withdrawn  from  the  case  then  the  weight 
of  evidence  appears  to  me  to  be  with  the  defendant,  or  certainly 
as  strong  in  his  favor  as  in  that  of  the  plaintiff,  which  is  all 
that  is  required  to  sustain^  the  verdict.  Upon  the  2nd  Jvly^ 
1868,  the  plaintiff  made  an  affidavit,  shewing  the  defendant 
was  indebted  to  him  in  the  sum  of  $200,  and  for  which  sum 
the  defendant  was  arrested  in  the  present  suit.  Upon  the 
previous  20th  February  he  wrote  to  defendant,  enclosing  his 
account,  claiming  a  balance  of  $78.20,  at  which  time  the  dealings 
between  the  parties  were  closed,  and  yet  subsequently  and 
without  much  regard  to  hb  oath,  he  made  the  affidavit  claiming 
a  debt  of  $200. 

The  defendant  states  that  in  1860  the  plaintiff  introduced 
Bent  to  him,  at  ^nce  Edward  Island,  as  his  friend  and  agent, 
and  said  whatever  I  did  with  him  would  be  the  same  as  with 
himself.  This  the  plaintiff  does  not  in  express  terms  deny, 
but  says  he  has  no  recollection  of  the  introduction,  thus  leaving 
the  defendant  without  a  contradiction  throughout  the  evidence. 
Bent  says  he  is  positive  he  had  the  authority  of  the  plaintiff 
for  signing  his  name  to  the  order  upon  the  defendant,  while 
the  plaintiff,  on  the  other  hand,  is  equally  positive  he  did  not 
give  the  authority,  and  he  further  states  he  allowed  no  man 
to  write  a  document  for  him  without  his  name  being  subscribed 
to  it,  and  I  presume  he  means  by  himself.  In  a  subsequent 
part  of  his  testimony,  when  the  order  upon  Pope,  of  the  12th 
September,  1868,  drawn  by  Peardan  in  his  favor,  was  shewn 
to  him  endorsed  in  his  name,  he  then  admitted  it  was  signed 
by  Bent  with  his  special  authorit}\  This  order  was  drawn 
but  fourteen  days  before  that  upon  the  defendant  for  the  coal. 
Taking  his  evidence  altogether,  I  cannot  avoid  thinking  there 
was  much  for  the  jury  iii  it  to  discredit,  and  if  they  did  so 
then  we  have  the  contradiction  between  Bent  and  Landers  to 
its  form.  The  latter  states  Bent  admitted  to  him  that  he  had 
signed  the  order  without  the  authority  of  the  plaintiff.  This 
Bent  denies.  Lander  is  the  brother-in-law  of  plaintiff,  and 
not  on  terms  with  Bent,  making  it  purely  a  question  of  credit 
for  the  jury  as  to  which  of  these  witnesses  they  believed.  The 
Judge  who  tried  the  cause  left  it  to  the  jury  very  open  upon 
the  credit  of  all  the  witnesses,  and  in  doing  so  we  think  he 
was  correct,  and  as  they  found  for  the  defendant,  we  are  of 
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opinion  the  weight  of  evidence  is  not  safficiently  preponderating 
in  favor  of  the  plaintiff  to  justify  us  in  disturbing  the  verdict* 
The  rule,  therefore,  for  a  new  trial,  must  be  discharged  with 
costs. 


SILVER  ET  AL.  V.  Mcculloch. 

A^FBAL  from  M  order  dlMharvintr  »n  order  niai  to  set  Mide  an  awud  mede  in  foTor  of 
plaintiff.  The  award  proceeded  mainlj-  on  erideooe  taken  under  a  commteion  execoted  In 
Engtand,  bat  this  did  not  appenr  fnim  the  award  itself,  nor  did  It  Oontaln  the  grounds  of  the 
trbkiraior^s  decision.  This  contmlsslon  and  the  evidence  taken  thereundenr  had  been  returned 
to  the  Prothonotary  and  opened  by  him  in  the  presence  of  the  plalntUTs  oonnsel  alone,  without 
any  notice  irivon  to  the  defendant's  counsel,  then  handed  to  the  plaintUTs  counsel,  and  bj  him 
produced  to  the  arbitrator,  and  under  protest  of  defendant's  counsel  read  to  and  considered  bgr 
the  arbitrator.  But  with  the  exception  of  this  objection  the  defendants  ooonssl,  although  a 
period  of  eighteen  months  had  elapsed  since  the  award,  had  taken  no  «teps  to  object  to  the 
mode  in  which  the  evidence  under  the  commission  was  taken,  or  to  the  legal  diaracter  of  that 
evidence,  nor  was  any  such  pointed  out  at  the  argument.  The  arbitrator,  however,  had 
promised  to  consider  aiiy  authorities  which  defendapt's  oounsd  might  prssent  to  bim  <m  this 
subject,  and  had  made  the  award  without  having  a  further  hearing. 

Held,  that  the  application  was  made  too  late. 

Appeal  dismissed  with  costs. 

WiLRiNS,  J.,  now,  (July  19th,  1870,)  delivered  the  judgment 
of  the  Court : — 

On  the  25th  of  March,  1869,  Mr.  Justice  DesBarres  made 
an  oixler  discharging  an  order  niai  which  had  been  obtained 
by  the  defendant  at  Chambers  to  set  aside  an  award  made  in 
this  cause,  and  on  the  7th  of  Api^  following  the  same  learned 
Judge  ordered  that  the  defendant  should  have  leave  to  appeal 
to  the  full  Court  from  the  first  mentioned  order.  The  appeal 
was  granted  on  eleven  grounds,  stated  in  the  order  allowing 
the  appeal.  The  order  nisi  so  discharged  was  made  on  reading 
the  affidavits  of  Robert  Motion  and  Robert  L,  WeaJtkerbe,  and 
the  rule  of  reference,  the  award,  and  the  papers  on  file  in  the 
cause.  The  awaixl,  on  Reference  to  that  learned  gentleman  of 
the  cause. and  all  matters  of  dispute  therein,  was  made  by 
Hiram  Blanchard,  a  Barrister  of  this  Court  He  found  all 
the  issues  joined  in  favor  of  the  plaintiffs,  and  that  the  defend- 
ant was  at  the  commencement  of  the  action  indebted  to  the 
plaintiff  in  $1113.56.  His  award  is  dated  the  30th  January^ 
1869. 
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It  appears,  (not  on  the  award,  but  from  the  aflSdavit  of  the 
plaintiffs'  attorneys,)  that  the  award  proceeded  partly  on  the 
evidence  of  Mr.  Foster  and  partly  on  evidence  taken  under  a 
commission  executed  in  England,    The  award  itself  does  not 
disclose  the  evidence  on  which  it  is  founded  nor  the  views  of 
the  learned  arbitrator's  decision.    It  appears  from  the  affidavits 
that  defendant,  according  to  the  te^^timony  of  Mr.  Fostert 
admitted  before  the  arbitrator  the  plaintiffs'  account  as  stated 
in  their  particulars,  with  this  qualification,  namely,  that  some 
of  the  goods  the  subject  of  the  action  had  not  reached  his 
hands,  and  these  of  the  value  of  £70  or  £74.    Extracting  from 
the  numerous  objections  urged  against  the  order  appealed  from 
the  substantial  ones,  it  appears  that  they  refer  partly  to  the 
evidence  submitted  to  the  learned  arbitmtor  under  the  com- 
mission, and  partly  to  surprise  on  the  defendant,  in  consequence 
of  an  alleged  unredeemed  pledge  given  by  the  learned  arbitrator 
to  consider  certain  authorities  that  were  to  be  furnished  by 
the  defendant's  counsel  before  the  award  should  be  made. 
Respecting  the  first  of  these,  it  does  not  appear  when  the 
commission  was  returned  to  the  Prothonotaiy  at  Halifax,  but 
it  was  opened  by  that  officer  in  the  presence  of  the  plaintiffs' 
attorney  alone,  and  without  any  notice  of  the  return  of  the 
commission  and  the  examinations  to  the  defendant  or  his 
attorney  being  given  to  him  by  the  the  plaintiffs'  attorney. 
A  few  days  pi*evious  to  the  first  hearing  of  the  cause  by  the 
arbitrator,  the  plaintiffs'  attorney,  without  the  consent  or 
privity  of  the  defendant's  attorney,  received  the  commission 
and  examinations  from  the  officer  of  the  Court,  together  with 
the  other  papers  on  file  in  the  cause.     He,  at  a  hearing  before 
the  arbitrator  on  the   14th  of  January,  of  which  he  had 
previously  notified  the  defendant's  attorney,  and  after  he  had 
waited  a  few  minutes  for  the  latter,  produced  the  commission 
and  began  to  read  it.    The  defendant's  attorney  then  made 
his  appearance  and  objected  to  the  commission  being  read  on 
the  grdund  of  want  of  notice.    The  hearing  was  adjourned 
nntil  the  16th  proximo,  when  both  the  attomies  appeared. 
Then  the  reception  of  the  commission  was  again  objected  to, 
but  received  by  the  arbitrator,  who  heard  the  same  and  the 
examinations  read,    the    defendant's   attorney   and  counsel 
objecting  thereto.    The  foregoing  facts  are  stated  by  Mr.  FosUr 
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in  his  aflGidavit  with  others  to  which  I  shall  have  occasion  to 
rtf ec  presently.  Mr.  Mottan,  the  defendant's  attorney,  states 
that,  presentinpr  himself  before  the  arbitrator  a  few  minutes 
before  the  appointed  time,  he  foand  the  plain tifis  attorney 
reading  to  the  arbitrator  the  commission  of  which  he  had  had 
no  previous  notice,  and  which  he  then  saw  for  the  fitst  time, 
and  that  he  immediately  objected  to  its  reception  as  evidence 
on  those  grounds,  referring  to  the  requirements  of  the  statute, 
which  had  not  been  complied  with.  He  adds  that  he  stated 
to  the  arbitrator  that  if  the  objections  urged  by  Mr,  Weatherh$ 
to  the  reception  of  the  commission  could  be  brought  before 
this  Court,  the  defendant  would  rest  his  defence  on  them,  and 
that  the  learned  arbitrator  thereupon  observed  that  that  was 
a  point  on  which  the  defendant  had  a  right  to  have  the  opinion 
of  the  Court,  and  further  that  if  it  be  proper  or  advisable,  he 
would,  in  his  award,  set  out  the  objection  referred  to  rather 
than  report  it  up  under  the  statute.  Mr.  Motion  further  states 
that  Mr.  Blandiard  agreed  to  have  another  hearing  or  receive 
authorities  on  the  part  of  the  defendant  to  shew  it  would  be 
permissible  to  set  out  the  grounds  of  his  award  on  the  face  of 
it,  and  further  that  if  he  could  not  give  the  defendant  the 
advantage  of  the  objections  he  would  not  'shut  him  out 
alU^ther,  but  give  another  hearing. 

The  only  further  facts  not  noticed  above  stated  by  Mr. 
Weatherbe  in  his  affidavit  are  to  the  effect  that  he  objected  to 
the  reception  of  the  evidence  under  the  commission  on  the 
ground  of  want  of  notice  under  the  statute  ;  that  he  took  and 
urged  the  objection  at  his  first  appearance  as  defendant's 
counsel  before  the  arbitrator;  that  afcer  hearing  it  the 
arbitintion  adjourned,  agreeing  that  he  would  consider  whether 
the  evidence  should  be  admitted  at  all  on  the  preliminary 
ground  of  objection,  and  that  if  he  was  not  bound  to  reject  it 
on  these  grounds  he  would  consider  whether  he  would  allow 
the  objections,  if  any,  appearing  on  the  face  of  the  commission, 
to  be  raised  before  him.  Mr.  Weatherbe  proceeds  to  state  that 
at  the  next  meeting  the  arbitrator  overruled  the  objection  as 
to  want  of  notice,  and  referring  to  section  10  of  chapter  135, 
declared  he  would  hear  no  objections  whatever  respecting  the 
commission.  Mr.  Weatherbe  and  Mr.  MoUon  concur  in  stating 
that  they  would  not  have  consented  to  waive  the  right  of 
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calling  the  defendant  if  the  arbitrator  had  not  distinctly 
admitted  that  the  defendant  had  a  right  to  have  the  objections 
referred  to  heard  by  the  Court,  i/r.  Weatherhe  further  states 
that  there  was  no  further  hearing,  nor  had  he  notice  of  any, 
and  he  says  intelligence  of  an  award  made  took  him  entirely 
by  surprise.  He  concludes  by  stating  that  once  after  the  last 
hearing  the  learned  arbitrator  informed  him  that  he  had  found 
no  authority  for  setting  out  the  grounds  of  his  award,  and 
that  he,  {Mr.  Weatlierbe)  then  communicated  to  him  a  promise 
to  produce  authority  to  shew  that  the  award  might  contain 
the  grounds  on  which  it  was  made.* 

Mr.  Foster  admits  that  the  learned  arbitrator  expressed  his 
opinion  that  objections  to  the  commission  should  be  made 
before  a  Judge  and  not  before  him.  He  also  admits  that  Mr. 
Weatherhe  requested  the  arbitrator  to  make  his  award  in  the 
shape  of  a  report,  or  to  set  out  the  objections  raised,  and  that 
on  the  arbitrator's  expressing  doubts  as  to  his  power  to  do  so, 
Mr.  Weatherhe  undertook  to  produce  authorities  for  such  a 
course,  and  that  the  learned  arbitrator  expressed  his  willingness 
to  give  those  authorities,  when  received,  due  consideration. 
Mr.  Foster  says  that,  while  he  did  not  understand  Mr.  Blunchard 
to  promise  another  hearing,  yet  the  learned  arbitrator  said 
in  substance,  as  near  as  he  could  recollect,  that  if,  on 
looking  at  the  authorities,  (which  it  was  understood  Mr. 
Weatherhe  v:bh  to  fm-nish,)  he  could  not  find  sufficient  authority 
for  making  the  awai*d,  as  defendant's  counsel  wished,  he  would 
inform  them  before  making  up  his  award,  and  he  adds  these 
words,  viz. : "  Whatever  the  exact  words  used  by  Mr.  Blanchard 
were,  they  at  the  time  conveyed  the  impression  to  my  mind 
that  Mr.  Weatherhe  and  Mr.  Mofton  were  simply  to  be  allowed 
to  furnish  what  authorities  they  could,  and  that  the  arbitrator 
would  let  them  know  before  finally  making  up  his  award  as  to 
the  result  of  his  examination  of  the  authorities." 

These  are  all  the  material  facts  furnished  by  the  affidavits. 
The  learned  Judge  whose  order  is  appealed  having  previously 
distinctly  apprized    the   defendant's   counsel   as   well  as  the 


*Th«  time  of  this  conremtton  Mr.  Wt^th4rb€  rafera  to  i%  the  26th  Jawyary.  which  wai 
four  <U/i  before  theawutl  bears  date.  The  last  meeting  before  the  arbitrator  appears  (•  have 
taken  ptacr  on  the  t2nd  of  that  month. 
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counsel  of  the  plaintiffs  of  his  intention  to  inform  his  mind 
by  that  means  of  doubts  left  upon  it  by  the  affidavits,  required 
an  affidavit  from  the  learned  arbitrator.  It  merely  stated  that 
of  which  this  Court,  from  its  knowledge  of  the  learned  arbi- 
trator, could  need  no  assutunce,  that  that  learned  gentleman 
heard  all  the  testimony  and  all  the  objections  and  arguments 
of  the  counsel  on  both  sides  until  he  understood  that  both 
parties  had  concluded.  He  says  that  he  did  not  intend  the 
counsel  to  understand  or  expect  another  hearing  after  the  last 
which  he  gave.  He,  however,  states  his  distinct  recollection 
that  it  was  agreed  at  the  close  of  the  last  hearing  before  him 
that  Mr,  WeaUierbe  should  furnish  him  with  authorities,  but 
that  he  heard  nothing  of  a  further  formal  meeting,  nor  of  any 
desire  or  intention  on  the  part  of  defendant's  counsel  to  produce 
the  defendant  or  any  other  witneases.  The  undisputed  facts 
of  the  cases  before  us,  as  they  appear  from  the  affidavits,  are 
as  follows : — ^The  award  discloses  no  views  of  the  law  governing 
the  mind  of  the  learned  arbitrator, nor  the  nature  of  tbe  evidence 
brfore  him.  It  is  admitted,  however,  by  the  parties  that,  (with 
the  exception  of  the  officer  of  the  Court,  who  testified  merely 
of  the  integrity  of  the  documents  in  question,)  the  only  living 
witness  was  Mr,  Foster^  the  plaintifis'  attorney,  whose  testimony 
that  gentleman  has  made  us  acquainted  with,  and  the  only 
written  testimony  consisted  of  certain  examinations  purporting 
to  be  taken  under  a  commission  sued  out  by  the  plaintiffs,  issued 
out  of  this  Court  and  directed  to  commissioners  in  England^ 
which,  together  with  the  examinations,  was  returned  to  the 
Prothonotary  of  our  Court,  and  by  him  in  the  presence  of  the 
plaintifis'  counsel  alone  opened  without  any  notice  of  the 
return  of  the  documents  or  othei'wise  (pven  to  the  defendant's 
attorney,  handed  over  to  the  pi  aintiffs'  attorney,  and  by  that 
attorney  produced  to  the  arbitrator,  and  under  protest  of 
defendant's  counsel  and  attorney  read  to  and  considered  by 
the  learned  arbitrator.  The  affidavit  of  the  learned  arbitrator, 
made  by  him,  as  it  recites,  at  the  request  of  the  plaintiffs' 
counsel  and  of  the  learned  Judge,  while  it  denies  all  statements 
to  the  effect  that  a  meeting  ulterior  to  the  last  hearing  was 
promised,  intended,  or  reasonably  understood,  does  fumbh 
nevertheless  important  corroboration  to  allegations  made  by 
the  defendant's  own  counsel,  and  entirely,  indeed,  confirmed 
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by  the  plaintiflB*  attorney,  that  at  the  close  of  the  last  hearing 
it  was  agreed  that  Mr,  Weatherbe  should  furnish  the  learned 
arbitrator  with  authorities.  We  know  aliunde  from  what  is 
before  us  what  puipose  those  authorities  were  designed  to 
serve,  viz.,  to  satisfy  the  mind  of  the  learned  arbitrator  whether 
it  would  comport  with  precedents  and  his  duty  to  state  in  his 
award  the  grounds  of  it,  especially  in  relation  to  the  evidence 
under  the  commission,  in  order  that  if  the  examinations  had 
been  irregularly  opened,  or  if  they  were  subject  to  any  inherent 
legal  objections,  the  defendant,  notwithstanding  the  award 
against  him,  should  have  the  benefit  of  the  objections  in  question. 

We  cannot  shut  our  eyes,  and  no  authority  cited  requires 
us  to  shut  our  eyes  to  the  fact  disclosed  by  the  plaintiffs' 
attorney  that  the  examinations  were  a  portion  of  the  testimony 
before  the  learned  arbitrator,  and  we  know  not  how  far  they 
may  have  influenced  his  conclusions.  This  evidence  wan 
formally  objected  to  at  its  production  by  the  counsel  for  the 
defendant  Had  the  matter  rested  thei^e,  and  had  the  arbitrator 
credited  the  objection,  and,  without  any  condition  or  pledge 
respecting  it  given  to  the  objecting  counsel,  treated  it  as  legal 
evidence  and  acted  on  it,  we  might  have  been  so  pressed  by 
the  authorities  as  to  decide  that  the  award  could  not  on  that 
gix)und  be  opened  up.  Ardier  v.  Owen,  9  Dowl.,  341.  But 
the  matter  does  not  rest  there,  seeing  that,  to  adopt  the  very 
words  of  the  plaintiffs'  counsel,  who  seeks  to  sustain  the  award, 
*'  Mr,  Blanchard  said  in  substance  that  if,  on  looking  at  the 
authorities,  (which  it  was  understood  Mr.  Weatherbe  was  to 
furnish,)  he  could  not  find  sufficient  authority  for  making  the 
award,  as  defendant's  counsel  wished,  he  would  inform  them 
before  making  up  his  award,  and  whatever  were  the  exact 
words  used  by  Mr.  Blanchard  at  the  time,  they  conveyed  the 
impression  to  his  (ilf  r.  Foster*H)  mind  that  Mr.  Weatherbe  and 
Mr.  Motion  were  simply  to  be  allowed  to  furnish  what  author- 
ities they  could,  and  that  the  arbitrator  would  let  them  know 
before  finally  making  up  his  award  as  to  the  result  of  his 
examinations  of  the  authorities."  Hutchinson  v.  Shcpperton, 
13  Q.  B.,  965;  Pepper  v.  Gorham,  4  Moore,  148;  Jones  v. 
Coin*ey  et  cU.,  5  Bing.  N.  C,  187.  The  pledge  thus  given, 
probably   because  the  learned  arbitrator  naturally  inferred 
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from  his  not  receiving  a  note  of  the  promised  authorities  during 

the  interval  of  a  week  that  elapsed  between  the  last  heariiig 

and  the  award  made,  that   the    defendant's  counsel  did  not 

intend  to  submit  it,  does  not  appear  to  have  been,  in  fact, 

redeemed,  and  we  should  have  thought  if  the  question  had 

been  presented  to  us  within  the  statutable  period  prescribed 

for  objecting  from  opening  the   commiHsion,  or  rather  from 

knowledge  by  defendant's  counsel  of  its  being  opened,  that 

inasmuch  as  it  was  then  doubtful  whether  the  evidence  taken 

under  the  commission  could  be  legally  read,  the  award  ought 

not  to  be  confirmed.    But  now,  when  nearly  eighteen  months 

have  elapsed  since  the  award  was  made,  and  no  steps  have 

been  taken,  (as  we  have  ascertained,)   by  the  defendant  to 
object  to  the  mode  in  which  the  evidence  under  the  commission 

was  taken,  while  no  objections  have  been  made  to  us  as  respects 

the  legal  chat*acter  of  that  evidence,  though  during  the  whole 

of  that  long  period  he  had  full  opportunity  of  pointing  out 

and  urging  such  objections,  if  they  exist,  the  question  before  us 

us  must  be  viewed  in  a  very  different  aspect.    As  no  objections 

have  been  stated  on  the  points  just  noticed  the  award  is  clearly 

unimpeachable,  and  it  must  be  boi*ne  in  mind  that  our  Revised 

Statute  limits  the  right  of  a  party  who  may  be  affected  by  the 

reading  of  such  evidence,  to  object  to  its  being  read,  to  a  period 

of  eight  days  after  the  notice  of  the  return  of  the  examination 

of  the  witnesses  residing  abroad,   during  which  period  the 

objections  are  required  to  be  specified  in  writing  and  to  be 

submitted  to  the  Court  or  a  Judge  to  be  decided  on.    Such  a 

course,  as  already  observed,  has  'Uot,  up  to  this  time,  been 

pursued  by  the  defendant. 

We  are  therefore  of  opinion,  (the  evidence  in  question  not 
having  shewn  to  be,  when  this  appeal  was  allowed,  subject  to 
any  objection,)  that  we  are  bound  to  consider  that  sufficient 
evidence  was  before  the  learned  arbitrator  to  sustain  the 
award,  and  that  therefore  this  appeal  from  the  order  of  the 
learned  Judge  who  made  it  must  be  dismissed  with  costs. 

WiLKiNS,  J.,  orally  added  words  substantially  as  follows, 
▼iz. :— "  The  case  is  in  substance  this.  The  defendant,  who, 
for  a  long  time  before  be  moved  to  set  the  award  aside,  knew 
of  and  had  free  aoeess  to  the  opened  commission  and  the 
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evidence  taken  under  it,  and  had  then  and  ever  since  has  had 
the  means  of  ascertaining  whether  any  valid  objections  existed 
in  relation  to  them,  did  not,  when  he  so  first  moved,  point  out, 
nor  has  he  since  pointed  out  any  one  such  objection.  For 
what  end  of  substantial  justice,  then,  should  we  in  effect  send 
back  this  matter  to  the  learned  arbitrator,  who  was  as  respects 
it  a  Judge  of  law  and  fact  selected  and  approved  by  the 
defendant  himself,  even  on  an  assumption  no  doubt  well 
founded, — that  the  award  rests  on  the  evidence  disclosed  by 
the  commission  ?" 
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0«  tlM  trial »  tnotioD  wm  mad*  for  noo'fnit  The  Judge  IndlMd  to  the  opInloB  tluit 
pisliitlff  bMl  fftltod  to  etUbUih  bii  mm,  bot  not  to  dooUtdty  u  to  gnuit  the  uotloo,  wMl  U 
«M  agioed  to  witbdnw  tho  cauM  from  the  Juiy  and  refer  it  to  the  Cooit.  The  erldenoe  wm 
rwj  hidiatlnet,  and  aa.  In  view  of  the  pleadinge  and  dreumsUiicea,  a  Jodgment  oonld  not  be 
ftven  for  either  party, 

add,  that  there  ahonld  be  a  new  trial. 

Johnston,  E.  J.,  now,  (July  19th,  1870,}  delivered  the 
judgment  of  the  Court : — 

This  cause  was  tried  at  Baddeck,  and,  as  appears  by  the 
minutes  of  the  learned  Judge,  after  the  plaintiff's  case  was 
closed,  and  before  evidence  had  been  given  for  the  defendantSi 
on  a  motion  for  nonsuit,  the  learned  Judge  inclined  to  the 
opinion  that  the  plaintiff  had  failed  to  establish  his  case,  but 
not  so  decidedly  as  to  induce  him  to  grant  the  motion ;  and 
under  these  circumstances  it  was  agreed  to  withdraw  the  cause 
from  the  jury  and  refer  it  to  the  judgment  of  the  whole  Court. 
In  consequence,  the  opinion  of  the  jury  was  not  taken  on  issues 
in  writing,  agreed  upon  by  the  counsel,  nor  on  the  pleadings^ 
nor  were  damages  assessed.  The  plaintiff's  writ  set  out  a  deed 
bjr  which  John  and  Malcolm  Campbell  assigned  to  the  defend- 
ants their  real  and  personal  estate  to  be  converted  into  money 
and  applied  in  paying  certain  creditors  named  in  an  annexed 
schedule,  who,  within  a  specified  time,  should  execute  a  release 
to  the  asrigneee ;  that  the  plaintiff,  one  of  these  creditors,  did 
release  within  the  period,  and  the  defendants  accepted  the 
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trust  and  acted,  and  paid  the  plaintiff  *  part  of  his  debt 
But  although  the  property  waA  more  than  sufficient,  yet  the 
defendants  did  not  take  possession  of  it  and  convert  it  into 
money  and  pay  the  plaintiff  in  full.  The  only  pleas  bearing 
on  the  question  apparently  in  dispute  alleged  that  £50  was  all 
that  was  due  the  plaintiff,  and  that  he  put  that  sum  in  the 
schedule  as  the  amount  due  him,  and  which  had  been  paid 
him,  and  as  an  equitable  defence  that  the  plaintiff,  the  assignors 
and  the  defendants  agreed  that  the  plaintiff  should  accept  the 
said  John  Campbell  as  his  payment  and  the  defendants  be 
discharged  from  liability  as  assignors,  and  that  the  plaintiff 
accepted  and  received  certain  sums  in  payment  of  the  amount 
due  him. 

From  the  courae  the  trial  took,  no  evidence  was  given  on 
the  pleas,  nor  was  it  shewn  what  was  the  nature  and  value  of 
the  property,  or  into  whose  possession  it  came,  or  whether  the 
defendants  ever  received  any  part  of  its  proceeds,  or  that  any 
demand  had  been  made  on  them.  The  plaintiff's  claim  is  for 
damages  for  neglect  of  duty  in  not  realizing  the  proceeds  of 
the  property,  not  for  non-payment  of  money  received,  and 
these  damages  it  is  the  province  of  the  jury  to  assess  after 
evidence  of  all  the  circumstances,  and  in  the  absence  of  such 
finding  it  would  be  difficult  to  give  judgment  for  the  plaintiff 
for  any  specific  amount.  The  defendants,  not  having  executed 
the  deed,  are  chargeable  on  the  ground  of  acceptance,  and  the 
evidence  is  not  very  distinct  on  this  head,  and  it  appears  to 
the  Court  that,  in  view  of  the  pleadings  and  circumstances, 
the  case  does  not  come  before  it  in  such  a  manner  as  to  warrant 
A  judgment  being  now  given.  •We  are  therefore  of  opinion 
that  there  should  be  a  new  trial,  and  that  the  parties  respec- 
tively have  leave  to  amend  or  add  to  their  pleadings,  without 
costs  if  they  see  fit,  and  that  the  costs  of  this  argument  abide 
the  first  result. 
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PLAismTP  and  d«tendaiii  w«re  adjoining  iiroprleton,  their  rtspeetlTO  loto  being  divided 
by  an  ordinary  post  and  board  fence.  This  fenee  was  blown  down,  and  defendant  employed 
persons  to  build  a  new  one,  which  differed  from  the  old  in  that  the  poeta  had  "shoea.'*  The 
excavations  neoeesaiy  for  the  poets  and  "shoes'*  were  made  by  dUiatsnt  partly  on  his  own 
land  and  partly  on  plaintiff's  land. 

Beld,  that  defendant  had  no  right  to  excavate  or  bnild  upon  the  plaintiff's  land. 

DesBarres,  J.,  now,  (July   19th,  1870,)  delivered  the 
judgment  of  the  Court : — 

The  plaintiff  and  defendant  are  owners  of  adjoining  lots  of 
land  in  this  city,  divided  by  a  post  and  board  fence,  which  for 
several  years  has  been  upheld  and  recognized  by  both  jmrties 
as  the  true  line  of  division  of  their  respective  lots.  In  1867, 
the  fence  being  old  and  decayed,  was  blown  down  by  the  wind, 
and  the  defendant  employed  persons  to  remove  the  materials 
and  build  a  new  fence  in  place  of  and  in  the  line  of  the  old. 
The  posts  of  the  old  fence  stood  on  the  south  or  defendant's 
side  of  the  fence,  the  posts  of  the  new  were  sunk  in  the  ground 
on  the  north  or  plaintiff's  side  of  the  fence,  thus  encroaching, 
on  plaintiff's  lot  four  or  five  inches,  the  depth  of  the  posts. 
This  encroachment  on  the  plaintiff's  lot  is  one  of  the  acts  of 
trespass  complained  of  in  the  present  action.  Secondly,  the 
plaintifi  complains  that  in  making  the  new  fence  the  defendant 
not  only  made  the  holes  for  the  posts  wholly  on  plaintiff's  lot, 
but  also  dug  holes  therein  and  made  excavations  for  the  shoes 
af&xed  thereto,  extending  further  on  plaintiff's  lot  than  the 
posts,  instead  of  digging  the  holes  for  and  placing  both  on  his 
own  land  or  side  of  the  fence,  as  he  insists  it  was  the  duty  of 
the  defendant  to  do.  Thirdly,  that  defendant  cut  and  destroyed 
some  of  the  roots  of  and  overturned  a  hawthorn  tree  belonging 
to  the  plaintiff  situate  inside  of  his  lot,  by  which  he  says  the 
tree  was  materially  injured. 

The  defendant,  first  denying  the  committing  of  the  several 
trespasses  set  forth  in  the  plaintiff's  writ  and  declaration,  by 
his  third  plea  justifies  the  digging  of  the  holes,  and  asserts  a 
right  to  dig  the  holes  on  plaintiff's  land  in  extension  of  those 
made  on  his  own  land  for  the  purpose  of  erecting  and  suppoit- 
ing  the  new  fence  in  place  of  the  old,  and  this  raises  a  question 
of  some  importance,  that  is,  whether,  under  the  law  as  it  exists^ 
8» 
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an  owner  of  land  adjoining  the  land  of  another  may,  in  making 
a  line  or  partition  fence  or  ditch,  make  excavations,  &c.,  partly 
on  his  own  land  and  partly  on  the  land  of  an  adjoining  owner. 
His  Lordship  the  Chief  Justice,  before  whom  this  caase  was 
tried,  acting  on  the  authority  of  the  case  of  Voides  v.  MiUer, 
3  Taunt,  137,  in  which  the  principle  prevailing  at  common 
law  is  laid  down,  instructed  the  jury  that  the  defendant  was 
bound  to  keep  within  the  line  of  his  own  land,  and  was  in 
strict  law  guilty  of  a  trespass  if  he  transgressed  it  Under 
these  instructions  the  jury  found  a  verdict  for  the  plaintiff, 
and  the  defendant's  counsel  being  dissatisfied  with  the  ruling 
of  the  learned  Chief  Justice,  took  a  rule  under  the  statute  to 
set  it  aside,  contending  that  the  defendant  had  a  right  in 
erecting  the  new  fence  to  dig  holes  for  the  posts  and  the 
shoes  afExed  thereto  equally  as  much  on  the  plaintiff's  land 
a9  on  his  own,  in  other  words  contending  that  the  rule  of  the 
oommon  law  in  relation  to  partition  fences  if  not  expressly, 
had  virtually  been  superceded  by  the  provisions  of  chapter  48 
of  the  Revised  Statutes,  (3rd  Series).  This  contention,  however 
equitable  it  may  seem  to  be,  cannot,  I  think,  be  suppoi*ted,  for 
there  is  nothing  in  this  act  to  alter  or  affect  in  any  way  the 
common  law  principle  applicable  to  the  making  of  such  fences. 
One  of  the  objects;  of  the  Legislature  in  passing  this  act,  as  I 
read  it,  was  to  designate  the  nature  and  kind  of  materials  of 
which  all  fences  of  enclosed  lands  are  to  be  constructed,  another 
to  prescribe  the  height  of  such  fences,  and  the  proportion  of 
fences  to  be  built  and  maintained  by  the  respective  proprietors 
of  adjoining  and  improved  lands,  giving  the  fence  viewers  in 
case  of  any  neglect  on  the  part  of  any  adjoining  proprietor  to 
erect  his  proportion  of  fence  the  power  to  cause  such  proportion 
of  fence,  after  due  notice  to  be  made  or  repaired,  and  making 
the  proprietor  so  neglecting  responsible  to  the  fence  viewers 
for  double  the  expense  of  making  and  repairing  such  fence. 
It  also  provides  that  in  the  event  of  adjoining  proprietors 
differing  as  to  the  part  or  proportion  of  a  new  division  fence 
to  be  used  b}'  each,  the  nearest  fence  viewer  shall  decide  the 
same,  but  it  does  not  give  either  to  the  proprietors  of  any  land 
adjoining  the  land  of  another  or  the  fence  viewer  employed  to 
make  or  repair  a  partition  fence  any  right  to  make  such  fence 
partly  On  the  land  of  one  proprietor  and  partly  on  the  land  <tf 
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the  other,  althoagh  I  am  inclined  to  think  that  many,  if  not 
the  greater  part  of  the  ordinary  rail  or  Virginia  fences,  as  they 
are  called  in  this  Province,  are  by  common  consent  generally 
so  made. 

It  is  obvious  that  a  fence  viewer  under  this  act  has  no 
power  .or  authority  to  fix  and  establish  any  line  of  division  or 
boundary  between  the  adjoining  owners  of  land.  He  is  merely 
required  to  decide  what  proportion  of  fence  each  proprietor  is 
to  make  wh«n  the  boundary  or  division  line  is  fixed  or  assented 
to,  and  to  make  the  fence  thei^eon  in  case  either  of  the  pro- 
prietors, after  due  notice,  shall  neglect  to  make  it.  The  common 
law  rule  as  to  the  making  of  partition  fences  being,  as  I  think, 
in  force  here,  that  rule  as  laid  down  by  Lawrence,  J.,  in 
V<yide8  V.  Miller^  must,  in  my  opinion,  prevail  in  the  present 
case.  *'  No  man/'  he  says,  **  making  a  ditch  can  cut  into  his 
neighbor's  soil,  but  he  usually  cuts  it  to  the  very  extremity  of 
his  own  land.  He  is  of  course  bound  to  throw  the  soil  which 
he  digs  out  upon  his  own  land,  and  often,  if  he  likes  it,  plants 
a  hedge  on  the  top  of  it ;  therefore  if  he  afterwards  cut  beyond 
the  edge  of  the  ditch  which  is  the  extremity  of  his  land  he 
cuts  into  his  neighbour's  land,  and  is  a  trespasser."  The  same 
principle  must  of  course  apply  to  the  making  of  a  partition 
fence,  which  a  party  is  not  at  liberty  to  make  beyond  the 
extremity  or  boundary  of  his  own  land. 

In  Massachudetta  a  different,  and,  it  may  be,  a  more  reason- 
able rule  prevails.  In  that  State  partition  fences  and  ditches 
ai-e  placed  on  the  land  of  both  parties  equally,  vide  Newell  v. 
Hill,  2  Metcalfe's  R.,  180,  cited  at  the  argument  by  Mr.  Gray.  I 
have  read  that  case  carefully,  and  am  strongly  impressed  with 
the  forcible  reasoning  of  the  learned  Chief  Justice  Skaw,  by 
whom  the  judgment  of  the  Court  was  delivered,  so  much  so 
that  if  I  were  at  liberty  to  take  that  case  as  an  authority  to 
govern  my  decision  in  this,  I  would  not  hesitate  to  adopt  the 
principle  it  lays.down,  which  recommends  itself  to  my  mind  as 
Just  and  well  adapted  to  the  requirements  of  the  people  of  this 
country,  who,  as  I  have  already  remarked,  I  believe,  in  many,, 
not  in  most  cases,  practically  carry  out  that  principle,  but  as 
the  Legislature  of  this  Province  has  not  spoken  on  that  subject 
as  the  Legislature  of  the  State  of  Massachusetts  has,  we  are 
necessarily  thrown  back  upon,  and  bound  to  decide  the  case 
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upon  the  principle  of  the  common  law,  the  wisdom  and  sound* 
ness  of  which  it  is  not  for  us  to  question.  In  Dae  dem,  Pring 
V.  Pearsey,  7  B.  &;  C,  307,  Holroyd,  J.,  says:  'Generally 
speaking,  where  an  enclosure  is  made  the  party  making  it 
erects  his  bank  and  digs  his  ditch  on  his  own  ground  on  the 
outside  of  the  bank.  The  land  which  constitutes  the  ditch  in 
point  of  law  is  part  of  the  close,  though  it  be  outside  of  the 
bank."  This  being  the  rule  at  common  law  as  to  the  making 
of  a  ditch  or  fence  separating  adjoining  lands  belonging  to 
different  owners,  we  must  examine  the  evidence  contained  in 
the  repoi*t  of  the  trial  to  see  if  the  defendant,  in  erecting  the 
fence  in  question,  has  departed  from  that  rule,  and  committed 
any  act  of  trespass  on  plaintifTs  land  sufficient  to  support  the 
verdict  which  the  jury  have  found. 

It  is  impossible  to  read  the  evidence  without  regretting 
that  for  trespasses  so  small  as  those  complained  of  some  course 
was  not  adopted  to  prevent  the  necessity  of  bringing  the  present 
action,  which  probably  never  would  have  been  brought  if  a 
more  friendly  feeling  than  there  appears  to  have  been  had 
existed  between  the  contending  parties.  It  is,  however,  before 
us,  and  we  must  deal  with  it  as  we  would  if  it  were  a  more 
important  matter  than  it  is.  There  was  conflicting  testimony 
as  to  the  depth  of  the  plaintii!*s  lot,  which  I  do  not  consider 
as  at  all  material  in  the  consideration  of  this  case,  since  it  is 
manifest  from  the  evidence  on  both  sides  that  the  present  as 
well  as  the  previous  possessors  of  the  respective  lots  always 
held  by  the  line  of  the  old  fence,  on  which  the  new  fence, 
according  to  the  testimony  of  Caldwell,  the  builder  of  it,appears 
to  have  been  erected.  His  testimony,  though  called  on  the 
part  of  the  defendant,  is  decidedly  against  him,  and  is  of  itself 
enough  to  support  the  verdict.  He  says  that  the  three  posts 
to  which  the  boards  of  the  new  fence  were  nailed  were  placed 
on  the  north  or  plaintiffs  side  of  the  fence,  shewing  conclusively 
that  if  the  new  fence  is  exactly  on  the  line  of  the  old,  as  he 
says  it  is,  the  new  posts,  which  are  six  inches  aquare,  are  to 
that  extent  an  encroachment  on  the  plaintifTs  lot  The  new 
posts,  too,  were  sliod,  and  the  holes  made  to  receive  them  were 
consequently  larger  than  the  old,  which,  it  seems^  were  noi 
shod,  and  therefore  to  admit  of  the  shoes  being  affixed  to  the 
new  posts  it  was  necessary  to  dig  into  the  plaintiflTs  land,  as 
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Caldwell  himself  admits,  twenty  inches  north  of  the  posts. 
The  digging  of  the  holes  for,  and  sinking  and  embedding  of 
theshoes  to  a  considemble  depth  in  the  plaintiff's  land  without 
his  consent  and  against  his  will  must,  it  appeal's  to  me,  also  be 
regarded  as  acts  of  trespass.  Again,  Caldwell  admits  the  cutting 
of  some  of  the  roots  of  plaintiff's  hawthorn  tree,  which  stood 
eight  or  ten  inches  north  of  the  boards  of  the  fence.  When 
the  fence  was  put  up  and  boarded  he  says  the  tree  was 
standing  exactly  as  before,  but  when  he  saw  it  again  the  day 
before  the  cause  was  tried  it  was  then  leaning  over,  but  healthy. 
The  cutting  of  some  of  the  roots  of  the  tree  did  not  destroy 
its  vitality,  though  its  leaning  posture  may  have  injured  its 
appearance.  This,  though  a  trifling  matter,  was  yet  another 
act  of  trespass  on  plaintiffs  lot,  for  which,  together  with  the 
other  trespasses  before  adverted  to,  the  jury  found  a  verdict 
in  favor  of  the  plaintiff  for  eight  dollars  damages. 

It  was  objected  that  the  damages,  small  as  they  are  in 
amount,  were  excessive.  In  aaswer  to  this  objection  I  may 
say  that  if  I  had  been  a  juror  in  the  cause,  I  do  not  think  I 
would,  under  the  circumstances,  have  given  as  much,  but  the 
jury  having  been  instructed,  as  we  think  rightly,  that  the  acts 
committed  by  the  defendant's  hired  servant  were  in  strict  law 
trespasses,  it  was  for  them  to  fix  the  measure  of  damages,  and 
with  that  measure  both  parties  must  be  content. 

We  are  all  of  opinion  that  the  rule  for  setting  aside  tlie 
verdict  must  be  discharged  with  costs. 


OF  TBI 
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A  fhkmtrr  in  ejectimot  proved  to  be  entitled  u  a  tenant  In  eonuDOB*  and  with  a  defined 
intereet  ai  eocb,  bat  a  right  to  recover,  eubject  to  th«  righta  of  the  other  tenanti  or  thotr 
legal  repreaentotlvef^  againit  a  etraBger^  although  inch  pUdntiff  claimi  a  right  of  powewion 
lo  an  entirety. 

A  pucbaiar  at  a  Sherlfl'i  iale  me^  appoiai  a  third  panoo  to  raeetra  the  deed. 

WiLKiNS,  J.,  now,  (December,  1870.)  delivered  the  jndgmenfe 
of  the  Court : — 

This  is  an  action  of  ejectment  brought  by  the  plaintiff  to 
recover  from  defendants  a  tract  of  land  situate  in  SteioicuJce. 
The  defendant  McNutt  limited  bis  defence  to  one-ninth  of  the 
premises,  disclaiming  for  the  remaining  eight-ninths.  The 
defendant  SiU^y  disclaims  for  one-ninth,  denying  the  plaintiff's 
right  to  the  possession  of  eight-ninths.  The  plaintiff  rests  his 
claim  to  recover  on  a  Sheriff's  deed,  dated  17th  March,  1867, 
which  recites  a  judgment  obtained  by  one  Smith  against  the 
defendant  McNutt,  and  an  execution,  levy  and  sale  at  auction 
thereunder  to  one  King,  purchaser  at  the  sale,  by  whose 
appointment  the  deed  was  executed  to  the  plaintiff.  The 
premises  conveyed  are  described  as  a  certain  tract  with  metes 
and  bounds,  ''  being  all  that  part  of  the  Anthony  MarshaU 
grant  now  owned  and  occupied  by  the  said  Alexander  McNuM.** 
The  Coui*t,  empowered  and  required  to  draw  inferences  from 
the  facts  proved,  cannot  but  conclude  that  one  Phineas  McNutt, 
(father  of  Alexander,)  who  died  in  Septevkber,  1849,  consider^ 
ably  less  than  twenty  years  before  the  commencement  of  this 
action,  on  what  the  witnesses  call  **  the  fiarm,"  "  the  place»" 
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and  "  the  premises  in  dispute,"  phrases  indifferently  used  in 
relation  to  the  tract  of  land  described  in  the  deed  to  the  plain* 
tiff*,  which  they  had  Beard  read,  and  who  had  lived  and  brought 
up  a  family  on  it,  during  a  period  of  twenty  years  that  elapsed 
between  his  first  occupation  and  his  death,  and  who  died 
intestate,  was  seized  in  fee  at  the  time  of  his  death.  The 
defendant  McNvM  says,  indeed,  that  his  father  never  had  any 
right  to  the  place,  an4  never  claimed  any  right  to  it,  but  this, 
of  course,  cannot  countervail  the  presumption  of  a  seisin  in  fee 
derivable  from  the  long  possession  of  the  father. 

It  appears  that  the  old  man,  at  his  death,  left  nine  children, 
lawful  heirs,  the  offspring  of  himself  and  his  widow,  who  lived 
on  the  farm  at  and  after  his  death.  Of  these,  Alexander  was 
one.  At  that  time,  and  at  the  execution  of  the  deed,  and  at 
the  trial,  defendant,  (ilcNuMJ  lived  on  the  premises,  but  from 
his  father's  death  until  the  Sheriff's  sale  his  possession  was, 
in  law,  the  possession  of  himself,  and  the  co-heirs  having  an 
interest  in  common  with  him.  On  the  execution  of  the  Sheriff*! 
deed,  as  recently  as  1867,  he  cea^ied  to  have  any  interest  as  a 
co-heir.  If  he,  then,  was  interested  in  any  other  respect  all 
the  last-mentioned  interest,  of  course,  also  passed,  by  the  deed, 
to  this  plaintiff.  Did  he  subsequently  acquire  any  other  right 
or  interest  in  the  premises  ?  He  answers,  conclusively,  that 
question  by  saying :  **  I  never,  at  any  time  in  my  life,  had  any 
right  or  title  to  the  place.  I  only  lived  on  it."  It  is  clear, 
then,  that  the  only  interest  which  plaintiff  is  proved  to  have 
taken^ under  his  deed  was  the  interest  that  Aleocander  had^ 
and  that  that  interest  was  one  undivided  ninth  part  of  the 
premises  in  question.  The  Court  entertains  no  doubt  that  it 
was  competent  to  King,  the  purchaser  at  the  sale,  to  appoint 
this  plaintiff  to  receive  the  deed,  this  plaintiff  who  paid  the 
purchase  money,  instead  of  subjecting  the  parties,  or  any  of 
them,  to  the  unnecessary  expense  of  an  extra  deed  of  convey- 
ance. It  only  remains,  then,  to  enquire  as  regards  the  defend- 
ant Alexander,  whether  the  plaintiff,  proved  to  be  legally 
entitled  to  that  one  undivided  part  of  the  estate,  (as  a  tenant 
in  common,)  which  Alexander  once  owned,  can,  as  such, 
recover  against  Aleccander,  a  mere  stranger  to  the  title,  and 
clearly  a  trespasser  as  respects  the  plaintiff's  possession  of  the 
whole  premises  of  which  old  Phineas  died  seised.    It  appear* 
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to  me  quite  clear  that  the  affirmative  has  the  support  of  principle 
and  authority.  His  undivided  interest  extends  over  every 
part  of  the  whole  land  in  question.  If  he  were  to  make  a 
formal  entry  to-morrow,  his  entry  being  lawful,  and  as  against 
a  stranger,  it  would,  in  law,  be  an  entry  for  himself  and  the 
other  tenants  in  common  who  are  not  on  the  record. 

The  principles  of  law  that  govern  the  facts  are  too  clear  to 
require  authorities  to  be  cited.  These  are  that  a  plaintiff  in 
ejectment,  proved  to  be  entitled  as  a  tenant  in  common,  with 
a  defined  interest,  as  such,  in  and  to  the  land,  can  recover 
against  a  stranger,  though  he  claim  a  right  of  possession  to  an 
entirety,  unless  the  stranger  defend  as  a  tenant  in  common,  for 
his  own  alleged  interest  as  such,  and  recognize  the  tenanc}^  in 
common  of  the  plaintiff.  Here  the  defendants  do  not,  nor  does 
either  of  them  defend  in  respect  of  tenancy  in  common,  and 
both  are  strangers  to  the  title,  and  the  plaintiff  has  proved  his 
title  as  tenant  in  common,  with  others  not  on  the  record,  to 
one  undivided  ninth.  That,  of  course,  extends  over  every  part 
of  the  land  in  respect  of  which  the  tenancy  in  common  is 
proved  to  exist.  See  Doe  d.  O-ill  v.  Pearson,  6  East,,  173 ; 
Doe  d.  Raper  v.  Lonsdale,  12  East.,  39  ;  Doe  d.  Lulham  et  al, 
V.  Fenn,  3  Camp.,  190. 

As  regards  the  defendant  William  Sibley,  there'can  be  no 
doubt  of  the  plaintiff's  right  to  recover  the  possession  as  against 
him.  He  is  not  one  of  the  heire-at-law  of  Phineas ;  his  mother, 
one  of  the  daughters  of  this  last,  being  alive  at  the  time  of  the 
trial.  Nor  does  he  defend  as  tenant  with  the  plaintiit*.  He 
says  that  he  went  on  the  place  by  authority  of  his  mother  and 
William  McNiUt,  since  deceased,  that  he  remained  on  the 
place  about  a  year,  and,  after  a  year  and  a  half,  returned.  On 
his  cross-examination  he  stated  that  it  was  as  much  as  seven 
or  eight  years  before  the  trial  that  his  mother  told  him  he 
might  go  on  the  place,  and  that  he  did  not  go  on  then.  He 
says :  "  I  had  heard  that  Scott  had  a  deed  before  I  first  went 
on  the  place.**  The  plaintiff  says:  "It  was  months  after  I 
bought  that  Sibley  went  on."  Defendant,  (McNutt,)  says : 
"Sibley  came  on  the  place  a  year  before  it  was  sold,  and 
remained  nearly  a  year,  and  moved  away  leaving  part  of  his 
stuff,  and  returned  after  the  sale."  He  was  proved  to  be  living 
with  his  wife -and  children  on  the  place  under  and  by  the 
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permission  of  McNtUt,  and,  to  some  extent,  as  his  servant.  It 
appears,  then,  that  he  has  failed  so  to  connect  his  assumption 
in  right,  interest,  or  authority  with  his  mother  or  with  William 
McNutt  as  to  be  entitled  to  hold  the  possession  as  against  the 
plaintiff,  even  supposing  his  plea  to  enable  him  to  do  so.  The 
plaintiff,  then,  has,  in  view  of  the  pleas  and  of  the  evidence,  a 
clear  right  to  possession  of  the  whole  premises  sought  to  be 
recovered,  subject  to  the  rights  of  the  other  heirs  of  Phlneas, 
or  those  who  legally  represent. them,  and  neither  of  the  defend- 
ants has  shewn  any  right  to  the  possession  of  the  premises  for 

which  they  respectively  defend,  or  to  any  part  thereof. 

« 

The  plaintiff,  therefore,  is  entitled  to  judgment. 


,*i^ 
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TBI  defendant,  a  oorponU  of  the  lOUi  Rvglment,  wat  tried  for  the  murder  of  Jaine«  Wlilte, 
ft  prtrata  of  the  reidnient,  and  oonvlcted  of  mantlauyhter.  It  apiieared  from  the  evidence 
iriven  at  the  trial  that  White,  having  heen  placed  m  oonfinement,  while  in  a  state  of  intoxica- 
tion, the  defendant  with  two  men  were  ordered  by  Stevens,  a  sen^eoiit  of  tbo  rcifinicnt,  tu  have 
the  deceased  tied  so  that  he  could  not  malce  a  noise  by  shouting  and  kicking.  Tlic  order  wns 
not  executed  in  such  a  manner  as  to  entirely  put  an  end  to  the  noise,  and  a  second  order  wss 
fdveo  to  tie  up  the  deceased  so  that  he  could  not  shout.  In  euryUy^  out  the  latter  order 
Stowe  eaoaed  the  deceased  to  be  placed  on  the  floor,  face  downward,  with  his  hands  cuffed 
behind  his  beok,  a  rope  was  fastened  to  his  feet  which  were  drawn  \\\t  behind  hts  back,  and  the 
rope  passed  over  his  shoulders,  and  across  hts  mouth,  and  back  again  to  his  feet. 

JTtfld,  in  reply  to  two  questions  reserved  for  the  Court  by  His  Lordship  the  Chief  Justice, 
who  pretfded  at  the  trial,  that  whether  the  Illegality  consisted  in  the  order  uf  the  sergvftnt  or 
in  the  maooer  In  which  It  waa  carried  out,  Stowe  might  property  be  convicted. 

AUo,  that  the  Jury  were  justified  in  finding  that  the  death  of  White  was  caused  or 
NooelrTated  by  the  way  hi  which  he  wras  tied  by  Stowe,  or  by  his  directions. 

RrrcHiE,  J.,  now,  (December,  1870,)  delivered  the  judgment 
of  the  Court : — 

His  Lordship  the  Chief  Justice,  before  whom  the  prisoner, 
a  corporal  of  the  16th  Regiment,  was  tried  for  the  murder  of 
JanieB  While  and  convicted  of  manslauglitcr,  has  submitted 
the  following  questions  for  the  opinion  of  the  Court : 

Ijst.  Admitting  the  evidence  in  the  minutes  to  be  worthy 
of  credit,  &s  the  jury  have  considered  it,  was  the  prisoner 
jiisiiticd  by  the  order  of  Stevens,  the  sergeant,  in  doing  to  th« 
deceased  what  he  did  or  directed  to  be  done. 
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2nd.  The  deceased  having  been  in  a  atate  of  intoxication, 
ifi  the  prisoner  legally  liable  for  his  death,  as  having  been 
caused  or  accelerated  by  the  tying. 

The  extent  of  the  order  given  to  Stowe  was  to  have  the 
deceased  so  tied  that  he  could  not  make  a  noise  by  kicking 
and  shoutinfi^.  John  Morris,  a  sergeant  of  the  29th  Regiment, 
says:  '^I  heard  Stevens  tell  Stowe  to  have  White  tied 'more 
securely,  so  that  he  could  neither  kick  nor  shout,  or  words  to 
that  effect  Stotoe  went  towards  the  cell,  and  when  he  came 
back  he  said  he  had  tied  him.  I  heard  a  lamentable  cry ;  not 
a  shout  I  heard  no  shout  afterwards.  There  was  but  one 
cry.**  Henry  White,  a  private  of  the  same  regiment,  says :  "  I 
heard  Stevens  tell  the  corporal,  (Stowe,)  and  two  men  to  tie 
up  the  deceased.  The  three  returned,  and  I  heard  Stowe  tell 
Stevens  that  he  had  tied  White  up.  I  heard  White  moaning 
after  that  I  heard  no  shouting  after  that**  On  his  cross^ 
examination  he  said  he  could  not  say  whether  he  heard  White 
moan.  William  RovAan,  a  private  of  the  16th  Regiment,  says: 
"  White  was  screeching  and  noisy.  Stevens  oixlered  the  three 
prisoners  to  go  and  secure  him.  Afterward  Stevens  ordered 
the  three  prisoners  to  make  him  more  secure.  He  ordered 
them  to  tie  him  up  so  that  he  should  not  shout  The  corporal, 
( Stowe,)  s,nd  the  same  two  men  went  out  to  execute  the  second 
order.  I  heard  no  shouting  after  that,  but  a  pitiful  cry,  very 
low.  No  one  went  to  his  relief  that  I  know  of.  White  was 
making  a  noise  with  his  feet  and  body.  This  led  Stevens,  I 
suppose,  to  give  the  second  order."  The  mode  in  which  this 
order  was  carried  out  by  Stowe,  appears  from  the  evidence  of 
Morris,  who  saw  White  as  soon  as  the  ropes  were  removed, 
immediately  after  his  death,  and  Thomas  Johnston,  a  private 
of  the  29th  Regiment,  who  saw  him  when  tied.  Morris  says : 
"  I  went  into  the  cell.  White  was  lying  on  the  broad  of  his 
back.  He  had  no  fastening  on  him.  I  undid  his  tuinio  and 
rubbed  his  stomach.  He  was  quite  warm.  I  observed  a  mark 
from  the  comer  of  his  mouth  under  his  ear  to  the  back  of  hia 
neck.  The  dent  was  that  of  a  rope.  Could  put  my  two 
fingers  in  the  dent  I  put  cold  water  on  his  temples.  There 
was  blood  on  the  ear."  Johnston  says :  "  White  was  lying  on 
his  chest  on  the  floor  with  his  hands  cufEed  behind  his  back. 
The  rope  was  fastened  to  his  tetu    The  feet  were  drawn  up 
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to  his  back  and  the  rope  over  bis  sboulders  and  across  bis 
moutb  to  bis  feet  again  bebind  bis  back.  Can't  speak  of  tbe 
size  of  tbe  rope.  I  could  not  see  White  move  after  be  was 
tied,  nor  bear  bim  speak  nor  make  any  noise  after  tbat.  Tbe 
next  time  I  saw  bim  be  was  lying  dead.*' 

Tbe  first  question  tbat  suggests  itself  is  wbetber  tbe  order 
of  sergeant  Stevens  necessarily  called  for  tbe  cruel  treatment 
wbicb  tbe  deceased  experienced  at  tbe  bands  of  Utovue.  If  so, 
it  was  an  illegal  order,  and,  being  sucb,  Stov)e  would  be  liable 
to  punisbment  for  obeying  it.  If,  on  tbe  other  band,  tbe  order 
migbt  bave  bden  obeyed  without  tbe  risk  of  injury  to  tbe 
deceased,  then  the  order  would  bave  been  legal,  and  tbe 
illegality  would  bave  consisted  in  tbe  mode  in  wbicb  it  was 
obeyed.  In  tbe  former  case  tbe  guilt  would  bave  been  shared 
by  tbe  sergeant  and  bis  subordinate ;  in  tbe  latter,  the  sub- 
ordinate alone  must  bear  it  A  soldier  is  bound,  implicitly, 
to  obey  tbe  commands  of  bis  officer,  but  they  must  be  legal 
commands,  for  a  soldier  wbo  does  an  illegal  act  cannot  plead 
tbe  command  of  bis  superior  officer  as  a  legal  defence  in  a 
court  of  justice.  It  may  be  difficult  for  a  soldier,  sometimes. 
to  decide  when  the  orders  of  a  superior  and  tbe  laws  of  tbe 
land  conflict  In  time  of  war,  and  as  against  an  enemy,  sucb 
a  conflict  can  bardly  be  imagined ;  but,  in  time  of  peace  tbe 
soldier  must  take  care  not  to  violate,  or  co-operate  in  tbe 
violation  of  tbe  law  which  is  equally  binding  upon  bim  as  on 
other  citizens,  for,  as  observed  by  Mansfield^  C.  J.,  in  Burdett 
V.  Abbot,  4  Taunt,  440,  men,  by  becoming  soldiers,  do  not 
cease  to  be  citizens,  and  a  soldier  is  gifted  with  all  tbe  rights 
and  b  bound  to  all  the  duties  of  other  citizens.  Tbe  jury, 
by  acquitting  Stevens  and  convicting  Stows,  must  have 
considered  tbat  tbe  illegality  consisted  in  the  manner  in  which 
the  order  was  obeyed  and  not  in  tbe  order  itself,  and  there 
is  evidence  to  justify  them  in  coming  to  that  conclusion  ;  but 
wbetber  tbe  illegality  consisted  in  tbe  order  itself,  or  in  the 
mode  of  carrying  it  out,  3tou}s  was  not  justified  in  doing  to 
the  deceased  what  be  did  or  commandod  to  be  done.  There 
are  points  in  the  case  of  Rex  v.  Huggins,  2  Lord  Raymond^ 
1674,  and  in  that  of  Reg.  v.  Fottera,  1  Car.  k  Mar.,  170, 
which  have  an  application  to  the  present  In  the  former 
the  deceased  had  been  imprisoned  in  an  unhealthy  room  in 
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the  Fleet  prison  and  had  died  there  from  the  effects,  Euggina 
being  the  warden  of  the  Fleet,  and  Barnes  being  his  servant, 
emploved  about  the  care  of  the  prisoners,  under  GihhonSy  the 
deputy  of  Huggins.  The  deceased  was  placed  in  the  room  by 
Barrua,  who  knew  its  unhealthy  state.  H'wggine  had  been 
present  and  saw  the  deceased  in  the  room. 

In  that  case  two  questions  arose.  What  crime  the  facts 
found  against  Barnes  would  amount  to,  and  whether  Huggins 
was  guilty  of  the  same  offence.  As  to  the  first,  the  Court,  in 
giving  judgment,  say  it  is  very  plain  that  the  facts  found  as 
against  Baimes  amount  to  murder.  The.  reason  why  the  law 
implies  malice '  in  such  cases  is  plain.  It  is  because  it  is  a 
breach  of  his  dut}*,  and  of  the  trust  which  the  law  has  reposed 
in  him.  A  prisoner  is  not  to  be  punished  in  jail,  but  to  be 
be  kept  safely.  The  act  is  deliberate,  and  the  nature  of  it  is 
such  that  it  must,  apparently,  do  harm.  It  is  also  cruel,  as  it 
is  committed  on  a  prisoner  who  cannot  help  himself,  and  it  is 
committed  by  force  and  without  the  consent  of  the  prisoner. 
But  the  Court  held  that  Huggins  should  be  acquitted,  as  the 
act  was  that  of  Barnes  and  not  his,  and  it  was  not  found  that 
he  knew  any  of  the  circumstances,  the  state  of  the  room,  &c 
Even  though  he  had  once  seen  the  prisoner  locked  up  in  the 
room,  it  does  not  follow  that  he  was  acquainted  Vith  the 
several  facts,  or  that  any  complaint  was  made  to  him,  and  a 
marshal  cannot  be  made  answerable  criminally  for  the  act  of 
his  under  officer. 

The  other  case  shows  what  would  reduce  to  manslaughter 
an  offence  of  this  character.  There  (JocUbum,  J.,  said: 
''  If  a  party  do  an  act  with  regard  to  a  human  being,  helpless 
and  unable  to  provide  for  himself,  which  must  necessarily 
lead  to  death,  the  crime  amounts  to  murder ;  but  if  the  cir- 
cumstances are  not  such  that  the  party  must  have  been  aware 
that  the  result  would  be  death,  that  would  reduce  the  offence  to 
the  crime  of  manslaughter,  provided  the  death  was  occasioned 
by  an  unlawful  act,  but  not  such  as  to  imply  a  malicious  mind. 

The  next  question  submitted  by  His  Lordship  the  Chief 
Justice  is  whether  Stoive  can  be  legally  found  guilty  of 
makislaughtcr,  if  the  death  of  White  was  occasioned  or 
aocelen^ted  by  the  treatment  he  received.  All  the  medical 
witnesses  give  it  as  their  opinion  that  the  death  of  Wh'Ue 
was  to  be  attributed  to  the  mode  in  which  he  was  tied  while 
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in  a  state  of  intoxication ;  in  other  words,  to  the  tying  and 
intoxication  combined. 

In  Rex.  V.  Webh,  1  M.  &  Rob.,  405,  which  was  an  indict- 
ment for  manslaughter  for  administering  to  a  party  suffering 
from  small-pox  noxious  substances  for  wholesome  and  proper 
medicines,  Lord  Lyndhv/rst,  C.  B.,  said  :  "  It  is  true  the  wit- 
nesses do  not  say  whether  the  deceased  would,  in  their 
opinion,  have  died  of  the  small-pox,  if  the  pills  had  not  been 
administered ;  but  they  all  agree  in  this, — that  his  death  was 
accelerated  by  the  pills,  and  he  put  it  to  the  jury  whether  the 
death  of  the  deceased  had  been  occasioned  or  accelerated  by 
the  medicines  administered  by  the  prisoner.*' 

In  Rex  V.  JUartin,  5  C.  &  P.,  130,  Mr.  Justice  Parker  said : 
"  It  is  urged  that  the  deceased  was  in  a  bad  state  of  health, 
but  that  is  perfectly  immaterial,  as,  if  the  prisoner  was  so 
unfortunate  as  to  accelerate  the  death,  he  must  answer  for  it." 
See  also  RtieseU  on  Crimea,  vol.  1,  p.  405. 

The  Chief  Justice  charged  the  jury  in  accordance  with 
these  principles,  and  the  jury  were  justified,  under  the  evi- 
dence, in  finding  that  the  death  of  White  was  caused  or 
accelerated  by  the  way  in  which  he  was  tied  by  SUywe  or  by 
his  directions. 


THE  ATTORNEY  GENERAL,  ON  THE  RELATION 

OF  KIRK  V.  McDonald. 

Cocsvak'i  Hin,  Sbartirooke,  wm  proclaimed  »  gold  dittrfet  on  Jum  Srd,  188S.  On  the 
19th  of  the  nine  month  the  reUtor,  not  being  avmie  of  the  prorlemetJon,  made  appUeatloB 
for  ten  areaa  in  accordance  with  the  terme  of  chapter  25  R.  S.,  (Srd  Beriea,)  eection  80,  deacrlb- 
Ing  the  nme  by  metea  and  bounde.  Previoua  to  this,  eereril  applloations  for  areae  had  been 
made,  baft  none  of  them  gave  a  deierlption  of  the  areaa  applied  for  by  metee  and  boonda.  On 
the  19th  June  the  areaa  in  qoeetlon  were  located  and  given  to  defendant. 

H«t4t  that  aomethlng  more  it  required  than  a  mere  proclamation  before  applications  for 
areas  can  be  made  under  any  other  section  of  the  Act  than  section  88,—aieas  most  be  laid  off 
in  a  partleolar  way,  plans  prepared,  Ac. 

HM  also,  that  the  application  of  the  relator  was  made  so  in  accordance  with  the  spirit 
and  pvorlsions  of  the  Act,  as  to  give  him  a  right  to  dalm  a  leaae  as  againct  prior  appUeaate 
whose  apidlcatlons  failed  to  oomply  with  the  provisinns  of  the  law. 

Per  WiLsnie,  J.— The  defendant  being  in  possession  mider  a  lease  fkom  the  Grown,  Is  not 
to  be  regarded  as  a  trespasser  or  intruder  on  the  lands  of  the  Crown. 

Ritchie,  J.,  now,  (December,  1870,)  delivered  the  jnigig- 
ment  of  the  Court : — 

The  information  in  this  case  seeks  to  have  a  lease  of  cer- 
tain gold  mining  areas  set  aside  as  having  improvidentiy 
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issued  to  the  defendant  after  a  previous  application  had  been 
made  for  them  by  the  relator.  It  appears  from  the  evidence 
that  Codiran's  Hill  at  Sherbrooke  was  proclaimed  a  gold  dis- 
trict in  the  Royal  Oazette  of  the  3rd  of  June,  1868.  On  the 
13th  of  that  month  the  relator  made  his  application  for  ten 

areas  in  the  words  following  :-* 

"  June  ISth,  1868. 

An  application  for  mining  areas  on  class  No.  I  on  Cochran's 
Hill,  east  of  the  Sherbrooke  present  road,  starting  from  a  stake 
or  tree  marked  K  and  running  easterly  750  feet  to  a  stake 
marked  E;  thence  from  that  stake  or  tree  northerly  to  a 
stake  or  tree  marked  K  500  feet ;  thence  west  750  feet  to  a 
stake  marked  K,  and  thence  to  a  stake  southerly  750  feet  to 
the  starting  stake  marked  E,  enclosing  ten  areas. 

'*  Kennbth  Kirk  &  Co." 

Mr.  Pye,  the  Deputy  Gold  Commissioner,  to  whom  the  appli- 
cation was  made,  refused  to  receive  it,  as  be  says,  because  it 
mentioned  tree  or  stake  at  the  several  corners  and  did  not 
specify  what,  and  had  not  on  it  the  words,  "  if  not  interfering 
with  previous  applications."  The  application  was  thereupon 
re-modelled  by  his  clerk,  under  his  directions,  and  is  in  these 
words : — 

"  Application  is  hereby  made  for  a  lease  often  mining  areas 
not  numbered,  but  on  Cochran's  Billy  beginning  about  ten  rods 
to  the  eastward  of  the  present  main  road  near  the  highest  part 
of  the  said  road,  at  a  tree  marked  K ;  thence  easterly  750  feet 
to  a  tree  marked  K ;  thence  northerly  500  feet  to  a  tree  marked 
E;  thence  westerly  750  feet  to  a  tree  marked  E;  thence 
southerly  500  feet  to  the  place  of  beginning.  Said  comers 
liable  to  be  altered  to  suit  survey,  if  not  interfering  with 
previous  applications  en  plan  of  said  district. 

*'  Dated  this  I3th  day  of  Jwne,  A.  D.  1868. 

''Eennsth  EntK.'* 

Mr.  Kirk  objected  to  the  insertion  of  the  words  **  if  not 
interfering  with  previous  applications.**  The  Deputy  Com* 
missioner  insisted  on  their  insertion,  and  would  not  receive  the 
application  without  them.  Both  applications  were  left  with 
the  Deputy  Gold  Commissioner  to  whom  the  money  for  the 
areas  was  then  paid,  ($20J  for  which  a  receipt  wm  given,  in 
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which  the  descriptions  of  the  areas  is  repeated.  No  survey  or 
plan  of  the  Cochran  Bill  gold  district  had  been  made  at  the 
time,  but  a  plan  was  prepared  a  few  days  after.  Previous  to 
the  application  of  Mr.  Kirk  several  applications  had  been  made 
by  the  defendant  and  others,  but  none  of  them  gave  a  descrip- 
tion of  the  areas  applied  for  by  metes  and  bounds,  nor  was 
there  anything  in  them  to  indicate  that  they  had  been  ever 
marked  out,  or  that  they  were  in  the  neighbourhood  of  those 
applied  for  by  Mr.  Kirk,  the  relator,  other  than  that  they  were 
at  Codiran*8  Hill.  It  is  in  proof  that  previous  to  Mr.  KirKa 
application  he  had  the  land  he  applied  for  measured  and 
indicated  as  described  by  marked  trees  at  the  several  corners, 
and  that  the  areas  so  marked  comprise  those  now  in  dispute. 
On  the  1 9th  of  Jv/ntt  that  is,  six  days  after  Mr.  Kirk's  appli- 
cation, the  areas  in  question  were  located  and  given  to  the 
defendant  As  soon  as  this  came  to  the  knowledge  of  Mr.  Kirk, 
some  few  days  after,  he  applied  to  Mr.  Robertaan,  the  Chief 
Gold  Commissioner,  on  the  subject,  explained  to  him  the  cir- 
cumstances under  which  he  had  made  his  application,  and 
asserted  his  right  to  a  lease,  but  could  get  no  redress,  the  Chief 
Gold  Commissioner  telling  him  he  had  the  power  to  give  the 
lease  to  any  one  he  pleased.  Subsequently,  about  two  and  a 
half  months  after  his  first  application  for  the  areas,  he  made 
a  demand  on  Pye^  the  Deputy  Gold  Commissioner,  for  the 
areas,  when  he  was  told  the  defendant  had  them,  and  that  he 
could  not  get  them.  Mr.  Pye  then  wished  to  return  Mr.  Kirk 
the  money  he  had  paid,  which  he  refused  to  take. 

The  statements  in  the  information  of  the  relator  relative 
to  the  application  of  the  defendant,  and  the  form  and  mode  in 
which  it  was  made,  have  been  fully  sustained  by  the  evidence, 
and  the  learned  Judge  in  Equity,  in  his  judgment  on  the 
demurrer  on  this  case,  has  decided,  and,  in  my  opinion,  has 
correctly  decided,  that  it  was  not  made  in  the  mode  pointed 
out  by  the  act  It  did  not  define  a  particular  lot,  and  was  not 
an  application  for  the  areas  embraced  in  the  relator's  applica- 
tion. And  he  has  also  decided,  and  in  my  opinion  correctly 
decided,  that  when  a  party  has  made  an  application  for  an  area 
in  accordance  with  the  terms  of  the  act,  he  has  acquired  a  right 
to  a  lease  which  could  not  be  legally  set  aside  or  passed  over 
by  the  Commissioner  of  Mines,  and  that  should  be  do  so  and 
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grant  &  lease  to  another,  sacli  lease  ahoald  be  set  amde  m  having 
been  improvidentljr  granted. 

We  bave  now  to  consider  whetber  the  application  of  the 
relator  was  made  in  accordance  with  the  provisions  of  the  act, 
so  at  to  give  him  a  right  to  chum  a  lease  from  the  Commissioner 
of  Klines  as  against  prior  applicants  who  have  failed  to 
comply  with  the  provisions  of  Uie  law.  It  was  objected  at  the 
argnn^ent  that  the  reUtor,  having  made  his  application  under 
section  3G  of  chapter  23  of  the  Bevised  Statutea,  on  the 
assumption  that  Cochran'i  Hill  was  not  then  a  proclaimed 
gold  field,  when  in  fact  it  had  been  bo  proclaimed,  is  not  on 
that  acconnt  entitled  to  the  relief  he  seeks.  It  is  truu  that 
shortly  before  the  relator's  application  a  proclamation  had 
declared  Cociiran's  Bill  to  be  a  gold  dUtrict,  but  more  was 
required  to  be  done  before  applications  could  be  made  for 
leases  in  it  under  any  other  provisions  of  the  act  than  those 
contained  in  section  36.  Areas  were  to  be  laid  off  in  a  particular 
way  and  of  a  particnlar  size ;  a  plan  was  to  be  prepared  with 
the  areas  laid  off  distinctly  marked  thereon ;  and  as  each 
applicant  filed  his  written  application,  and  paid  for  a  mine,  the 
name  of  the  applicant  was  to  be  written  on  the  area  or  areas 
applied  for.  When  the  relator  made  bis  application  areas  had 
not  been  lud  off  and  no  plan  had  been  prepared,  so  that  appli- 
cations, if  made  at  all,  could  only  be  made  under  the  36th 
section.  As  I  read  the  act,  applications  are  to  be  made  onder 
the  14th  and  16th  sections  when  the  areas  are  within  a  gold 
district  laid  off  as  prescribed,  so  as  to  enable  the  provisions  of 
those  sections  to  be  carried  ont,  otherwise,  under  the  36th 
section,  which  provides  that  when  the  mine  is  not  within  any 
pn>claime<l  gold  district  the  rights  of  partie3,and  the  proceedings 
to  be  taken  with  reference  thereto,  shall  be  governed  as  far  as 
passible  by  the  spirit  and  provid(»u  of  the  chapter,  and  that 
«.^:ad  AMiiiiyiQg  and  staking  off  areas  corresponding  in  size 
resented  shall  be  entitled  to  priority  in  the  order 
ing  applications,  and,  in  case  the  landao  applied 
irwat^  be  included  in  any  gold  district,  and  laid 
before  described,  the  rights  of  the  occupants  shall 
so  far  as  is  consistent  with  the  terms  of  the  chi^ter, 
the  boundary  line  between  the  parties  in  occapa* 
secticm  of  the  act  ahews  the  intaotion  of  the 
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Legislature  to  have  been  that  applications  for  leases  might  be 
made  at  any  time  for  areas  wherever  situate,  whether  within 
or  without  the  limits  of  a  gold  field,  the  applicants  to  be 
governed  by  the  spirit  of  the  act  when  it  was  not  possible  to 
comply  with  the  letter  of  it.  The  Deputy  Commissioner  of 
Mines  must  have  taken  the  same  view  that  I*  have,  as  he 
accepted  the  application  of  the  relator,  in  accord  with  the  terms 
of  the  3Gth  section,  after  he  had  remodelled  it,  and  received 
the  money  for  the  areas,  and  it  would  be  most  unreasonable 
to  hold  that  the  first  claims  of  the  relator,  who  has  done  every- 
thing in  his  power  to  comply  with  the  law,  should  be  defeated 
by  the  dereliction  of  duty,  or  remissness,  of  the  officers  in  the 
department  in  not  having  made  the  necessary  survey  and  plans 
to  enable  them  to  carry  out  the  provisions  of  the  act,  and  that 
too  in  behalf  of  the  defendant,  to  whom  they  have  leased  the 
areas  without  his  having  complied  with  the  law  so  as  to  have 
given  him  any  right  whatever  to  them. 

It  was  also  urged  at  the  argument  that  the  relator  had 
made  his  application  subject  to  the  right  of  previous  applicants, 
though  the  Deputy  Commissioner  of  Mines  had  no  right  to 
insist  on  the  insertion  of  any  such  stipulation  in  the  application. 
Yet  assuming  that  he  had,  and  that  the  relator  agreed  to  it, 
the  law  gives  the  right  to  a  lease  to  the  first  applicant,  and  if 
the  defendant  had  made  an  application  for  the  areas  in  question 
prior  to  the  relator's,  he  would  have  been  entitled  to  them 
whether  the  words  referred  to  were  in  the  application  or  not 
They  can  only  be  held  to  apply  to  previous' applications  made 
in  accordance  with  the  law.  It  was  also  contended  that  the 
act  required  each  area  applied  for  to  be  staked  off  ^parately 
and  occupied.  I  think  it  is  sufficient  that  the  areas  were 
comprised  in  one  block  containing  ten  acres  of  the  shape  and 
size  given  by  the  act,  and  that  the  law  was  complied  with  by 
the  relator  going  on  the  land  and  measuring  and  defining  the 
block  by  trees  marked  at  each  corner.  "  A  description  of  the 
lot,*'  the  Deputy  Commissioner  says,  "  superior  to  that  required 
by  law,  (meaning,  I  suppose,  that  it  was  defined  by  better 
monuments,)  that  is,  by  marked  trees  instead  of  by  stakes." 

I  need  hardly  refer  to  another  point  raised  that  the  relator 
bad  forfeited  his  right  to  relief  by  delay  in  demanding  his 
9» 
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leaae.  It  is  enough  to  refer  to  the  evidence  on  this  point  to 
shew  that  there  has  been  no  laches  on  his  part.  On  the  13tb 
Jwne  he  made  his  application  and  paid  his  money.  On  the 
19th  the  areas  were  assigned  to  the  defendant.  On  the  23rd 
or  24th  of  the  same  month  he  made  his  complaint  to  the  Chief 
Commissioner  of  Mines,  who  not  only  refused  him  redress,  but 
claimed  the  right  to  give  the  lease  to  whom  he  pleased. 

To  the  remaining  objection  that  the  relator  had  not  made 
a  settlement  with  the  owner  of  the  land,  I  would  remark  that 
it  was  not  necessary  that  he  should  have  agreed  with  him,  or 
had  the  damages  assessed  and  paid,  before  the  application  was 
made  for  a  lease  of  tlie  area^,  and  no  time  was  allowed  him  to 
do  so  after,  in  consequence  of  the  allotment  of  the  areas  to  the 
defendant  within  a  week  of  his  application,  and  I  may  add 
that  these  were  not  the  grounds  on  which  the  relator  was 
refused  his  lease. 

I  am  of  the  opinion  that  the  rights  of  the  relator  have  been 
violated  by  the  grant  of  the  lease  of  the  areas  in  question  to 
the  defendant,  and  that  the  honor  of  the  Crown  as  well  as  the 
rights  of  the  relator  require  that  it  should  be  set  aside  as  having 
been  improvidently  made. 

WiLKlNS,  J. — This  is  an  appeal  from  the  decision  of  the 
Judge  in  Equity  overruling  the  demtirrer  to  the  information 
of  the  Attorney-General  praying  that  leases  of  certain  mining 
areas  should  be  annulled  and  set  aside  as  having  been  granted 
by  the  Chief  Commissioner  of  Mines  improvidently  and  in 
derogation  of  the  rights  of  private  individuals.  The  informa- 
tion set  forth  that  on  the  13th  of  June,  18G8,  the  relator  made 
an  application,  under  section  3G  of  chapter  25  of  the  Revised 
Statutes,  to  the  Deputy  Commissioner  of  Mines  at  Sherlyi^oohe^ 
for  a  lease  of  ten  areas  situate  at  Cochran's  Hilly  in  the  County 
of  Guysborougli^  which' was  then  not  included  in  any  proclaimed 
gold  field,  and  that  the  lands  so  applied  for  were,  prior  to  such 
application,  occupied  and  staked  off  by  the  said  relator,  pur- 
suant to  section  36  of  chapter  25,  which  application  was  in 
writing  and  defined  the  areas  applied  for  pursuant  to  the 
16th  section,  and  the  price  or  sum  of  S20  was  paid  to  the 
Deputy  Commissioner  by  the  relator,  being  the  sum  required 
by  law  to  be  advanced  and  paid  for  the  areas  of  class  No.  1, 
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pursuant  fco  section  17,  and  a  receipt  given  therefor,  and  all 
other  lawful  acts  and  things  required  by  law  were  done  by  the 
relator  to  vest  in  himself  a  legal  and  equitable  right  to  have 
granted  to  him,  for  gold  mining  purposes,  a  lease  for  twenty-one 
years  of  the  lands  mentioned  and  defined  in  such  application, 
or  in  areas  corresponding  therewith  in  case  such  lands  should 
afterwards  be  included  in  any  gold  fields,  pursuant  to  section 
36 ;  that  shortly  after  the  making  of  this  application  the  district 
of  Cockran'8  Hill  was  laid  out  and  surveyed  and  proclaimed 
as  a  gold  district,  and  a  plan  thereof  made  on  which  the  land 
so  applied  for  was  found  to  correspond  with  and  cover  ten 
areas,  being.  Nos.  530,  531,  532,  533,  579,  580,  581,582,583 
and  629. 

The  information  went  on  to  shew  that  other  applications 
had  been  made  previously  to  that  of  the  relator  by  the  appellant 
and  others,  that  those  of  the  appellant  were  not  only  undefined 
in  their  own  boundaries,  but  were  based  and  bounded  on 
several  prior  applications,  each  of  which  was  entirely  undefined^ 
and  none  of  them  were  in  any  respect  in  conformity  with  the 
requirements  of  the  law.  It  was  also  stated  that  the  applica- 
tions  so  irregularly  made,  covering  in  all  about  twenty-five 
mining  areas,  were  designedly  or  otherwise  so  described  as 
bounding  on  each  other  that  they  could  be  extended  in  any 
direction  whichever  wav  the  richest  leads  should  afterwards  be 
discovered,  and  they  were  so  extended  in  a  direction  towards 
the  areas  which  had  been  selected  and  staked  off  and  only 
applied  for  by  the  relator,  whereby  they  were  made  to  embrace 
six  of  such  areas,  and  the  Commissioner  of  Mines  was  induced 
to  give,  and  did  give  to  the  appellant  a  lease  of  such  six  ar^as, 
being  Nos.  531.  532,  533,  581,  582  and  583. 

Assuming  these  statements  to  be  true,  and  the  demurrer 
admits  them  to  be  so,  the  relator  has  in  all  respects  complied 
with  the  provisions  of  the  law  in  the  application  made  by  him, 
while  the  appellant  is  admitted  not  to  have  done  su  in  the 
applications  made  by  him.  The  only  question,  therefore,  on  the 
demurrer  is  whether  in  such  a  case  it  is  in  the  power  of  the 
Commissioner  of  Mines  to  exercise  a  discretion  independent  of 
the  provisions  of  the  act  and  make  a  lease  to  an  applicant  who 
has  not  complied  with  its  terms  in  derogation  of  the  rights  of 
one  who  has  complied  with  them,  and  it  was  contended  on  the 
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argument  that  though  the  relator  may  have  made  his  applica- 
tion strictly  in  accordance  with  the  provisions  of  the  law,  and 
the  money  required  by  the  act  may  have  been  paid  to  the 
Commissioner  of  Mines,  he  had  no  legal  right  to  require  a  lease, 
but  that  the  Commissioner  of  Mines  could  lease  to  others  at 
his  discretion,  and  the  judgment  of  the  Judge  in  Equity  in 
Beamish  v.  BobeHaan  et  al,  was  referred  to  as  an  authority  for 
that  position.  But  there  is  nothing  in  that  judgment  to  indicate 
that  the  learned  Judge  considered  that  the  Commissioner  of  Mines 
could  exercise  any  such  discretion  or  had  any  authority  beyond 
that  which  the  act  conferred  on  him.  What  he  did  say  on  the 
subject  had  reference  to  a  control  which  the  Provincial  Qovern- 
ment,  in  the  exercise  of  the  royal  prerogative,  might  have  over 
the  disposal  of  coal  mines  where  the  public  interests  were  to 
be  subserved,  while  he  admitted  that  the  exercise  of  the  royal 
prerogative  itself  was  greatly  curtailed  by  the  Provincial 
enactments. 

The  power  of  the  Commissioner  of  Mines  to  grant  leasee 
of  mining  areas  is  derived  solely  from  the  act,  and  the  Legis- 
lature has  thought  fit  specially  to  direct  how  that  power  is  to 
be  exercised  without  conferring  upon  him  any  discretion.  The 
object  of  the  Legislature  doubtless  was  to  confer  on  parties 
who  should  iii*st  make  their  application  in  conformity  with 
the  provisions  of  the  act  a  right  of  priority  over  others* 
In  The  Qtueen  v.  Hv/jkes,  3  Moore  P.  C.  C,  N.  S.,  447,  which 
was  an  application  to  set  aside  a  lease  of  Crown  land  granted 
by  the  Governor  of  Sovih  Attstralia,  under  an  act  of  that 
Province  authorizing  him  to  make  leases,  Lord  Chdmafordf 
in  giving  judgment,  on  appeal  to  the  Privy  Council,  said  a 
statutory  power  is  given  to  the  Governor  in  this  case  to  be 
exercised  over  the  Crown  lands,  and  this  power  must  be  strictly 
pursued,  and  again,  he  says,  it  must  be  borne  in  mind  that  the 
Governor,  in  creating  these  leases,  was  not  exercising  any 
delegated  authority  from  the  Crown,  but  a  mere  statutory 
power  conferred  on  him.  If  the  Governor  of  a  Province  dealing 
with  Crown  lands  under  a  statute  is  thus  restricted  by  its 
provisions,  surely  no  greater  power  can  be  exercised  by  the 
Commissioner  of  Mines,  whose  office  is  created  by  the  act,  and 
who  derives  all  the  authority  he  possesses  from  its  provisions. 
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It  was  urged  on  the  argument  that  an  information  would 
not  lie  in  this  case.  This  objection  appears  not  to  have  been 
taken  before  the  Judge  in  Equity,  and  it  is  not  among  the 
grounds  of  demurrer,  but  if  it  were  open  to  the  appellant 
to  take  it,  it  is  only  necessary  to  refer  again  to  The  Queen 
V.  Uughee,  where  the  proceedings  were  by  scire  facias 
to  revoke  the  lease,  and  the  objection  was  taken  that  tite 
Supreme  Court  had  no  jurisdiction  to  proceed  in  that 
way.  The  Court  decided  that  scire  fadae  would  not  lie,  and 
Lord  Chelmsford  said :  "  It  was  argued  on  the  part  of  the 
respondent  that  it  scire  facias  does  not  lie,  the  appellant  will 
not  be  without  remedy,  as  the  lessees  may  be  impeached  either 
by  wrib  of  intrusion  or  information  in  Chancery.  There  can 
be  no  doubt  that  the  modes  pointed  out  by  respondent  are 
applicable  to  the  grant  of  the  lease  in  question.  If  the  Qovemor 
has  not  strictly  pursued  the  statutory  power  conferred  on  him 
the  leases  are  void,  and  the  lessees  are  intruders  upon  the 
lands.  The  remedies  which  have  just  been  adverted  to  are 
strictly  applicable  to  the  respondent's  unauthorized  possession 
of  the  lands  of  the  Crown." 

This  is  a  direct  authority  for  proceeding  by  information 
before  the  Judge  in  Equity  in  the  present  case,  and  we  are  of 
opinion  that  the  judgment  of  the  Judge  in  Equity  should  be 
aflSrmed  with  costs. 

His  Lordship  delivered  a  separate  opinion  on  the  point  of 
intruMon,  as  follows : — 

On  the  main  ground  I  concur  in  the  opinion  of  the  Court 
delivered  by  Mr.  Ju&tice  RrrcHiB,  but  I  wish  to  guard  myself 
from  being  supposed  to  concur  in  that  opinion  also  as  regards 
the  mode  of  remedy  adopted  by  the  Attomey-Qeneral.  I  do 
not  consider  that  the  defendant  can  be  regarded  as  an  intruder 
on  lands  of  the  Crown.  If  the  facts  were  such  as  to  shew  that 
the  lease,  to  vacate  which,  is  the  object  of  this  proceeding  in  the 
Court  of  Equity,  was  clearly  and  beyond  argument  an  absolute 
nullity,  then  the  defendant,  having  entered  under  it  without 
the  authority  of  the  Crown,  and  persisting  to  hold  against  the 
Crown,  would  be  a  mere  intruder^  and  information  filed  against 
him,  as  such,  would  be  the  acknowledged  mode  of  proceeding 
on  behalf  of  the  Crown.    That  is  clear  as  a  principle  well 
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known  and  recognized  by  Lord  Chdmnford  in  delivering-  the 
opinion  of  the  J4]dicial  Committee  in  The  Queen  v.  Hughes: 
The  Crown  proceeds  by  process  of  intrusion  in  circumstances 
analagous  to  those  under  which  the  subject  coiild  sustain 
trespaes  quare  dausam  fregiL  In  The  Queen  v.  HugKes.  the 
leases  in  question  were,  to  use  Lord  Chdmsfwd^a  language  at 
page  451  of  3  Moore,  **  assumed,  for  the  purposes  of  that  case, 
to  be  void  on  the  indisputable  ground  that  the  lands  leased, 
(in  violation  of  the  legislative  power  which  sanctioned  them,) 
exceeded  the  prescribed  quantity  of  eighty  acres.  Not  only  so, 
but  it  was  conceded  that  the  fact  was  so."  On  page  443 
of  the  case  we  find  this  statement :  **  From  this  judgment  the 
present  appeal  was  brought  It  was  assumed  for  the  purposes 
of  the  appeal  that  the  leases  in  question  were  voided,  being 
for  quantities  of  land  exceeding  eighty  acres,  the  limit  named 
in  the  ISth  section  of  the  Waste  Lcmda  Act,  21  Vic,  No.  5.'^ 
In  view  of  that  &ct.  Lord  Chelmefiytd  says,  (p.  454) :  **  In  the 
present  case  a  statutory  power  is  given  to  the  Governor  to  bo 
exercised  over  the  Crown  lands.  This  power  must  be  strictly 
pursued.  The  leases  which  he  is  authorized  to  make  are 
limited  to  the  extent  of  eighty  acres.  The  quantity  is  said  to 
be  exceeded  in  the  leases  in  question,  and  if  so  they  are 
altogether  void,  and  the  lessees  are  intruders  on  the  lands. 
The  remedies  which  have  just  been  adverted  to  are  therefore 
strictly  applicable  to  the  respondent's  unauthorized  possession 
of  the  lands  of  the  Crown.* 

I  eannot  regard  the  defendants .  as  in  tho  same  position 
with  the  defendant  in  The  Queen  v.  Hughes.  I  cannot  view 
him,  lessee  under  the  grant  and  lawfully  in  possession,  as  a 
trespasser  or  intruder  on  the  lands  of  the  Crown.  Whether 
the  lease  in  his  case  is  to  be  av3ided  depends  on  the  results  of 
this  case,  on  which  much  ai^ument  has  been  heard,  and  the 
judgment  of  the  Court  has  just  been  given.  It  was  certainly 
not  a  nullity,  and  certainly  not  when  this  proceeding  by  intru- 
sion was  institutablo^ 
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FERGUSON  V.  INMAN. 

It 

BnraaBE  to  two  eounU  nt  pUlnttff*i  writ  ta  an  action  of  ilander,  the  Inuendo  In  both 
«oontt  boiny  that  the  plaintUf  had  been  guilty  of  wilful  and  corrupt  perjury.  The  dtmurrer 
wae  on  the  ground  that  the  vords  were  not  actionable  in  themselvoi,  and  did  not  lupport  the 
inuendo. 

nod,  that  the  counts  were  good,  and  that  it  woe  for  the  Jury  to  ea^-  whethor  the  pkdntiff 
I  warranted  in  putting  the  meaning  upon  them  eet  out. 


Ritchie,  J.,  now,  (December,  1870,)  delivered  the  judgment 
of  the  Ck>urt : — 

The  grounds  of  demurrer  to  the  fiist  and  second  counts  of 
the  plaintiff's  writ  are  that  the  words  therein  alleged  to  have 
been  falsely  and  maliciously  spoken  and  published  of  the 
plaintiff  do  not  impute  any  criminal  offence  and  are  not  in 
themselves  actionable,  and,  secondly,  that  the  words  do  not 
support  the  inuendo. 

The  cases  cited  on  the  ailment  were  all  of  them  decided 
previous  to  the  Covumon  Law  Procedure  Act,  since  which  time 
the  words  set  forth  must  be  actionable,  either  per  ee  or  on 
account  of  the  particular  meaning  attributed  to  them  in  the 
count,  and  the  pleader  may  put  any  construction  he  pleases 
on  the  words,  and  may  leave  it  to  a  jury  to  sa^'  whether  such 
construction  is  borne  out  by  the  evidence.  Sdwyn*B  N.  P,, 
12(il.  In  Bonier  v.  Taunton,  5  H.  &  N.,  C61,  the  words 
complained  of  were  that  plaintiff  was  a  truck  master,  and  there 
was  no  inuendo.  It  was  very  properly  left  to  a  jury  to  say 
whether  they  were,  under  the  circumstances,  used  in  a 
defamatory  sense,  and  on  the  argument  it  was  admitted  that 
though  words  should  not  be  actionable  in  themselves,  they 
they  would  be,  if,  by  inuendo,  they  were  shown  to  have  been 
used  in  a  defamatory  sense. 

Our  attention  has  been  turned,  since  the  argument,  to 
Foulgar  v.  Newcome,  L.  R.,  2  Exch.,  327,  by  Mr.  He'nry,  but 
it  does  not  support  his  case.  There  the  words  chaigiMJ  the 
plaintiff  with  trapping  foxes,  words  not  actionable  in  tl»om- 
selves,  and  all  that  was  decided  was  that  it  should  ap{)ecii'  in 
the  count  that  he  was  a  game-keeper,  and  that  it  was  his  duty 
as  such  not  to  kill  foxes,  to  make  a  good  cause  of  action 
independently  of  special  damage.  In  the  present  case  iiosinh 
question  arises,  and  as  the  meaning  given  to  the  words  in  both 
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counts  is  that  the  plaintiff  has  been  guilty  of  wilful  and 
corrupt  perjury,  the  counts  are  good,  and  it  will  be  for  the  jury 
to  say  whether  the  plaintiff  was  warranted  in  putting  that 
meaning  upon  them. 


Mcdonald  v.  mcdonald. 

PLAormr  wm  applied  to  by  D.  J.  M.,  d«fendant'i  ton,  for  goods  on  credit  to  a  Imiso 
MDonnt  TlM  goods  were  leleeted,  bat  pleintlff  declined  to  deliver  them  unleei  he  ires 
faniiihed  by  defendMit  with  a  guarantee  to  cover  any  traniactlone  which  plaimiif  might  ttave 
wllfa  the  eon.  The  leqntred  guarantee  wea  given  on  October  19tii,  1866,  between  which  time 
and  December  Slit,  1806,  D.  J.  M.  wae  debited  with  goods  amounting,  with  interest,  to  the 
aott  of  1064.04,  and  credited  with  payments  during  the  cmdo  time  amounting  to  •780.60.  The 
balance  of  tn7.64,  thus  left,  wss  disposed  of  by  being  transferred  to  the  debit  eide  of  sn 
aMOunt  with  the  firm  of  McDonald  k  Oitmeron,  of  which  D.  J.  M.  then  became  a  member,  and 
Qpoo  the  credit  ride  of  the  latter  account  sereral  peymeots  were  credited  to  a  larger  amount 
Iban  the  balance  so  transferred,  at  a  time  when  nothing  was  due  from  the  firm. 

To  the  i^ntiflTs  declaration  on  the  guarantee,  defendant  pleaded  among  other  things  that 
D.  J.  II.  fulfilled  to  plaintiff  the  contract  for  which  deftaidant  became  his  surst/. 

BtUd,  that  tbeilefendant  was  entitled  to  Judgment. 

BM  olsB,  that  the  deftaice  set  up  In  the  plea  was  sufficiently  pleaded. 

Qoods  having  bsen  eeleeted  by  D.  J.  M.,  and  their  deliveiy  withheld  until  the  guarantee 
was  given,  and  thsrs  being  thus  material  upon  which  the  guarantee  might  operate  in  the  plsin 
literal  meaning  off  the  language  contained  In  It, 

AsmMs,  thai  the  guarantee  applied  to  the  goods  so  selected,  and  wae  not  a  continuing  ona. 

McCuLLY,  J.,  now,  (December,  1870,)  delivered  the  judg- 
ment of  the  Court : — 

This  was  an  action  brought  by  'John  McDonald  against 
James  McDonald,  and  tried  by  His  Lordship  Mr.  Justice 
DesBarres,  at  Pictou,  in  October,  1868,  when  the  jury  dis- 
agreed, and  the  cause  having  been  entered  a  second  time  in 
October,  1869,  a  rule  was  entered  into  by  the  consent  of  the 
parties,  their  attorneys  and  counsel  that  a  verdict  should-be 
entered  for  plaintiff  for  the  amount  claimed  on  the  evidence 
given  on  the  former  trial,  subject  to  the  opinion  of  the  whole 
Court,  with  power  to  sustain  the  verdict,  or  enter  a  noasuit, 
or  grant  a  new  trial. 

The  plaintiff's  writ  contains  a  count  setting  out  that  **  in 
considemtion  that  plaintiff*  would  supply  D.  J.  McDonald  with 
goods  on  credit,  defendant  promised  plaintiff  that  he,  (defend- 
ant,) would  be  answerable  to  plaintiff*  for  the  same;  that 
plaintiff  did  aocordiisgly  supply  the  said  D.  J.  McDonald  with 
goods  to  the  lunount  of  $937  and  upwards  on  credit ;  that  sudi 
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credit  has  elapsed,  yet  neither  the  said  D,  J.  McDonald  nor 
the  defendant  has  as  yet  paid  for  the  said  goods,"  with  other 
counts. 

Tliere  are  several  pleas.  First, — ^That  defendant  did  not 
promise  as  alleged.  Second, — That  defendant  did  enter  into  a 
goai*antee  to  plaintiff  for  D.  J.  McDonald,  bat  that  D.  /. 
McDonald  fulfilled  to  plaintiff  the  contract  for  which  defendant 
became  his  surety.  Third, — That  defendant  terminated  by 
notice  the  guarantee  given  by  him  to  plaintiff  for  D.  /. 
McDonald.  Fourth, — That  after  the  guarantee  was  given 
plaintiff  discharged  defendant  therefrom.  Fifth, — ^That  the 
guarantee  was  obtained  by  fraud  and  misrepresentation.  The 
last  plea  was  abandoned  on  the  argument. 

The  guarantee  given  in  evidence  was  as  follows : — 

Halifax,  ISth  October,  186S. 

I  hereby  agree  to  guarantee  Mesara.  John  McDoTudd  A  Co. 

against  loss  on  account  of  sales  made  to  D.  J.  McDonald  is  Co., 

of  New  Olaegow. 

(Sgd,)  James  McDonald. 

Plaintiff,  in  his  testimony  given  on  the  trial,  states  as 
follows :  "  I  was  a  merchant  in  Halifax,  on  October  18th,  1865, 
doing  business  under  the  name  of  John  McDonald  is  Co.,  but 
was  sole  owner  of  the  stock.  I  was  applied  to  by  D.  /• 
McDonald,  son  of  defendant,  for  goods  on  credit  in  October^ 
1865,  to  the  amount  of  about  $600  and  probably  more,  which 
were  selected  for  him.  I  did  not  give  him  the  goods,  because 
I  felt  that  it  would  not  be  safe  for  me  to  credit  him.  I  told 
him  that  as  his  father  was  in  town,  it  would  be  necessary  for 
him  to  get  a  guarantee  to  cover  any  transactions  I  might  have 
witb  him,  otherwise  I  would  not  continue  an  account  with  him. 
I  afterwards  had  a  conversation  with  defendant  in  reference 
to  a  guarantee.  I  explained  to  him  the  nature  of  the  conver- 
sation I  had  with  his  son,  and  he  consented  to  give  me  the 
guarantee.  I  required  and  he  signed  this  paper  on  the  13th 
October,  1865.''  Such  is  plaintiff's  veraion  of  that  part  of  the 
transaction.  The  son,  D.  J.  McDonald,  denies  that  he  had  any 
conversation  with  plaintiff  as  to  the  guarantee,  or  knew  any- 
thing of  it  till  after  it  was  signed.  He  says  that  immediately 
before  the  guarantee  was  given  plaintifi  asked  him  to  go  upstairs 
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with  him,  and  asked  him  to  buy  goods.  That  he  purchased 
goods  to  the  amount  of  $569.90  on  October  14th,  1865.  He 
says,  further  on,  "  I  was  present  at  plaintiff's  ofSce,  and  there 
found  plaintiff  and  my  father  together.  My  father  appeared 
to  bo  ^signing  a  paper.  I  did  not  know  what  it  was.  My 
father,  after  signing  the  paper,  turning  to  the  plaintiff,  said  to 
him :  '  You  and  Dan  are  young  men.  Never  give  him, 
(meaning  witness,)  another  dollar's  worth  on  my  account' 
*  *  *  I  had  no  partner  in  my  business  at  that  time.  All 
the  goods  which  I  purchased  from  plaintiff  up  to  that  time 
were  paid  for  before  any  other  suppli&s  of  goods  became  due." 
He  produces  two  accounts  and  says :  *'  The  credits  for  goods 
purchased  by  me  from  plaintiff  in  October,  1865,  are  credited 
in  both  these  accounts,  and  not  all  in  one."  Thase  accounts 
were  objected  to  by  plaintiffs  counsel,  but,  having  been  rendered 
by  plaintiff  and  coming  from  him,  they  were  rightly  admitted. 
The  fii*ut  shews  transactions  of  debit  for  goods  supplied  by 
plaintiff  at  various  dates  between  May  9th,  1865,  and  December 
31st,  1866,  interest  included,  amounting  to  8934.04,  and  pay- 
ments within  that  time  to  the  extent  of  $726.50,  leaving  a 
balance  of  $207.54  as  due  plaintiff  from  D.  J,  McDonald.  The 
account  closes  with  this  balance  due  plaintiff,  which  is  disposed 
of  thus : — 

"  By  balance  transferred  to  McDonald  Jk  Cameron : 
$207.54. 

(Sgd,)  John  McDonald  &  Co." 

(E  &  O  E,)  Per  E.  F. 

Halifax,  N,  S.,  December  2S,  1866.'* 

This  account  was  headed  "Dr.,  Messrs.  D.  J.  McDonald  Jk  Co. 
in  account  with  John  McDimald  A  Co.,'*  and,  in  it,  among 
other  things,  is  a  charge  of  $569.90  for  goods  supplied  D,  J. 
McDonald,  October  12th,  1865.  The  second  account  produced 
is  headed  "  Dr.,  Messrs.  McDonald  &  Cameron  in  account  with 
John  McDonald  &  Go!'  and  among  the  items  of  debit  December 
31st,  1866,  is  the  $207.54  brought  from  DJ.  McDonald's  private 
account,  as  above  set  out,  and  thus  charged  to  the  firm  account 
On  the  opposite  or  credit  side  of  this  account  is  the  sum  of 
$1 00  credited  as  paid  plaintiff  on  the  1 1  th  July,  1860.  October 
30th,  $411,  and  on  December  3l8t  a  balance  is  carried  down  to 
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partnership  debit  of  S229.4G.  As  the  goods  charged  in  the 
company  account  wei*e  all  purchased  at  six  months,  as  appears 
upon  the  face,  the  payments  of  SI  00  credited  as  of  11th  Jvly^ 
1866,  and  S400  on  October  30th  were  either  for  the  goods 
.  supplied  the  witness,  as  he  states,  or  the}*  were  payments  by 
the  company  at  a  time  the  company  owed  nothing,  a  very 
unreasonable  and  unlikely  thing. 

The  defendant  was  examined  on  the  trial,  as  were  other 
witnesses,  and  there  was  much  and  serious  conflicting  testi- 
mony on  many  points.  But  the  main  features  of  the  trans- 
action, the  leading  facts  as  proven  by  plaintiff  himself,  the 
guarantee  and  the  accounts  produced,  suffice  to  shew  the  merits 
of  the  case  for  the  purpose  of  deciding  the  present  controversy. 
On  the  part  of  the  plaintiff  it  was  contended,  first,  that  the 
contract  was  a  continuing  guarantee ;  second,  that  the  defence 
of  payment  could  not  be  set  up  in  the  state  of  the  pleadings. 
Upon  the  first  point  a  number  of  cases  were  cited,  but  the 
main  case  relied  upon  by  plaintiff  was  that  of  Hood  et  al,  v. 
Orcuie,  7  H.  &  N.,  494.  That  was  a  judgment  on  demurrer  to 
pleas  where  the  guarantee  was  set  out  in  hcec  verba,  and  where 
there  were  no  facts  or  surrounding  circumstances  by  which  to 
interpret  the  guarantee,  which  was  as  follows : — 

**  Qents, — As  ^r.  Davie  informs  me  you  require  some 
person  as  guarantee  for  goods  supplied  by  you  to  him  in  his 
business.  I  have  no  objection  to  act  as  such  for  payment  of 
your  account  Youi-s, 

H.  T.  Grace." 

The  Court  read  the  instrument,  "  for  goods  to  be  supplied," 
Bramwell,  B.,  in  this  case  says :  "  Suppose  in  fact  there  had 
been  no  previous  supply  of  goods  by  the  plaintiffs  to  the 
debtor,  the  words  *  for  goods  supplied '  could  not  have  their 
primary  meaning,  and,  if  not,  they  must  have  their  secondary." 
Here,  taking  the  testimony  of  the  plaintiff  himself,  tlie  defend- 
ant had  applied  for  and  selected  goods  before  the  guarantee  to 
the  extent  of  S569.90,  as  charged  in  his  account,  and  before 
delivery  plaintiff  required  the  guamntee.  In  this  respect  the 
two  cases  widely  differ,  for  here  the  goods  had  been  selected  by 
the  debtor,  but  the  delivery  was  withheld  till  the  guarantee  was 
given,  and  there  was  ample  material  upon  which  the  guarantee 
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might  operate  in  the  plain  literal  meaning  of  the  language  it 
contains. 

On  the  part  of  defendant  it  was  contended  that  irfasrauch 
as  the  action  was  brought  by  John  McDonald^  plaintiff,  against 
James  McDonald^  defendant,  upon  a  guarantee  signed  by 
James  McDonald,  guaranteeing  John  McDonald  A  Co.  against 
loss  on  account  of  sales  made  to  D.  J.  McDonald  A  Co.,  there 
was  such  a  variaqce  between  the  guarantee  set  out  in  plaintiff's 
writ  and  that  in  evidence  as  must  defeat  the  action.  Second,  that 
it  was  not  a  continuing  guarantee.  Third,  that  if  the  variance 
were  not  fatal  and  the  Court  thought  the  action  sustainable 
against  defendant  on  the  ground  that  the  debt  guaranteed,  on 
account  of  sales  made,  was  the  debt  of  D.  «7.  McDonald  and 
not  of  D,  J,  McDonald  &  Co.,  and  that  the  guarantee  was  a 
continuing  one,  then,  under  the  second  plea  to  which  the 
evidence  given  by  D,  J.  McDonald  and  the  accounts  produced 
by  him  were  clearly  applicable,  the  plaintiff  must  fail,  because, 
being  bound  by  his  own  account,  plaintiff  had  never  supplied 
2>.  J,  McDonald  with  any  goods  after  the  date  of  the  guarantee, 
and  those  then,  or  previously  supplied,  being  paid  for,  the  con- 
clusion was  inevitable  that  D.  J.  McDonald,  in  the  very 
language  of  his  plea,  has  "  fulfilled  to  the  plaintiff  the  contract 
for  which  defendant  became  his  surety."  On  this  last  ground 
his  counsel  chiefly  relied. 

The  answer  to  this,  on  the  part  of  plaintiff's  counsel,  was 
that  the  state  of  the  pleadings  was  such  as  prevented  the 
Ciourt  giving  effect  to  this  condition  of  things,  even  if  it 
existed,  and  for  this  Roacoe,  331, 10th  Ed.,  and  10  B.  &  0,,  506, 
were- cited.  This  case,  certainly,  furnishes  no  authority  for 
such  a  position,  and  I  can  find  no  other.  To  avail  himself  of 
such  a  defence  the  plaintiff's  counsel  says  defendant  should 
have  pleaded  it.  It  seems  to  me  that  it  would  be  difficult  to 
find  more  apt  words  so  tersely  to  plead  the  defence  upon  which 
defendant  relies  in  his  second  plea  than  the  language  employed* 
The  plaintiff,  by  his  account,  charges  defendant,  as  a  guarantor 
for  D.  /.  McDonald,  with  a  liability  amounting  to  $958.58,  as 
shewn  by  his  particulars  endorsed  on  his  writ.  Defendant's 
answer,  under  his  second  plea,  is  '  D.  J,  McDonald  himself 
fulfilled  to  the  plaintiff  the  contract  for  which  I  am  sarety. 
All  the  sales  made  by  you  to  D.  J.  McDonald^  I  shew,  by  your 
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own  account  rendered  to  him,  under  your  own  hand,  and  by 
the  same  account  rendered,  I  shew  payments  by  him  as  sworn 
to,  fully  covering  the  amount.  But  when  you  seek  to  charge  mo 
with  liabilities  incurred  by  D.  J,  McDonald  and  one  Cameron^ 
for  sales  made  to  them  jointly,  even  if  the  guarantee  were  a 
continuing  one,"  (which  I  think,  in  this  case,  it  wa^  not,)  as 
regards  that  portion  of  the  claim,  his  answer  is :  "I  never 
gave  a  guarantee  in  behalf  of  any  person  but  D.  J.  McDonald" 
Without  being  required  to  decide  whether  the  variance  between 
the  guarantee  set  out  in  the  plaintiff's  writ  and  that  produced 
in  evidence  be  or  be  not  fatal,  or  whether  the  guarantee  be  or  be 
not  a  continuing  one,  (on  the  latter  of  which  points  I  entertain 
views  strongly  favoring  the  defendant's  contention,)  on  the 
issua  taken  on  his  first  and  second  pleas,  beyond  doubt,  the 
defendant  is  entitled  to  judgment  in  this  cause. 
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p.  OAVXft  yonnr  ooH  to  H.  P.  who  lived  in  hit  ftmlly,  but  there  was  do  evidence  of  ftny 
iMivery  to  H.  P.,  or  of  anj  pueaeseion  or  use  of  the  colt  by  him.  On  the  other  hand  P.  coo- 
tlnued  to  feed  and  use  the  colt  ae  bla  own  until  hiti  death,  previously  te  which  he  '^ve  a  bUl  of 
nle  of  it,  among  other  things,  to  the  plaintiit.  Some  time  after  the  death  of  P.,  H.  P.  aold  to 
the  defendant,  against  whom  the  plalntUI  brought  trover.  The  Jury  having  found  in  favor  of 
the  gift  to  H.  P.,  it  was 

Held,  on  a  motion  for  a  new  trial,  that  the  facts  mentioned  were  not  lufllcient  to  consti- 
tute a  gift  inUr  viitoMt  and  that  the  Judge  should  have  told  the  Jury  that  no  title  passed  to 
H.  P.,  instead  of  leaving  it  them  to  establish  the  validity  of  the  gift. 

Ritchie,  J.,  now,  (December,  1870,)  delivered  the  judg- 
ment of  the  Court : — 

In  this  action,  which  was  trover  for  a  horse,  the  plaintiff 
claimed  under  a  sale  from  a  man  named  Porteua,  in  May,  1865. 
This  sale  was  for  valuable  consideration,  and  there  is  nothing 
in  the  evidence  to  impeach  its  validity  if  the  horse  was  the 
property  of  Portevs  at  the  time  of  the  sale.  The  defence  is 
that  Portevs  did  not  then  own  the  horse,  having,  many  years 
before,  given  it  to  one  Henry  Porteus,  who  lived  in  his  family, 
from  whom  the  defendant  claimed,  and  also  that  the  plaintiif 
had  recognized  Henry  Porteua*  tmnsfer  to  him.  Heniy 
Porteus  alleges,  and  his  statement  is  corroborated  by  Mi*h. 
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PorfeuH^  the  widow  of  old  Mr.  Poiieua,  that  the  old  man  gai^e 
the  horse,  now  thirteen  years  old,  to  him  when  a  oolt  He 
says,  when  a  year  old.  Mrs,  Porteiis  says,  when  a  few  days  old. 
Henry  was  then  eleven  or  twelve  years  old.  He  is  now 
twenty-four.  Old  Mr.  Poiieiis  continued  to  feed  and  use  the 
horse  as  his  own  until  the  time  of  his  death,  which  took  place 
BCKXi  after,  and  after  his  death  it  remained  with  the  widow, 
who  had  received  payment  for  the  use  of  it,  and  though  both 
she  and  Henry  had  spoken  to  plaintiff  relative  to  the  old 
man's  transfer  to  him,  they  had  neither  of  them  told  him  that 
the  horse  belonged  to  Henry, 

There  was  no  evidence  of  any  delivery  to  Henry,  or  of  a 
possession  and  use  by  him  of  the  horse,  and  the  only  fact 
testified  to  as  indicating  that  the  old  man  had  ever  recognized 
Henry  as  having  any  interest  in  the  hoi-se  is  that  he,  on  one 
occasion,  refused  to  sell  him,  assigning  as  a  resuson  that  he  had 
given  him  to  Henry.  Under  this  state  of  facts,  and  I  have 
taken  them  from  the  testimony  on  the  part  of  the  defence,  the 
Judge  should  have  told  the  jury  that  no  title  passed  to  Henry^ 
instead  of  leaving  it  to  xhem  to  establish  the  validity  of  the 
gift  to  him  if  they  believed  his  statement  and  that  of  if ra 
PortexiB.  Parsons,  in  his  work  on  Contracts,  p.  201,  says: 
"  It  is  essential  to  a  gift  that  it  goes  into  effect  at  once  and 
completely."  And  again  :  "Delivery  is  essential  to  the  validity 
of  a  gift,"  and  he  cites  several  cases,  and  among  others  that  of 
Irons  v.  Smcdlpiece,  2  B.  &;  Aid.,  551.  There  two  colts  were 
claicned  by  plaintiff  under  a  verbal  gift  made  to  him  by  his 
father  twelve  months  before  his  death.  They  remained  in  the 
possession  of  his  father  till  his  death.  Some  six  months  before 
his  death  he  agi^eed  to  furnish  to  his  son  what  hay  he  would 
require  at  a  stipulated  price.  None  was  furnished  till  within 
three  or  four  days  before  testator's  death.  Abbot,  C.  J.,  said : 
''  I  was  of  opinion  that  the  possession  of  the  colts  never  having 
been  delivered  to  the  plaintiff,  the  property  had  not  vested  in 
him  by  the  gift."  He  goes  on  to  say,  in  giving  judgment : 
"  By  the  law  of  England,  in  order  to  transfer  the  property  by 
gift,  there  must  either  be  a  deed  or  instrument  of  gift,  or  there 
must  be  an  actual  delivery  of  the  thing  to  the  doiiee.** 
Hohvyd,  J.,  said :  "  I  am  of  the  same  opinion.  In  order  to 
change  the  property  by  a  gift  of  this  description,  there  most 
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be  a  change  of  possession."  Best,  J.,  concurred.  In  Sliawer 
V.  Pilck,  4  Exch.,  477,  A  Iderson,  B.,  says  :  "  To  pass  property 
there  must  be  both  a  gift  and  a  delivery."  In  Wmter  v. 
Winter,  1  B.  &  S.,  997,  one  of  the  latest  decisions  on  the 
subject,  the  Court  seemed  to  think  that  the  principles  had  been 
stated  too  broadly  in  these  cases,  and  Crompton,  J.,  said: 
"  Actual  delivery  of  a  chattel  is  not  necessary.  In  a  gift  inter 
vivos  it  is  sufficient  that  the  conduct  of  the  parties  shew  that 
tlie  ownership  has  been  changed,"  and  there  there  has  been  a 
change  in  the  possession  consequent  upon  the  gift.  Adopting 
the  law  as  laid  down  by  Mr.  Justice  Crompton,  there  has  been 
no  valid  gift  in  this  case,  for  there  has  been  no  delivery,  no 
change  in  the  possession  consequent  upon  the  gift,  and  nothing 
in  the  conduct  of  the  paities  to  shew  that  the  ownership  had 
been  changed. 

Assuming  that  Henry  Porteua  had  no  title  to  the  horse,  I 
fail  to  see  anything  in  the  evidence  to  authorize  a  Judge  to 
leave  it  to  a  jury  to  say  that  the  plaintift  had  sanctioned  the 
transfer  to  the  defendant  so  as  to  estop  him  from  claiming  in 
this  action,  nor  was  that  question  in  fact  submitted  to  the  jury. 
The  evidence  on  the  part  of  the  plaintiff  is  conclusive  on  this 
point,  if  it  is  to  be  believed,  and  that  on  the  part  of  the 
defendant  does  not  amount  to  a  contradiction  of  it  The 
plaintiff  had  stated  that  after  the  old  man's  death  he  had 
permitted  the  sale  of  the  oxen  and  a  cow,  part  of  the  stock 
conveyed  to  plaintiff  with  the  horse  in  question,  to  pay  his 
funeral  expenses,  and  had  told  the  defendant  he  would  be  quite 
safe  in  buying  them,  and  the  defendant  admits  that  it  was  in 
reference  to  this  sale  that  the  plaintiff  had  recognized  Henry* a 
right  to  sell.  It  was  not  till  a  year  or  two  after  that  the 
defendant  obtained  the  horse  without  any  fui*ther  reference  to 
the  plaintiff,  and  when  he  was  subsequently  taxed  with 
having  the  plain tifi'^s  horse,  he  did  not  rely  on  any  such 
authority  for  the  purchase,  but,  on  the  plaintiff  telling  him  he 
had  a  bill  of  sale  from  old  Mr.  Porteua,  replied  :  "  You  say 
you  have  papers  in  your  possession  to  shew  that  the  horse 
is  yours.    Shew  them  to  me  and  I  will  give  him  up. 

I  am  of  opinion  that  the  defendant  failed  to  adduce  any 
evidence  to  impeach  the  plaintiffs  title  to  the  horse,  and  that 
the  rule  for  a  new  trial  should  be  made  absolute  with  costs. 


144  CHAMBERS   v.    HUNTER. 


CHAMBERS  v.  HUNTER. 

ToB  nile  asainat  one  Judgv  rMdndlnyMi  order  made  by  another  Judf*  does  not  apply  to 
wd%n  which  are  made  abecdote  lo  the  flnt  Inatance. 

Partiea  afrainat  whom  aoch  order*  are  obtained  «s  parte  may  apply  to  have  them  eet 
aside  if  irregularly  or  improperiy  obtained,  espeoiaUy  where  they  had  a  right  to  be  heard  before 
the  orders  were  j^ranted. 

In  taUny  ovt  a  mle  for  Interrogatorlea^  a  mle  nisi  ahoold  be  taken,  and  not  a  rule 
ahtoluU  in  the  flxat  inetance. 

RrrcHTK,  J.,  now,  (December,  1870,)  delivered  the  judg- 
ment of  the  Court : — 

In  this  case  an  order  absolute  in  the  first  instance  was,  on 
the  19th  January,  1869,  made  by  Mr.  Justice  WiLKiNS,  at 
Chambers,  giving  leave  to  plaintiff  to  deliver  interrogatories  to 
defendant,  and  requiring  him  to  answer  within  ten  days  after 
the  delivery  of  them.  On  the  26th  January  an  order  niai 
was  obtained  from  Mr.  Justice  Wilkins  to  set  aside  the  original 
order  and  interrogatories.  The  order  nisi  was  made  returnable 
before  the  presiding  Judge  at  Chambers,  and,  after  argument 
before  Mr.  Justice  DesBabbes,  the  presiding  Judge  at 
Chambers,  it  was  made  absolute  with  costs.  From  this  order 
absolute  the  plaintiff  has  appealed.  The  order  of  the  19th 
January  was,  in  my  opinion,  irregularly  obtained,  as  such  an 
order  should  have  been  preceded  by  a  summons  or  order  nisi, 
which  plaintiff's  attomej'  should  have  applied  for,  instead  of 
an  order  absolute  in  the  first  instance.  See  Chilly's  Archbold, 
1428,  and  cases  cited.  See  also  Croomes  v.  Morrison,  5  E.  &  B., 
934,  and  Thol  v.  Leask,  10  Exch.,  704. 

But  it  was  said  that  one  Judge  at  Chambers  cannot  rescind 
the  order  of  another  Judge.  T^at  may  be  true  where  a  Judge, 
on  hearing  the  parties,  or  on  summons  or  order  nisi,  has  made 
an  order  absolute.  In  such  case  the  dissatisfied  party  should 
appeal  to  the  Court,  and  the  cases  cited  shew  that  it  is  con- 
sidered improper  to  m^ke  application  to  another  Judge  to 
rescind  an  order  so  made.  But  the  rule  against  one  Judge 
rescinding  an  order  made  by  another  Judge,  after  hearing  both 
parties,  and  giving  them  an  opportunity  of  being  heard,  does 
not,  I  think,  apply  to  orders  which  are  made  absolute  in  the 
first  instance.  Parties  against  whom  such  rules  are  obtained 
ex  parte  may  apply  to  have  them  set  aside  if  irregularly  or 
improperly  obtained,  especially  where  they  had  a  right  to  be 
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beard  before  they  were  granted.  Gkitt}f9  Archbold,  pp.  1592, 
1594, 1598.  In  the  case  of  Darrington  v.  PriGefi  C.6.,218,it  was 
held  that  a  Judge  at  Chambers  had  jurisdiction  to  set  aside  a 
rule  of  Court  to  change  the  venue  obtained  on  the  ordinarjr 
aflSdavit,  and  Wilds^  C.  J.,  said  :  '^  As  to  the  power  of  a  Judge 
at  Chambers  to  set  aside  a  rule  of  Court,  experience  shews 
that  the  jurisdiction  at  Chambers  is  a  growing  jurisdiction, 
and  that  the  public  are  much  benefitted  by  its  exercise,  many 
questions  of  practice  being  there  decided  with  rapidity,  and  at 
little  expense  to  the  parties.  I  do  not  recollect,  indeed,  that 
it  has  ever  been  held,  in  express  terms,  that  a  Judge  sitting  at 
Chambers  has  power  to  control  a  rule  of  Court,  but  when  the 
question  arises  we  must  look  at  the  nature  of  the  rule,"  and 
the  learned  Chief  Justice  referred  to  the  case  of  Doe  d.  Harwood 
V.  Lippincott,  cited  in  Chitty  ,p.  1032,  where  it  was  held  that 
if  a  party  were  admitted  to  defend  as  landlord  whose  title  was 
inconsistent  with  the  possession  of  the  tenant,  the  lessor  of  the 
plaintiff  might  apply  to  the  Court  or  a  Judge  at  Chambers, 
and  have  the  rule  discharged  with  costs,  and  he  says  the 
proposition  there  laid  down  is  founded  upon  the  authority  of 
a  very  learned  Judge,  (Mr.  Baron  Wood,)  and  one  who  was 
extremely  unlikely  unduly  to  encroach  upon  the  jurisdiction 
of  the  Court"  If  a  Judge  at  Chambers  can  so  deal  with  such 
a  rule  of  Court,  surely  he  must  have  a  right  to  do  so  with  a 
Judge's  order  which  has  been  irregularly  obtained  ex  parte. 

In  this  case  Mr.  DteBan^ee  the  defendant's  attorney,  went 
to  the  same  Judge  who  had  granted  the  original  order  for  the 
order  nisi  to  set  it  aside,  and  the  interrogatories  under  it,  for 
irregularity,  who  granted  it,  making  it  returnable  before  the 
presiding  Judge  at  Chambers,  and  Mr.  Justice  DesBabbis, 
being  such  presiding  Judge,  having  heard  the  case,  made  the 
rule  absolute  with  costs.  From  that  judgment  the  plaintiff 
appealed  on  the  following  grounds  : — 

1st.  That  the  same  is  against  law.  2nd.  That  the  appli- 
cation should  have  been  made  to  and  argued  before  the  Judge 
who  granted  the  order.  3rd.  That  one,  at  least,  of  the  inter- 
rogatories was  not  objected  to,  and  the  judgment  was  to  set 
aside  all.  4th.  That  the  Judge,  in  his  discretion,  could  grant 
the  original  order  aheol/ute  in  the  first  instance.    5th.  That 

the  interrogatories  were  such  as  should  have  been  allowed. 
10» 
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Assuming  that  the  plaintiff's  rule  for  interrogatorieA  ought 
not  to  have  been  a  rule  abaoluie  in  the  first  instance,  and  that 
it  should  on  that  account  be  set  aside,  I  need  say  nothing 
about  the  interrogatories,  as  they  depend  on  the  validity  or 
invalidity  of  the  order  under  which  they  were  made,  and  as  I 
am  of  opinion  that  the  attorney  of  the  plaintiff  should  have 
applied  for  and  taken  out  a  rule  ni^  for  interrogatories 
instead  of  a  rule  absolute,  and  that  Mr.  Justice  DesBarres, 
under  the  circumstances  of  the  case,  had  a  right  to  hear  the 
parties  on  the  rule  nisi  granted  by  Mr.  Justice  Wilkins,  I 
am  of  opinion  the  appeal  should  be  dismissed  with  costs. 
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J.  C  died  about  the  year  188S,  poeeened  of  a  fuad  anKrantliif  to  £8888  2>.  4d7,  which  h« 
deviaed  to  tmetees  npoa  certain  tmsie  in  favor  of  hie  danghtor  and  othere,  and,  upon  teilure 
of  each  devleee,  then  feu  hie  niecee  or  their  lawful  iHuei  The  original  derleee  in  the  wiU  baTlnir 
failed,  a  rule  wae  pawed  in  the  Equity  Court,  on  a  enlt  tnetltuted  by  the  traateee,  by  which  it 
waa  ordered  that  a  portion  of  the  fund  ahould  be  dtetribnted  and  paid  1^  the  tnntees,  in  cer- 
tain proportione,  among  the  next  of  kin  of  the  aaid  J.  C. 

M.  W.,  being  entitled  ai  one  of  the  next  of  Idn,  with  J.  8.  W.,  her  huabaad,  executed  a. 
power  of  attorney  to  S.,  empowering  him  to  recelTe  the  money  coming  to  her  by  vlrtne  of 
the  laid  will.  On  the  Srd  April,  1888, 8.  received  under  eald  power  the  earn  of  819S7  which, 
on  the  eame  day,  wae  attached  in  hie  liande  by  E.  B.  on  prooeei  leeued  againet  J.  .8.  W.,  the 
hneband,  aa  an  abeent  or  abccondlng  debtor.  On  the  2Sni  February  previoaaly,  J.  &  W.  had 
been  adjudicated  a  bankrupt  in  England,  and  a  creditor^  aaiignee  waa  appointed.  Notice  of 
thie  waareeelved  by  8.  on  May  Slat,  1868,  but  no  notice  of  the  bankruptcy  had  been  veoeiTed 
by  B.  B.  at  the  time  of  the  ieane  of  the  attaohment  proeen.  8.  wae  notified  by  M.  W.  on  July 
89th,  1868,  that  she  cUdmed  the  fund  in  queetion  in  her  own  right,  and  she  followed  this  up 
by  a  suit  in  Equity. 

field,  on  a  caee  prepared,  that  the  creditor'a  aerignee  wne  entitled  to  the  fund  aa  egainil 
E.  B.  the  attadiing  creditor. 

HM  aleo,  that  the  bankruptcy  of  J.  8.  W.  determined  the  power  of  &  to  reeelTe  the 
fund,  that  it  had  not  been  reduced  into  poeeeeelen,  and  that  it,  tharefbue,  msit  be  tnated  aa 
If  atill  remalng  in  the  hands  of  the  tmeteee. 

HUd  also,  that  the  creditor's  assignee  wae  not  entiled  to  the  fond  without  making  pro- 
visloo  for  the  wife,  and  that  the  Utter,  being  entitled  to  the  fund  as  a  dkoet  fii  cMften,  waa 
Justlfled  In  coming  into  Equity  for  her  protection. 

If  eld  also,  that  as  J.  8.  W.,  the  husband,  was  a  baakrapt,  and  the  sum  fai  centroveny  no8 
large,  and  11.  W.,  the  wlfto,  being  without  any  provision  by  a  settlement  made  before  or  at  the 
time  of  her  marrisfs,  the  taxable  costa  being  first  paid,  the  baUnce  of  the  fond  ahoold  be 
paid  or  seeured  to  her  for  her  own  benefit. 

McCuLLT,  J.,  now,  (January  7th,  1871,)  delivered  the 
judgment  of  the  Court : — 

This  matter  came  before  the  Court  on  the  28th  DeeeTnher, 
1870,  upon  a  case  prepared,  and  was  argued  by  McDonald,  Q.  C» 
and  JaTMB  Johnstone  for  Roper,  B.  0.  Gray  for  E.  Binney 
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and  V.  B.  BvXUxk  for  Mary  Whitby,  wife  of  James  Smiik 
WkUby. 

The  facts  of  the  case,  briefly  set  out,  are  that  one  Joseph 
Creighton,  late  of  Halifax,  deceased,  about  the  year  1862  died 
possessed  of  a  fund  amounting,  as  appears,  to  the  sum  of 
£8638  2s.  4d.,  invested  in  three  per  cent  consols,  which  he 
devised  to  L.  HarUshome  and  the  Rev.  James  Stewart,  upon 
certain  trusts  in  favor  of  testator's  daughter  and  others,  and 
in  failure  of  said  devises,  then,  in  certain  contingencies,  to 
testator's  nieces  or  their  lawful  issue.  This  fund  was  with- 
drawn from  England  and  invested  in  Nova  Scotia  by  the 
trustees.  Upon  a  suit  instituted  in  Equity  by  the  trustees  for 
direction  a  case  was  prepared,  and  agreed  upon  by  the  parties 
claiming  to  be  interested  in  the  fund,  and  heard  and  adjudi- 
cated upon  by  this  Court,  and  in  January,  1867,  a  rule  passed 
by  which  it  was  ordered  that  the  portion  of  the  fund  out  of 
which  this  claim  arises,  "should  be  distributed  and  paid  by 
the  trustees  in  certain  proportions  among  the  next  of  kin  of 
the  said  Joseph  Creighton,  deceased,  the  original  devises  in 
said  will  having  failed,  as  by  the  case  appears.  Mary  WhOby, 
wife  of  /.  S.  Whitby,  (without  any  marriage  settlement)  was, 
at  the  date  of  the  distribution,  entitled,  as  one  of  the  next  of 
kin,  of  Creighton. 

In  the  year  1863,  June  24th,  Mary  Whitby  and  /.  B. 
Whitby,  together  with  one  Lucy  Parker,  another  of  the  next 
of  kin,  joined  in  a  power  appointing  S.  L.  Shannon,  Esq.,iheiv 
attorney,  to  receive  any  money  coming  to  them  under  and  by 
virtue  of  said  will,  and  it  is  set  forth  that  on  the  3rd  day  of 
April,  A.  D.  1868,  said  Shannon  received  under  said  power  of 
attorney  the  sum  of  S1927,  being'the  fund  now  in  controversy, 
and  being  the  proportion  coming  to  Mary  WItitby  as  one  of 
the  next  of  kin  aforesaid.  On  the  3rd  ApM,  1868,  the  same 
day,  this  fund  was  attached  in  Shannon's  hands  by  Edward 
Binney,  under  process  issued  at  his  suit  against  /.  Smith 
Whitby,  as  an  absent  or  absconding  debtor,  and  Shannon  was 
summoned  as  agent  Shannon  subsequently  filed  the  usual 
declaration  required  by  law,  acknowledging  the  receipt  of 
$1928  as  collected  under  the  power  of  attorney,  and,  on  the 
13th  April,  1860,  Binney  recovered  a  judgment  against 
Whi^y  for  $8032.37,  debt  and  costs.    On  the  23rd  February, 
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1868,  Wkitby  was  adjudicated  a  bankrupt  in  England,  and 
notice  of  said  adjudication  and   appointment  of  creditor's 
assignee  (Rojyei*)  were,  on  the  21st  May,  1868,  received  by 
Shannon.   But  no  notice  of  the  bankruptcy  had  been  received 
by  Binney,  when  his  process  of  attachment  issued,  nor  prob- 
ably till  about  the  date  when  received  by  ShannMrn.    On  the 
11th  December,  1868,  Ropei\  assignee  of  Wdtby,  brought  an 
action  of  assumpsit  against  Sliannon  to  recover  the  amount 
of  $1928  in  his  hands,  to  which  several  pleas  were  pleaded, 
among  others  that  the  Bankruptcy  Laws  of  Engkmd  were 
not  in  foi*ce  in  N'ova  Scotia.    On  the  29th  Judy,  1868,  Mary 
Whitby  notified  Shanrum  that  she  claimed  the  funds  in  ques- 
tion in  her  own  right,  and  forbade  him  to  pay  it  to  any  person 
but  herself.     On  the  2nd  December,  1868,  she  followed  up  her 
demand  by  a  suit  in  Equity,  by  H.  Harisliome  as  her  next 
friend,  and,  in  the  case  submitted  for  adjudication  it  is  agreed 
by  the  three  parties  claimants,  that  without  plea  to  this  latter 
suit,  her  rights  shall  also  be  entertained  and  adjudicated  upon 
in  my  judgment  to  be  delivered. 

The  question  to  be  decided  is,  how  the  fund  still  in  the 
hands  of  Shannon  is  to  be  disposed  of.  Which  of  the  claim- 
ants,— Roper  as  assignee,  Binney  as  attaching  creditor,  or 
Mary  Whitby,  wife  of  J.S.  WhUby,BanextotkmU>CTeigkton, 
is  entitled,  and,  if,  under  any,  under  what  modifications  ?  On 
the  part  of  Roper  it  is  contended  that  the  fund  passed  to  him 
on  the  23rd  day  of  February,  1868,  by  operation  of  law,  as 
assignee  in  bankruptcy  of  the  estate  and  effects  of  J.  Bmiih 
Whitby,  divested  of  all  rights  or  equities  of  Mary  Whitby. 
On  the  part  of  Binney  it  is  contended  that  the  process  of 
attachment  served  upon  Shannon  on  the  3rd  April,  by  virtue 
of  chapter  141  of  the  Revised  Statvies  of  Noinit  Scotia,  gave 
him  such  a  claim,  oi  priority,  as  entitles  him  to  the  fund. 
And,  on  the  part  of  Mary  Whitby  it  is  contended  that  the 
fund  was  never  i*educed  to  the  possession  of  /.  Smith  Whitby r 
her  husband,  before  bankruptcy,  so  as  to  exclude  her  claim  as 
next  of  kin,  and  her  equities  to  be  properly  provided  for  now, 
while  the  fund  is  in  litigation,  notwithstanding  the  adjudi- 
cation  of  bankruptcy,  and  the  absconding  debtor  process. 

Without  expressing  any  opinion  as  to  what  relief  a  bank- 
rupt, regularly  adjudicated  to  be  such  in  EngUmd,  may  be 
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entitled  to  in  this  Province,  or  what  effect  such  an  adjudica- 
tion has  upon  the  claims  of  creditors  domiciled  here,  it  is 
noticeable  that  by  the  70th  section  of  chapter  134,  24  &  25 
Vic,  Imperial  Acta,  if  parties  with  intent  to  defeat  or  delay 
creditors  "being  out  of  the  realm,  shall,  with  such  intent, 
remain  abroad,"  they  clearly  commit  acts  of  bankruptcy. 
And,  in  the  75th  section  of  the  same  Act,  "  Her  Majesty's 
dominions,  colonies,  or  dependencies,"  are  specially  named  as 
places  where,  if  a  debtor  file  or  have  filed  against  him  a  peti- 
tion in  any  Court  haying  jurisdiction  for  the  relief  of  insolvent' 
debtors,  &c.,  the  adjudication  of  an  act  of  insolvency  or  bank- 
ruptcy on  such  petition,  shieill  constitute  an  act  of  bankruptcy 
*  to  be  proceeded  upon  after  notice  in  the  London  Gazette,  for 
two  months,  as  if  committed  in  England.  Again,  in  the 
definition  of  the  word  "property,"  section  229,  and  the  mean- 
ing it  is  intended  to  bear,  it  shall  mean  and  include  "  all  the 
real  and  personal  estate  and  effects  of  the  petitioner  or  bank- 
rupt within  this  realm  and  abroad."  But  it  is  not  necessary 
for  the  purpose  of  settling  this  controversy  to  invoke  the 
aid  of  enactments  contained  in  the  Imperi<d  Act  of  1861,  or 
of  the  Conaclidaied  Banh^uptcy  Act  of  1869.  Story,  in  his 
Conflict  of  Lawe,  sees.  403  to  410,  long  before  the  passing  of 
these  Acts,  discussed  the  subject  of  assignments  under  bank- 
ruptcy laws  and  attachments,  and,  there,  clearly  propounds 
the  doctrines  held  and  saliled  in  the  Englisli  as  well  as  in  the 
United  States  Courts.  "  The  Courts  of  England,"  he  observes, 
**  and  of  the  United  States  have  arrived  at  opposite  conclu- 
sions. The  Courts  of  the  former  country  uniformly  maintain 
the  doctrine  of  the  universal  operation  of  such  assignments/* 
He  proceeds;  "'One  thing,'  said  Loi*d  Eldon,  upon  appeal 
from  the  decision  of  the  Court  of  »Scssions  in  Scotland,  which 
decision  was  affirmed  in  the  House  of  Lords,  the  question  . 
having  arisen  whether  the  assignee  or  the  attaching  creditor 
was  entitled  to  priority,  this  depending  upon  the  question 
whether  an  English  Commission  of  Bankruptcy  passed  to  the 
assignees  the  title  to  property  or  debts,  locally  situate  or  due 
in  Scotland.  'One  thing,'  said  the  Lord  Chancellor,  *  is  quite 
clear, — that  there  is  not  in  any  book  any  dictum  or  autliority 
that  would  authorise  me  to  deny,  at  least  in  this  place,  that 
an  English  Commission  passes,  with  respect  to  the  bankrupt 
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and  bis  creditors  in  England,  the  personal  property  he  has  in 
Scotland,  or  in  any  foreign  country/  " 

This  disposes  of  the  controversy  as  between  Binney  under 
bis  attachment,  and  Roper  as  assignee  of  'Whithy.  The  ques- 
tion remaining  is,  what  are  the  rights  of  Mary  WhUby,  wife 
of  the  bankrupt  and  one  of  the  next  of  kin  to  Creighton,  aa 
regards  the  fund.  It  is  contended  on  her  behalf,  first,  that 
tiie  possession  of  the  fund  by  Shannon  was  not  taken  under 
the  power,  executed  by  her  and  her  husband.  It  was  a  power 
only  to  receive  funds  under  Creigkton*8  will,  and  contained 
authority  to  receive  them  under  the  statute  of  distribution,  or 
otherwise  as  a  legacy  or  bequest,  the  next  of  kin  as  such, 
not  being  referred  to  in  said  will.  Second ;  if  taken,  legally, 
under  the  power,  that  his  possession  did  not  enure  to  the 
husband,  the  bankrupt,  but  tc  the  husband  and  wife,  and  was, 
therefore,  no  reduction  to  possession  by  the  husband  of  the 
wife's  estate.  Third ;  it  was  further  contended  that  Whitbj/9 
bankruptcy  cancelled  the  power  of  attorney.  The  bankruptcy 
occurring  on  the  28th  February,  and  Stiannen  having  received 
the  fund  on  the  3rd  April,  1868,  some  thirty-four  days 
subsequent. 

In  Kenfa  Com,,  vol.  2,  (star  paging.)  645,  H  is  laid  down 
broadly,  "  that  the  agent's  power  is  determined  by  the  bank- 
ruptcy of  his  principal,"  but  mere  formal  acts  passing  no 
interest  are  exceptions,  and  the  authorities  cited  go  to  show 
that  an  agent  cannot,  after  the  bankruptcy,  have  any  personal 
advantage  under  such  a  power.  If  this  be  so,  it  sustains  the 
position  that  this  fund,  at  the  date  of  the  bankruptcy,  being 
in  the  hands  of  the  trustees,  for  all  purposes  connected  with 
Mary  Whitby's  rights,  the  present  controversy  should  be 
disposed  of,  and  the  fund  treated  as  if  still  remaining  in  their 
hands. 

In  this  view  of  the  case  I  am  not  required  to  examine  so 
minutely  the  power  of  attorney  executed  by  the  bankrupt 
and  his  wife,  but  it  will  be  found  on  careful  perusal  that  it 
was  drawn  in  contemplation  of  a  devise,  supposed  to  be  effec- 
tive, in  Creigkton's  will,  for  bequeathing  a  beneficial  interest 
to  Mary  Whitby,  but  which  proved  to  have  been  a  misappre- 
hension. 1  find  no  authority  to  ^lannon  to  receive  funds  for 
the  lenefit  of  the  parties  executing  the  power,  except  aa 
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deviaee  car  bequests  under  the  will.  Nor  need  I,  now,  for 
obvious  reasons,  further  remark  on  the  second  point  taken  by 
Afra.  Whitbt^s  counsel,  for  Shannon's  receipt  to  the  trustees 
would  have  been  no  discharge  in  a  suit  by  the  a&signee 
against  the  trustees  to  recover  this  fund.  In  Atkinson  v. 
Dickfwn,  Law  Times  for  September,  1870,  a  married  woman 
being  absolutely  entitled  to  a  share  of  a  residuary  estate,  of 
which  her  husband  was  one  of  the  trustees,  a  cheque  for  the 
amount  wi^  drawn  by  the  acting  trustee,  who  was  also  the 
solicitor  of  the  husband,  payable  to  the  lady  or  bearer,  and 
the  proceeds  of  the  cheque  were  subsequently  invested  in  the 
names  of  two  persons  for  her.  Held,  that  the  fund  was  not 
reduced  into  possession  by  the  husband.  There  being,  there- 
fore, no  reduction  of  this  fund  to  possesKion  by  the  husband 
before  his  bankruptcy,  and  see  further  on  this  point  Roper  on, 
Hunbandand  Wife,  voL  1,  p.  208;  Williams  on  Executors; 
765,  and  13  Simons,  309,  the  next  question  is,  what  relief, 
if  any,  is  Mary  Whitby  entitled  to  under  the  facts  set  forth 
in  the  case  submitted  7  By  her  writ  sued  out  of  the  Equity 
side  of  the  Court  by  JET.  Hartshorns,  her  next  friend,  she 
claims  the  entire  fund  from  Shanr^en.  The  parties  having  all 
agreed  that  her  rights  must  rest  upon  the  facts  as  set  forth  in 
the  case  adjudicated  upon,  I  think  this  Court  is  now  fully 
possessed  of  the  requisite  jurisdiction  and,  therefore,  warranted 
in  considering  the  case  upon  the  merits  as  they  appear  by  the 
documents  and  undisputed  facts.  The  writ  is  certainly  not 
very  artificially  prepared  for  the  object  sought,  but  rather  as 
characterising  the  claims  and  the  jurisdiction  invoked,  than 
as  raising  specific  issues  for,  whatever  Mary  Whitbj/s  rights 
are.  it  is  consented  to  by  all  that  they  shall  be  accorded  to 
her  without  any  plea  or  issue  joined  on  her  suit 

This  fund  of  $1927  was  a  chose  in  action,  and  if  not 
reduced  into  possession  by  the  husband  during  his  life  must, 
but  for  the  bankruptcy,  have  survived  to  the  wife  had  she 
outlived  him.  And  with  respect  to  choses  in  action,  it  is  laid" 
down  in  MUford  v.  Mitford,  9  Ves.,  87,  "  They  are  not  assign- 
able at  law,  consequently  the  husband's  assignment  cannot 
prevent  them  legally  surviving  to  the  wife."  Further  on,  at 
page  100, "  It  has  lon^  been  settled  that  assignees  under  a 
Commission  of  Bankruptcy,  coming  into  a  Court  of  Equity  to 
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reduce  the  interest  of  the  wife  into  possession,  are  bound  to 
make  such  a  settlement  as  the  husband  would  in  the  same 
case  have  been  compelled  to  make."  Again,  "  If  the  assign- 
ment put  the  assignees  in  possession,  it  would  completely 
extinguish  all  the  claims  of  the  wife,  as  the  possession  of  the 
husband  certainly  does."  And  again,  "The  Court  considers 
the  assignment  as  doing  nothing  more  than  to  place  the 
assignees  in  the  room  of  the  husband."  See  also  Hoimsby  v, 
Lee,  2  Mad.,  20.  As  to  what  a  wife's  chosea  in  action  are,  see 
Roper  on  Husband  and  Wife,  vol.  1,  p.  224.  They  are  debts 
due  to  her,  on  bond,  or  otherwise,  money  in  the  funds,  legaci&s, 
trust  funds,  and  other  property  recoverable  by  action  or  suit." 

As  to  the  quastion  of  Ma}*y  Whitby,  the  wife,  coming  to  a 
Court  of  Equity  actively  to  assert  her  rights,  whatever  was 
formerly  held  upon  that  subject,  since  the  decision  of  Lady 
Elihank  v.  MontUieu,  Leading  Cases  in  Equity,  424,  and 
notes,  (5  Ves.,  787,)  there  is  now  no  longer  room  for  doubt 
on  that  point.  In  11  Simons'  Repoi'ta,  570,  V.  C  Shadvrick 
says,  "  1  take  it  to  be  perfectly  settled  law,  that  where  a  wife 
is  entitled  to  a  choee  in  action  which  consists  of  a  principal 
sum,  and  not  merely  income,  she  may  file  a  bill  against  her 
husband  and  the  trustee  for  a  settlement"  See,  also,  5  Mylne 
A  Craig,  105,  to  the  same  effect,  and  Harrison  v.  Keating, 
4  Hare,  9.,  Am.  note,  4,  citing  5  Johnson's  Ch  Prac,  4lJi ; 
see,  also,  Williams'  Eq.  Jurisp.,  637  and  cases.  In  Brown  v. 
Clarke,  3  Ves.,  166,  Lord  Alvanly  said ;  "  The  assignees  of  the 
husband  must  make  a  provision  for  the  wife  before  they  can 
call  it  (the  fund)  out  of  this  Court"  In  3  Vesey,  421,  Lord 
Roslyn  directed  a  provision  for  the  wife  against  the  assignees 
of  the  husband  on  the  same  principle.  Freeman  v.  Fairlie, 
11  Jur.,  447,  is  cited  in  Leading  Cases  in  Eqmty,y6L  1,  p.  451, 
to  show  that  a  sum  of  money,  rent  of  real  estate  (not  equit- 
able), to  which  the  husband  was  entitled,  jure  mariti,  being 
paid  into  Court  by  an  agent,  it  was  held  that  the  assignee  was 
not  entitled,  without  making  a  settlement  upon  the  wife. 

The  last  inquiry  imposed  upon  the  Court  in  this  case  is  to 
fix  the  amount  or  proportion  of  the  fund  to  which  Mrs. 
Whitby,  under  the  peculiar  circumstances  of  the  case,  is 
entitled.  The  husband  is  a  bankrupt  and  insolvent,  and  the 
wife  has  no  provision  or  settlement  made  for  her  before,  at,  or 
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since  marriage.  It  is  not  known  what  her  position  in  life  is 
or  has  been,  and  the  fund  is  not  large.  After  looking  into 
the  cases  cited  on  this  point ;  17  Beavan,  482 ;  16  Beavan, 
249 ;  1  Drewry,  326 ;  1  Drewry  Jk  Smale,  80 ;  19  Beavan,  347  ; 
and  22  Beavan,  588.  I  am  of  opinion  that,  the  taxable  costs 
of  this  litigation  being  first  paid  out  of  the  fund,  the  balance, 
with  interest  thereon  accrued,  should  be  paid  or  secured  for 
the  benefit  of  Mary  Whitby,  wife  of  J.  Smith  Whitby. 

Such  is  the  conclusion  to  which  I  am  conducted  upon  a 
careful  examination  of  the  principles  enunciated  in  the  cases 
that  bear  upon  the  subject  in  controversy.  The  modem 
decisions  in  Equity,  it  will  be  observed,  are  characterised  by  a 
progressive  liberality  and  regard  for  the  rights  of  married 
women,  and,  as  a  crowning  effort,  the  British  Parliament  has, 
during  its  last  session,  passed  an  act,  entitled  the  "  Married 
Woman's  Property  Act"  with  a  perusal  of  which  I  have  been 
favored,  which  secures  for  married  women  in  England  advan- 
tages with  regard  to  private  earnings  and  property  coming  to 
them  in  their  own  right,  which  they  never  before  enjoyed, 
and  which  I  hope  ere  long  to  see  enacted  in  our  own  Provin- 
cial Legislature. 
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Tr  pofver  of  tlM  Eqalty  Court  over  the  real  eetatc  of  infanta  In  this  Province  Is  more 
•xtenetre  than  any  luch  power  which  haa  ever  been  exeroied  in  Eii$rliuMi. 

If  It  be  shown  that  by  the  dispusal  of  the  property  the  Interest  of  the  infant  will  Ito  nuI»« 
■tantlaU}-  promoted  on  sooount  of  any  portion  of  the  property  being  exposed  to  waste  or 
dilapidation  or  being  wholly  unproductive  or  for  any  other  reasonable  cause,  thu  Court  ha*  a 
dfanrstiooaiy  power  to  order  a  sale. 

Where  the  whole  property  yielded  an  Income  of  only  91<>0,  nnd  the  infant's  undividod 
ihaie,  upon  a  sale,  would  produce  fbur  or  five  times  as  much  as  their  share  of  the  ri  ntal, 

HtlA^  thai  the  diaeretlonary  power  of  the  Court  was  wisely  exercised. 

J7#id  also,  thai  the  dlscrstlonary  power  of  the  Court  to  order  a  sale  was  not  determined 
by  the  appointment  of  a  guardian,  and  that  where  the  guardian,  who  w-as  the  mother  of  the 
taifants,  was  opposed  to  the  sale,  and  neglected  or  refused  to  find  security  as  required  hy 
JUviaed  StatuUi,  (Srd  Series,)  chapter  184,  section  61,  the  Court  hod  ijower  to  ronrave  such 
guardian,  and  substitute  In  her  stead  a  fuluble  person  as  next  friend  to  file  the  necessary  bond 
and  effect  the  ode. 

Sir  W.  Young,  C.  J.,  now,  (January  7th,  1871.)  delivered 
the  judgment  of  the  Court : — 

This  is  an  appeal  from  an  order  of  His  Lordship  the  Judge 
in  Equity,  of  2Srd  November  1869,  for  the  sale  of  the  share  of 
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two  infants,  originally  estimated  at  one  undivided  seventh, 
but,  afterwards  appearing  to  be  one  undivided  eighth  part  of 
Lawlora  Island,  lying  in  the  harbor  of  Halifax,  and  for 
which  the  Dominion  Government  were  willing  to  give  £2000, 
to  be  used  as  a  Quarantine  Station.  The  sale  was  ordered  under 
the  Revised  Statutes,  (3rd  Series,)  chapter  124,  sections  51  and 
55,  and  the  order  having  been  carried  out,  notwithstanding  the 
appeal,  the  title  has  passed,  and  the  infants'  share,  less  the  costs 
incident  thereto,  has  been  deposited  in  the  Savings'  Bank, 
waiting  a  further  and  more  profitable  investment  at  six  per 
cent.  The  owners  of  all  the  other. shares,  and  the  mother  of 
the  two  infants,  in  the  first  instance,  approved  of  the  sale, 
which  was  reported  by  the  Master,  and  appeared  to  the  Court 
to  be  for  the  substantial  interest  of  the  infants,  but  the  mother, 
thinking  that  a  higher  price  should  have  been  given,  refused 
her  consent  to  the  sale,  and,  having  been  appointed  guardian 
under  an  order  of  12th  JvZy,  1869,  neglected  or  refused  to  file 
a  bond  with  sureties,  as  required  by  section  51  and  by  said 
order,  and  disputes  the  authority  of  the  Equity  Judge  to  cancel 
such  order  and  to  substitute  and  appoint,  in  her  room,  Mr. 
Daly,  by  the  order  of  23rd  November,  1869,  as  the  next  friend 
of  the  infants,  to  file  the  necessary  bond  and  effect  the  sale. 

The  question,  then,  turns  upon  the  authority  of  the  Equity 
Court  to  order  the  sale  of  the  infants'  share,  under  these  cir- 
cumstances, and  against  the  will  of  the  mother.  It  must  be 
at  once  conceded  that  the  power  over  the  real  estate  of  infants, 
conferred  by  chapterl  24,  which  was  first  passed  in  the  Chancery 
Abolition  Act  of  1855,  far  exceeds  any  power  that  has  ever 
been  exeicised  in  England^.  The  Imperial  Act,  1  William  IV,, 
chapter  65,  section  17,  is  confined  to  the  leasing  of  infants' 
osUtes  under  certain  circumstances,  and,  under  the  decision  in 
IbSivwv;  445,  extends  only  to  estates  of  which  they  are  seised 
in  possession.  In  Calvert  v.  Godfrey,  6  Beav.,  107,  decided  in 
1843,  Lord  Lavgdale  said :  "  The  Court  may  order  real  estate 
vested  in  infants  to  be  sold  to  satisfy  the  demands  of  creditors, 
or  to  give  to  cc^lais  que  trust  the  benefit  to  which  they  are 
entitled,  but  it  has  no  authority  to  convert  the  real  estate  of 
infants  into  personalty,  or  to  sell  the  real  estate  vested  in  an 
infant,  upon  the  notion  that  the  conversion  would  be  beneficial 
to  the  infant  himself  or  to  himself  and  othera.    This  restriction, 
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however,  was  often  felt  to  be  most  injurious  to  the  infant,  and 
it  was.  occasionally,  sought  to  be  evaded.  In  Newton  v.  Lucas, 
decided  in  1846,  where  three  infants  were  interested,  in 
remainder,  in  some  dilapidated  property,  vested  in  trustees, 
the  Court,  after  ascertaining,  by  means  of  reference  to  a  Master, 
that  it  would  be  for  their  benefit,  ordered  not  a  sale,  which,  if 
legal,  would  have  been  much  more  to  the  pui-pose,  but  the 
granting  of  a  repairing  lease  for  a  term  of  fifty  years.  Yet 
even  of  this  the  Master  of  the  Rolls,  in  10  Beav.,  544,  disap- 
proved. 

^he  origin  of  our  act,  then,  as  of  the  New  Brunswick  Act 
of  1854,  is  to  be  found,  not  in  Englidi,  but  in  American 
legislation,  the  progress  of  which  is  traced  in  a  note  to  the 
American  edition  of  Adams  on  Equity,  285.  In  most  of  the 
States  there  are  now  statutes  which  authorize  the  sale  of  the 
infant's  estate  on  application  by  the  guardian  to  the  proper 
Court,  when  it  is  necessar)*  or  proper  for  the  infant's  benefit. 
By  the  Revised  Statutes  of  Massachusetts,  edition  of  1861, 
chapter  102,  sections  26  and  27,  founded  on  the  act  of  1829, 
the  sale  of  the  real  estate  of  a  ward,  or  minor,  is  authorized 
when  it  appears,  after  full  examination,  on  oath,  that  it  would 
be  for  the  benefit  of  the  ward  or  minor  that  his  real  estate,  or 
any  part  thereof  be  sold,  and  the  proceeds  shall  be  put  out  at 
interest,  or  invested  in  some  productive  stock  to  his  use.  By 
the  Revised  Statutes  of  New  Yo7'k,  edition  of  1846,  vol.  2,  pp. 
257,  258,  on  which  our  act  .<^ems  to  have  been  framed,  the 
enactment  is  in  the  words  of  our  section  51,  substituting  for 
the  words,  "  or  for  any  other  reasonable  cause,"  the  New  York 
woixls, "  or  for  any  other  peculiar  reasons  or  circumstances,** 
which  appear  to  me  to  have  the  same  meaning.  In  New  York^ 
too,  the  jurisdiction  of  the  Court  in  such  sales  is  considered  to 
be  wholly  derived  from  the  statute,  and  not  to  extend  to  cases 
not  there  provided  for.  Undoubtedly  this  is  the  true  principle, 
and  no  sale  that  does  not  come  within  the  terms  of  section  51 
could  be  upheld.  Although  these  t«rms  are  comprehensive,  I 
should  have  some  doubt  whether  the  very  large  price,  which  it 
is  said  it  would  be  unwise  to  reject,  as  alleged  in  Mrs.  Lawlor's 
petition  would  be  sufficient  ground  for  a  sate.  The  grounds 
subsequently  found,  and  on  which  the  Court  acted,  were  far 
more  eondnsive.    If  it  be  shewn  that  by  the  disposal  of  the 
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property  the  interest  of  tlie  infants  will  be  sabstantiaily 
promoted  on  account  of  any  part  of  the  property  being  exposed 
(o  waste  or  dilapidation,  or  being  wholly  nnprodactive,  or  for 
any  other  reasonable  cause,  (words  as  ample  as  could  well  be 
used,)  the  act  applies,  and  the  Court  has  the  discretionary 
power  which,  as  we  think,  it  has  wisely  exercised  in  this 
instance.  The  fact  that  the  whole  island  yielded  an  income 
of  only  $100,  and  that  the  infants*  undivided  share,  upon  a 
sale,  would  produce  four  or  five  times  as  much  as  their  share 
of  the  rental  naturally  influenced  the  judgment,  both  of  the 
Master  and  the  Court 

The  questions  raised  at  the  argument  as  to  the  regularity 
of  the  proceedings  remain  to  be  considered.  Section  61  provides 
that  the  infant  may,  by  his  next  friend  or  guardian,  petition 
the  Court  for  an  order  to  sell.  Here  there  was  no  guardian, 
and  the  mother,  being  the  next  friend,  petitions  the  Court  in 
her  own  name,asking  that  a  suitable  person  should  be  appointed 
as  a  guardian  to  her  said  infant  children,  to  convey  their 
interest,  and  participate  in  the  advantages  of  the  sale.  This  is, 
no  doubt,  a  departure  from  the  form  strictly  required,  but  of 
too  technical  a  nature,  as  we  think,  to  affect  the  title.  The 
mother  was  appointed  guardian  by  the  order  of  the  12th  Jvly^ 
1869,  not  a  general  guuxlian,  as  if  she  had  been  appointed  by 
the  Judge  of  Probate  under  the  Revised  StahUes,  chapter  121, 
but  in  the  exercise  of  the  Chancery  jurisdiction  conferred  by 
chapter  1 24,  section  4.  Storifs  Equity  Jwrisprud&noe,  sec  1338. 
And,  by  the  same  order,  she  was  required,  before  making  a 
conveyance  of  the  land,  to  file  a  bond,  with  securities  in  the 
sum  of  SIOOO  for  the  protection  of  the  infants,  as  in  section  51. 
This  she  did  not  do,  and  what  consequences  were  to  follow  7 
Whatever  question  may  be  raised  as  to  testamentary  or  statute 
guardians,  there  is  no  doubt  that  the  Court  of  Chancery  has 
power  to  remove  guardians  appointed  by  its  own  authority, 
wherever  sufficient  cause  can  be  shewn  for  such  a  purpose. 
Foster  v.  Denny,  2  Chan.  Cases,  238 ;  Story's  Eq.  Jur.,  1330. 
Suppose  a  stranger  had  been  appointed  who  had  been  unable 
or  unwilling  to  find  security,  was  the  sale  to  stop,  and  the 
interests  of  the  infants  to  be  sacricified  ?  And  if  a  stranger 
could  be  removed,  why  not  the  mother,  for  sufficient  cause  7 
The  argument  pressed  on  us  was  that  the  mother,  being  once 


JANUARY,   1871.  167 

appointed,  no  sale  could  be  legally  had  without  her  consent^ 
that  the  discretion  was,  in  fact,  transferred  from  the  Court  to 
the  mother.  None  of  the  cases,  however,  from  1  Fwn 
WiUiams,  205 ;  6  Maddock,  77 ;  4  Bro.  C.  C,  355,  nor  any 
other  that  I  can  find  sustain  this  position,  which,  as  we  think, 
is  quite  opposed  to  general  piinciples,  and  to  the  wholesome 
and  controlling  power  of  the  Court. 

The  appeal,  therefore,  is  dismissed  with  costs. 


WILLIAMS  m  AL.  V.  MYERS. 

A  DiTUi  Um*  txeenton  thoold  ttll  Uxid,  Inttitiiiir  them  with  a  powar  td  aen,  tvt  eoB' 
T«jinf  BO  liitoraai,  will  not  enablo  tlMB  to  nudntain  ejeotiMnt.  It  can  maka  no  dlffaranoo 
that  the  powtar  la  to  asaottta  propar  oonvayanoaa  aa  wall  aa  toaaO. 

na  law  raquliia  atrtet  pioal  from  tha  partj  who  aata  op  alianaga  aa  agalnat  titla. 

SmMSf  thai  aa  lony  aa  a  aoflkiant  aatata  ramalna  vaatad  in  an  alian  ha  Bugr  naintaln 


QwoTf,  jMT  WiLinn,  J.,  aa  to  an  alian  davlaaa  in  tniat  to  aaU. 

Par  JoHKanwB.  E.  J.— It  ia  not  oonpatant  to  a  part/  who  foaa  In  nndar  n  aontnct  t» 
povehaaa  to  araU  hiuMair  ol  tha  dafanoa  of  allanaga. 

Sir  W.  Youno,  C.  J.,  now,  (January  7th,  1871,)  delivered 
the  judgment  of  the  Court : — 

This  is  an  action  of  ejectment  for  160  acres  of  land  at 
OuysboTOugh,  tried  before  my  brother  Wilkins  so  far  back  as 
July,  1862.  A  verdict  was  found  for  the  defendant  and  a  rule 
niei  granted  for  a  new  trial,  which,  as  I  see  by  the  papers  on 
file,  was  discharged  in  July,  1864 ;  but  this  last  rule  having 
been  cancelled,  I  believe,  by  consent,  the  case  came  up  for 
argument  before  us  for  the  first  time  in  the  last  Term.  The 
land  is  part  of  the  EaUowM  grant  of  20,000  acres,  which 
passed  in  1765  and  was  devised  by  the  grantee  in  1796  to  his 
son-in-law,  Chief  Justice  Elmsly,  of  Canada,  and  his  two  sons|, 
Benjamvn  (afterwards  Admiral)  HaUoweU,  and  Ward  NiehoUu 
BoylsUm,  who  probably  assumed  that  name  on  his  marriaf[e. 
The  Admiral  and  Mr.  Elmdy  and  his  wife,  by  deeds  produced 
at  the  trial,  conveyed  their  respective  interests  to  Mr.  Boyhton, 
who  resided  and  died  in  Ma$aachvsettB,  and  was  alleged  by  the 
defendant  to  be  an  alien.  If  so,  he  was  incapable  of  holding 
and  devising  land,  this  case  coming  within  the  third  section  ol 
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our  statute,  Revised  Statute8y  (3rd  Series),  chapter  34,  and  the 
common  law,  therefore,  being  in  force. 

Numerous  exceptions  were  taken  at  the  trial  at  every  step 
of  the  proof,  all  of  which  the  Judge  reserved,  and  finally  told 
the  jury  to  find  for  the  defendant  if  they  were  satisfied  that 
Boylston,  or  any  other  through  whom  the  plaintiffs  claimed, 
were  not  subjects  of  the  BHtiah  Ci"Own.     The  jury,  therefore, 
in  finding  for  the  defendant,  found,  in  fact,  that  Boyhton  was 
an  alien,  and  there  are  many  circumstances  that  predisposed 
both  Judf^e  and  jury  to  that  conclusion;  but  I  doubt  very 
much  if  the  evidence  is  sufiiciently  strong  to  sustain  it.    The 
father,  one  of  the  sons  at  all  events,  and  the  son-in-law  were 
British  subjects.     In  the  deed  to  BoyUton  from  the  Elmdya, 
in  1801,  he  is  described  as  being  then  a  merchant  of  the  City 
of  London.    His  subsequent  residence  in  Masaachuaettd,  where 
he  seems  to  have  occupied  a  prominent  position,  and  the  tone 
of  his  opinions,  as  evidenced  by  his  will,  are  not  of  themselves 
enough  to  make  him  an  American  citizen,  and  the  only  tittle  of 
evidence  in  the  whole  case,  that  of  Chafiin,  is  subject  to  grave 
objection.    It  came  out  in  cross-examination,  and  was  not 
excepted  to,  else  it  would  not,  in  all  probability,  have  appeared 
upon  the  minutes.    He  said  :  "  I  knew,  personally,  Ward  K. 
BoyUton.    He  owned  real   estate   in  Massachusetts.    He  is 
dead.    The  widow  of  the  son  of  old  Boyfston  told  me  that  the 
elder  Boyhton  was  bom  in  Boston.    He  inherited  the  land  of  his 
uncle,  a  citizen  of  the  United  States,  situate  in  Massachusetts. 
This  I  learn  from  the  will.    Old  Boyhton  left  a  son,  who  is 
dead/'     Now  the  declaration  of  the  widow  was  not  evidence 
unless  she  was  shewn  to  be   deceased,  and  it  by  no  means 
follows  that  the  son  of  a  Britidi  subject,  though  bom  in 
Boston,  (and  the  truth,  here,  may  have  been,  and  probably  was 
before  1783,)  is,  therefore,  an  alien.    Salter  v.  Hughes,  1  Old- 
right,  409;  2  B.  Jk  C,  779.     We  must  recollect  that  this 
objection  is  not  favored  in  law.     Sir  Matthev)  Hale  said,  in 
1  Vent.  Reps.,  427,  that  the  law  was  very  gentle  in  the  con- 
struction of  the  disability  of  alienism,  und  rather  contracted 
than  extended  its  severity.    The  law,  therefore,  requires  strict 
proof  from  the  party  who  sets  it  up,  as  against  title,  and  the 
proof  here,  as  I  cannot  but  think,  is  rather  inferential  than 
pofdtive.     On  this  point  I  would  feel  much  difficulty  in 
•listening  the  verdict 
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Boylaton,  by  his  will,  made  in  1826,  devised  his  Nova 
Scotia  land  to  his  brother  Sir  Benjamin  Ucdlowdl,  and  his 
sister  Mrs,  Mmdy,  and  devised  to  his  executors  all  his  estate.^, 
both  real  and  personal,  not  otherwise  herein,  (that  i;^,  in  the 
will,)  absolutely  and  specifically  devised  and  bequeathed.  By 
his  first  codicil  he  devises  further  lands  in  Nova  Scotia,  of 
which  he  had  taken  a  conveyance,  to  the  same  brother 
and  sister.  By  his  second  codicil  he  devises  all  his  Nova 
Scotia  lands  to  his  sister,  she  paying  £200  stg.  to  the  brother; 
and,  by  his  third  codicil,  he  revokes  that  devise  and,  instead 
of  the  same,  authorises  and  empowers  the  executors  of  his  will 
to  sell  and  execute  proper  conveyances  of  all  the  said  lands, 
and,  out  of  the  proceeds  of  the  sale,  he  bequeathes  to  his  sister 
£150  stg.  and  to  his  brother  £100  stg.  The  will  contains 
special  provisions  for  the  appointment  and  substitution  of 
trustees.  These  provisions,  when  inserted  in  the  will,  were 
not  meant  to  extend,  and  did  not  extend,  to  the  Nova  Scotiu 
lands,  which  were  then  absolutely  and  specifically  devised  to 
other  parties  than  the  executorf),  and  it  is  a  main  question, 
in  this  case,  whether,  by  any  known  rule  of  construction,  they 
could  be  made  to  extend  to  the  power  and  authority,  which  is 
not  a  devise,  in  the  third  codicil ;  for  upon  that  the  right  of  the 
plaintiffs  to  recover  in  this  action  principally  depends. 

The  executors,  John  Qtiincy  Adams,  Nathaniel  Cariis, 
and  the  w^ife  of  the  testator,  Alicia  Boylaton,  though  they 
gave  a  power  to  Mr.  Cutler,  31st  October,  1828,  (Mr,  Adams 
executing  by  an  attorney,)  conveyed  none  of  the  Nova  Scotia 
lands,  but  a  sale  was  had  under  their  authority  in  1820,  at 
which  the  defendant  purchased  the  lot.  in  question  for  £23, 
and  entered  in  fact  under  them.  It  was  argued  that  having 
so  entered,  he  could  not  dispute  their  title,  and  the  numerous 
cases  in  Harrison* s  Digest,  3695,  and  Cole  on  Ejectment,  213, 
were  refeired  to  in  support  of  that  position.  Most  of  these  arc 
between  landlord  and  tenant,  or  where  a  man  attempts  to 
derogate  his  own  grant,  but,  giving  the  doctrine  of  estoppel 
its  full  scope,  we  must  recollect  that  the  executors  are  not  the 
plaintiffs  here,  but  trustees  appointed  in  their  room. 

Mr.  Justice  Wilkins,  whose  judgment  I  have  had  the 
opportunity  of  seeing,  has  pointed  out  some  defects  in  the 
appointment  of  these  trustees,  and  the  proof  of  it,  which  T 
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shall  not  go  into,  but  will  only  add  that  the  appointment  of 
Oeorge  F.  WUliams  is  by  the  Judge  of  Probate  for  the  County 
of  Suffolk,  while  the  will  requires  it  to  be  made,  as  the  other 
two  were,  by  the  Judge  of  Probate  for  the  County  of  AVr/bflfc, 
which,  as  I  gather  from  the  evidence,  still  has  its  own  Judge 
and  Probate  Court 

The  more  material  inquiry  is,  in  whom  was  the  fee, 
carrying  the  right  to  recover  in  ejectment.  It  was  not  in  the 
executors  under  the  will,  because  the  Kava  Scotia  lands  were 
expressly  excluded.  Was  it  in  them  under  the  third  codicil, 
which,  I  have  observed,  contains  no  devise,  but,  simply,  a 
power  to  sell  and  execute  conveyances  ?  Now  this  is  rather  a 
nice  question.  Had  there  been  a  devise,  without  words  of 
inheritance,  the  case  of  Shaw  v.  Weigh,  2  Strange,  798,  shows 
that  the  law  will  supply  them  to  carry  out  the  intent  of  the 
devisor.  The  high  authority  of  Lord  Hardwick,  which  has 
been  followed  by  Mr.  Lewln  and  others  of  the  text  writera, 
goes  further,  and  it  has  been  assumed  as  clear  law  that  a 
trust  to  sell  confers  a  fee  simple,  as  indispensable  to  the 
execution  of  the  trust ;  Lewin  on  Ti'uetees,  1G4,  and  the  case 
of  Bagduivj  v.  Sj^nser,  1  Yes.,  142,  is  cited  in  proof,  where  it 
is  said  that  a  tru:it  to  sell  for  the  payment  of  debts  and 
legacies  carries  a  fee  by  construction,  and  that  the  trustees 
may  sell  the  inheritance  by  virtue  of  their  estate,  not  of  their 
power.  They  must  have  a  fee,  it  is  said  in  the  whole,  other- 
wise, as  it  is  uncertain  what  they  may  sell,  no  purchaser  would 
be  safe.  Now  there  is  no  doubt  that  the  executors,  under  this 
codicil,  could  have  sold  the  inheritance,  but  it  does  not  follow 
that  the  fee  was  in  them,  or  would  go  to  the  heir  of  the 
Burviving  executor,  and  still  less  to  an  administrator  with  the 
will  annexed.  The  cases  are  reviewed  by  Mr,  Sugden  in  his 
treatise  on  Paivera,  8th  ed.,  Ill,  and  I  shall  refer  to  them 
shortly.  As  far  back  as  the  reign  of  Henry  VL^  it  was  laid 
down,  in  a  case  in  the  Tear  Books,  that  if  one  devise  that  his 
executors  shall  sell  his  lands,  and  die  seised,  his  lieir  is  in 
by  descent,  and,  consequently,  that  his  ezectttors  have  only  a 
power,  but  that  if  one  devise  his  land  to  his  execntors,  tiien 
the  freehold  pa&ses  by  them  to  the  devise.  This  distinction  is 
mentioned  by  Judge  Doddridge  as  a  common  diflerenoe. 
(Latch,  43.)    So  Littleton  puts  the  case  (see.  169)  of  a  man 
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devisihg  tliat  his  executors  may  sell  his  estate,  which  he  treats 
as  a  mere  power,  passing  no  interest ;  and  therewith  Coke^  in 
his  comment,  agrees.  The  modem  cases  of  Tatea  v.  (7oinpfo>i, 
2  P.  Wms.,  308,  and  fMncaster  v.  Ttiornton,  2  Burr.,  1027,  are 
to  the  same  effect,  and  overrule  the  rftcficm  of  Chief  Baron 
HaUf  (Hard«,  419,)  and  the  opinion  of  Mr.  HaiyravCy  (note  to 
Co.  LitL^  113  a,)  so  that  we  cannot  but  acquiesce  in  Mr, 
SwgderCe  conclusion,  that  from  these  cases,  it  would  seem, 
that  a  devise,  that  the  executois  should  sell  the  land,-— or  that 
land  should  be  sold  by  the  executors,  will  give  them  simply 
an  authofity,  it  will  invest  tliem  with  a  power  only,  and  not 
give  them  an  interest. 

It  can  make  no  difference  in  this  case  that  the  injunction 
or  power  is  to  execute  proper  conveyances  as  well  as  to  sell. 
I  ought  to  say  that  I  would  have  had  no  difficulty  in  holding 
that  the  plaintiffs,  though  aliens,  and  not  coming  within  our 
Act  of  1854,  chap.  19,  sec.  3,  could  have  maintained  ejectment. 
There  is  no  decided  cafie,  says  Cole,  in  his  Treatise,  580,  in 
which  it  has  been  decided  that  ejectment  cannot  be  main* 
tained  by  an  alien  ;  that  is,  in  his  own  right.  Upon  principle, 
it  would  seem  that  so  long  as  a  sufficient  estate  remains 
vested  in  the  alien,  exenipta  gi^atla^  until  office  found,  he  may 
maintain  ejectment.  A  foiiiori,  he  may  maintain  it  en  autre 
droit,  as  executor,  administrator,  head  of  a  corporation,  or 
the  like;  Cro.  Car.,  8.  The  difficulty,  here,  is  that  there 
was  no  estate  vested  in  the  executors,  or  in  the  plaintiffs 
substituted  for  them,  and,  as,  in  the  view  I  take,  they  could 
not  possibly  recover,  it  would  be  in  vain  to  send  the  case 
down  to  a  second  trial.  The  verdict  for  the  defendant,  there- 
fore, must  stand. 

WiLKlNS,  J. — It  will  conduce,  I  think,  to  the  elucidation 
of  the  question  before  us,  if  I  state  shortly  the  lending  facts. 
As  far  back  as  the  year  1829  the  executors  of  the  will  of 
Bin/lstov,  a  testator  who  died  in  the  State  of  Mossackuseits.ds 
such  executors  by  their  attorney.  Cutler,  sold  at  auction  cer- 
tain lands  at  GuyAoroagh ,  and  among  them,  "  lot  84/*  to  this 
defendant.  Cutfer  made  known  to  him  his  authority,  founded 
on  the  letter  of  attorney  in  pro<»f.  It  forbade  him  to  warrant 
the  title,  it  empowered  him  to  eject  unlawful  intruders,  to 
11* 
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compromise  for  back  rents,  to  take  possession  and  to  convene 
The  defendant  then  owned  the  lot  adjoining  lot  34.  The 
terms  of  sale  to  him  -were  £23|  one  quarter  in  cash,  the 
remainder  to  be  secured  by  note  with  interest  Defendant 
paid  Cutler  £4  10s.  on  account.  A  note  was  prepared,  but 
from  inadvertence,  was  not  signed.  Cutler  gave  a  receipt  for 
the  £4  10s.  Whether  defendant  was  by  squatting  or  other- 
wise in  actual  possession  at  the  time  of  the  sale,  or  whether 
he  then  for  the  first  time  took  possession,  is  left  perfectly 
uncertain  under  the  evidence.  It  is  inferrible  from  the 
language  of  the  power  that  there  were,  when  it  was  executed^ 
intruders  on  the  land,  and  obviously'  the  defendant  may  have 
been  one  of  those.  It  was,  of  course,  for  the  plaintiffs  in 
ejectment  to  have  removed  by  positive  evidence  all  unceiiiainty 
on  the  point,  if  they  meant  to  insist  on  a  doctrine  so  stringent 
as  estoppel.  Cole  saj-s,  p.  257,  "  The  fact  of  the  defendant 
being  tenant  in  possession,  of  itself  amounts  to  prima  facie 
proof  that  he  is  seized  in  fee,  or  otherwise  entitled  to  the 
possession  until  the  contrary  be  proved."  Again  at  page  215  ; 
"A  title  by  estoppel  is  established  by  proof  of  the  lease,  or 
a<;(recment,  or  licence,  and  of  the  entry  or  possession  by  virtue 
tliereof."  Doe  d.  Bord  v.  Burton,  IC  Q.  B.,  806,  is  to  the  precise 
point  "  that  in  ejectment  it  is  not  the  contract,  but  the  letting 
into  possession  under  it,  that  creates  the  estoppel."  In  Knight 
v.  Cox,  18  C.  B.,  049,  Creswell,  J.,  says ;  *•  We  have  no  right  to 
assume  against  the  defendant  those  facts  which  are  necessary 
to  sustain  the  action."  Estoppel,  in  respect  of  anything  that 
took  place  between  the  defendant  and  Cutler  is,  indeed, 
entirely  beside  the  question,  from  this  obvious  consideration, 
viz.,  that,  even  assuming  that  defendant  first  took  possession 
from  Cutler,  he  took  it  from  him  as  the  agent  of  principals 
who  were  dead  long  befo.t-  the  demand  of  poss'^ssion  made  on 
the  defendant.  Then  CtUler^s  power  was  at  an  end.  So  that 
the  question  was  then  as  it  is  now,  "  Who  at  the  time  of  the 
demand  legally  represented  the  executors  of  Boylston,  from 
whom  the  defendant  bought  and  received  possession  ?"  To 
them,  and  to  them  alone,  on  the  assumption  stated,  would 
defendant  have  been  bound  to  deliver  up  the  possession.  In 
whatever  way  he  originally  entered,  he  was  in  possession 
under  a  contract,  and  ejectment  would  not  lie  against  him 


JANUARY,    1871.  16S 

until  possession  was  legally  demanded.    It  has  never  been 
legally  demanded,  for  the  only  demand  in  proof  did  not  pro- 
ceed from  those  with  whom,  or  with  the  legal  privies  of  whom 
he  contracted      His  contract  was   with   the  executors    of 
BoyUt(m^  "the  demand  was  made  by  Okarles  Chaffin,  as 
attorney  of  these  plaintifis,  described  by  Chaffin  as  trustees 
under  the  will  of  BiyyUton.    The  written  demand  contains  no 
intimation  to  the  defendant  of  a  documentary  title  being  then 
or  previously  executed,  and  ready  for  delivery  on  his  payment 
of  the  balance  of  the  purchase  money  with  interest.    There  is 
no  evidence,  indeed,  to  show  that  this  defendant  would  not 
have  paid  that  balance,  and  accepted  a  title  such  as  it  was,  if 
a  conveyance  had  been  prepared,  and  tendered  to  him.   Cv4iler 
uttered  not  a  sj'llable  to  that  effi^t,  and  all  that  Chafin  says 
•on  the  subject  is ;  "I  conferred  with  defendant,  and  told  him 
I  was  there  on  behalf  of  trustees  to  close  up  the  Boylston 
estate,  understanding  he  had  bought  lot  34  and  had  not  paid 
for  it.     He  doubted  my  authority  and  that  of  CvMer,  (it  will 
be  shown  presently  what  good  grounds  he  had  for  doing  so). 
I  offered  to  complete  his  title,"  but,  as  we  shall  see,  he  was 
not  then  prepared  to  do  sa    Chaffin  says  he  was  an  agent  of 
these  plaintifis   under  the  power  in  proof.    The  following 
circumstances  apparent  on  the  face  of  this  power  are  very 
noticeable.     It  is  in  terms  from  "  the  trustees  under  the  last 
will  and  testament  of  Boylatony     It  empowers  Chaffin  to 
deliver  quit  claim  deeds  of  whatever  interest  said  trustees 
may  have  in  the  lands  named.     It  contains  this  clause ;  *"  The 
acts  of  said  Ckaffi,n  under  this  power  are  to  be  xK>nducted  in 
pursuance  of  his  agreement  with  said  trustees,  and  without 
expense  to  them,  language  not  unlikely  to  excite  suspicion 
and  alarm  in  the  mind  of  an  uneducated  Ov^sborough  farmer  * 
The  only  interview  that  Chajffin  had  with  the  defendant  was 
in  1857.    The  demand  of  possession  was  made  on  the  15th 
JuTie,  1860,  the  action  was  commenced  on  the  next  day,  and 
the  power  of  attorney  to  Chajffin  was  not  registered  until  the 
6th  of  December  following,  that  is  aot  till  six  months  after- 
wards.    On  view  of  the  ciraumstances  under  which  defendant 
had  agreed  with  the  executors  to  purchase  this  lot,  and  of  all 
the  subsequent  facts  that  are  before  us,  I  cannot  think  it 
unreasonable  or  inequitable  in  this  defendant  to  have  hesi* 
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t%ted  to  deliver  up  possession  to  Ch.affi,n.  On  tbo  alienage 
point,  from  the  view  I  take  of  this  case,  it  is  unnecessary  for 
me  to  go  into  detail.  It  is  of  course  unquestionable  that  an 
alien  may  take,  sell  and  devise,  subject  to  the  right  of  the 
Crown ;  but  that  is  not  the  sole  question  here,  as  this  defend- 
ant contracted  to  purchase.  The  will  was  introduced  by  the 
plaintiffs,  and  from  the  manner  in  which  the  testator,  Bayhton, 
speaks,  and  speaks  with  enthusiasm  of  the  United  States  of 
America  as  ''  our  country/'  and  from  many  other  circumstances 
in  the  will,  it  must  be  prima  facie  taken  that  he  was  an 
alien.  The  United  States  was  clearly  the  country  of  his 
adoption  and  his  affection  when  he  made  his  will,  neveiiheless 
it  may  be  that  he  was  bom  a  British  subject,  and  never  lost 
the  privileges  which  attach  to  that  status.  These  plaintiffs, 
however,  are  all  aliens,  and  it  appears  to  me  not  unreasonable 
to  hold  that  those  who  would  compel  the  defendant  to  perform 
his  contract  or  eject  bim  from  the  land,  (it  not  heing  proved 
that  he  took  possession  from  them,  or  from  those  under  whom 
they  claim,)  should  be  prepared  to  show  a  title  not  clouded 
by  a  right  in  the  Crown,  to  divest  a  purchaser  of  the  posses- 
sion. No  authority  can  more  strikingly  illustrate  this  than 
Fish  V.  Klein,  2  Mer.,  431.  before  Sir  William  Grant  It 
involves  a  strong  doubt  as  to  the  validity,  if  it  does  not  recog- 
nise the  invaliJitv  of  a  conveyance  by  an  alien  devisee  in 
in  trust  to  sell.  That  assumed  invaliditv  was  deemed  so 
important  that  in  that  case  a  private  act  of  Parliament  wan 
obtained,  (though  ineffectually,)  to  remedy  it.  Letvin,  in  his 
work  on  TruntSj  p.  32,  says,  that  an  alien  cannot  effectually 
be  a  trustee  in  respect  of  freeholds,  chattels  real,  citing  for 
the  position  this  very  last  case  referred  to.  I  have  been 
unable  to  find,  and  1  do  not  think  there  can  be  found,  an 
adjudicated  case  which  decides  that  an  alien  friend  can  sue 
for  land  in  a  British  Court.  There  are  dicta  to  the  express 
point  that  he  cannot  maintain  such  action  by  very  great 
lawyei*s.  in  modern  as  well  as  ancient  times.  See  Co.  Litt,  129  b ; 
B.  Dyer,  fo.  2,  pi.  8 ;  Wincoe  on  Real  ActionSi  6.  The  Vice  Chan- 
cellor asserts  the  position  obiter,  it  is  true,  but  without 
qualification,  in  Rittson  v.  Stordy,  3  Sm.  &  Giff.,  23.  The 
Master  of  the  RoUs,  in  Barrow  v.  Wadkin,  24  Beav.,  25, 
reviewing  that  case,  does,  indeed,  dissent  from  the  decision, 
but  he  leaves  the  position  mentioned  absolutely  unquestioned 
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I  proceed  now  to  ccnsider  the  points  luised  at  the  argu- 
ment.   A  point  was  taken  by  the  defendant's  counsel  which, 
if  it  prevail,  will  in  effect  establish  the  verdict,  and  make  it 
unnecessary  for  us  to  consider  the  plaintiffs'  other  arguments 
in  suppoii;  of  the  rule.    It  was  insisted  that  this  action  could 
not  be 'maintained,  because  the  evidence  shows  that  these 
plaintiffs  have  no  title  to  the  land  sought  to  be  recovered.     It 
was  contended  that,  even  supposing  the  documents  proved,  (as 
I  think  they  were,)  and  the  alien  question  out  of  the  case,  still 
the  plaintiffs  are  unconnected  with  those  who  wt^re  Cutler*8 
principals  at  the  time  of  the  sale,  and  at  the  time  the  suit 
commenced  had  no  title  deduced  from  the  will  of  Boylston. 
This  contention  seems  to  me  to  be  entirely  supported  by  the 
tacts  before  us.    Before  investigating  them  it  must  be  noticed 
that  as  the  three  nominees  of  the  testator  Boylsion  were  alike 
trustees  and  executors,  their  right  to  sell  the  land  in  question 
whilst  they  lived   was  indisputable.      They,  as   executors, 
directed  to  sell,  had,  in  order  to  a  sale,  necessarily  a  legal  fee 
simple.      The  will  shows,  that  while  all  the  other  lands 
disposed  of  by  it  were  expressly  devised  to  the  three  trustees, 
and  to  those  who  were  to  supply  their  places  in  case  of 
vacancy,  the  land  in  question  was  not  devised  to  them,  and 
the  pi-ovision  made  for  the  event  of  vacancies  in  the  trust 
respecting  the  estate  so  devised,  did  not  relate  to  the  Nova 
Scotia  lands.    These  last  were,  in  the  final  disposition  of  them 
made  by  the  testator,  directed  to  be  sold  his  executors.  These 
plaintiffs,  as  we  shall  see,  are  not  presented  to  us  in  that 
character,  but  as  trustees,  and  by  virtue  of  decrees  of  two 
several  Courts  of  Probate  constituting  them  such  in  express 
terms.    There  is,  as  I  shall  presently  show,  an  essential  differ- 
ence in  character  between  "  executors  "  and  "  trustees."    But 
looking  at  this  will,  we  find  that  after  the  death  of  the 
testator's  nominees,  it  would  become  important  to  determine 
who  were  trustees  strictly,  and  who  were  executors  strictly, 
since  there  are  many  pix>vidions  which  could  be  performed  by 
one  of  the  two  classes  alone.     Among  others,  note  the  visita- 
torial power  over  charities  given  to  the  executors,  and  also 
the  case  of  annuities  with  payment,  of  which  the  executors 
are  charged,  while  they  alone  could  take  receipts  that  would 
discbarge  the    estate.      That  thifl  visitatorial    power   was 
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designed  by  the  testator  to  be  given  to  the  executors  as  sticK 
is  removed  from  all  doubt  by  the  fact  that  it  is  in  terms- 
given  to  ''the  survivors  of  the  executors."  He  could  not 
have  intended  trustees,  because  as  regards  those  he  excludes- 
by  his  express  and  positive  provisions,  survivor  or  survivors^ 
from  executing  any  of  the  functions  delegated  to  trustees,  eui^ 
•such.  A  full  and  complete  bond  he  made  indispensable  to 
the  pei-forniance  of  any  and  every  act  to  be  done  by  trustees. 
Not  so  with  regard  to  executors ;  this  iriN  be  incontestibly 
established  presently.  Exiraordinary  powers  are  fr\yen  U> 
those  visitors,  viz.,  to  examine  the  books  of  the  several  corpora- 
tions to  which  the  testator  has  made  bequests,  and  the  penalty 
of  refusal  to  submit  to  the  exercise  of  that  power  in  forfeiture 
of  the  bequest.  The  distinction  in  question  thus  appeai-s. 
Other  functions  are  delegated  to  the  trustees  as  such.  The 
will  devises  the  estate  in  Nova  Scotia  to  the  testator's  brother 
and  sister.  The  codicil  of  the  24th  of  Mcty,  1827,  confirms 
that  devise.  The  codicil  of  the  25th  of  Atcgust,  1327,  revokes 
the  preceding  codicil,  and  devises  those  estates  to  the  testator's 
sister.  The  codicil  of  the  1 4th  of  November,  1H27,  revokea 
the  preceding  devise,  and  then  proceeds  thas :  "  I  do  hereby^ 
authorise,  empower,  and  order  the  executors  of  my  will  afore- 
said, to  sell  and  execute  proper  conveyances  of  all  the  said 
lands,  and  out  of  the  proceeds  of  the  sales  aforesaid,  which 
are  to  he  mad^  as  soon  as  may  be.  I  give  and  bequeath  to- 
my  sister  £150  stg.  for  her  life,"  &c.  We  have,  then,  before  us- 
not  a  devise  in  fee  to  sell,  but  a  strict  power  to  sell.  The 
testator,  in  the  eighteenth  clause  of  his  will  makes  this  dispo- 
sition, viz.,  **  I  give,  devise,  and  beqi>eath  to  Hir  Excellency 
J,  Q.  Adatas,  N.  Curtis,  and  to  my  wife  Alicia  BoyCnton,  all 
my  estates,  real  and  personal^  with  all  the  privileges  and 
appurtenances  to  the  same  belonging,  wherever  the  same  may^ 
be  found,  not  otherwise  herein  absolutely  and  specifically 
devised  and  bequeathed.  To  have  and  to  hold  the  same  to 
them,  and  to  the  survivors  or  survivor  of  them,  and  their 
successors  to  be  api>ointed  as  herein  provided  for  as  joint 
tenants,  &c.,  upon  the  trusts  and  the  uses  hereinafter  expressed,'* 
&C.,  &c.  The  testator  says  in  the  same  clause :  "  No  part  of 
my  real  estate  shall  at  any  time  be  sold,  unless  by  the  unani- 
mous consent  of  all  my  trustees."    This^  of  course,  refers  to 
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the  estates  which  he  had  devised  to  them.  The  provision 
respecting  vacancies  of  trustees  is  as  follows:  "Provided, 
however,  that  in  case  either  of  the  trustees  named  in  this  will 
should  decline  the  acceptance  of  the  trusts  herein  create<l,  or 
ill  case  of  the  resignation  or  removal  of  either  of  them,  for 
any  cause  whatever,  at  any  time  hereafter,  then  I  direct  that 
the  survivor  or  survivors  shall,  in  writing];  under  their  hands, 
nominate  some  suitable  person  or  persons  to  the  Judge  of 
Probate  for  the  county  where  probate  «hall  be  had  upon  this 
will,  and  after  due  proceedings  had  upon  the  application 
to  the  Court  of  Probate  for  this  purpose,  according  to  the 
statute  in  this  case  made  and  provided,  the  said  person  or 
persons  so  nominated,  if  approved  by  the  said  Judge  of 
Probate,  shall  be  appointed  to  this  office,  and  all  vacancies  in 
the  said  Board  of  Trustees,  whether  from  death  or  otherwise, 
shall  in  like  manner  bo  filled  up,  so  that  there  constantly  may 
be  three  trustees  to  execute  all  the  trusts  herein  created,  until 
the  same  shall  be  determined.  If  neither  of  the  said  trustees 
shall  accept  said  trust,  or  if  the  survivor  shal]  at  any  time 
neglect  to  nominate  as  aforesaid,  then  the  Court  of  Probate 
afoiesaid,  or  the  Court  of  Chancery,  shall  appoint  suitable 
persons  to  execute  the  trusts  then  remaining  unperformed, 
acccording  to  the  terms  of  this  will,  which  said  trustees  so 
appointed  shall  give  bonds  according  to  law."  Then  the 
testator  provided  for  a  vacancy  among  the  executoi-s  thus: 
"  Any  vacancy,  of  all  or  any  of  my  executora,  to  be  supplied 
in  the  same  manner,  with  the  consent  of  the  Judge  of  Probata." 
This  was  obviously  ««  «6anrfawii  for  every  matter  required 
by  the  will  to  be  done  b}'  the  executors  could  as  effectually  V'C 
done  by  a  surviving  executor  as  by  all  the  persons  iiauu'd  as 
executors.  Not  so  with  regard  to  the  trustees,  for  in  resju^ct 
of  those  the  testator  expressly  provides,  "  all  vacancies  shall 
be  filled  up  so  that  there  constantly  may  be  three  trustees  to 
execute  all  the  trusts  of  the  will."  Thus  it  is  demonstratpd 
that  the  testator  regarded  two  classes  of  officers  with  different 
functions,  and  it  is  certain  from  the  context  of  the  will,  ably 
and  skilfully  ditiwn,  that  he  perfectly  understood  their  dif- 
ferent charactei*s  at  law  and  in  equity,  (read  (i  rah  am  v. 
Gi'nham,  16  Beav.,  550).  It  has  been  seen  that  he  required 
unanimity  in  the  trustees,  but  not  in  the  case  of  the  executors. 
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The  question  arises, — Who  at  the  death   of  Curtis  could 
exercise  the  power  to  sell  ^ven  by  the  codicil  ?    The  plain* 
tiffs  roust  show  themrf^lves  executors  in  the  legal  sense  of  that 
word  occurring  in  the  codicil.    A&suming  they  were  made 
such  in  the  legal  pursuance  of  the  will,  we  should  have,  never- 
theless, to  inquire  whether  the  power  to  sell  passed  to  them 
as  representing  the  nominated  executors  from  the  legal  effect 
of  the  will    I  am  of  opinion  that  it  did  not  so  pass.    When 
such  a  lawyer  as  Lord  St.  Leonard  has  thoroughly  investi- 
gated a  point  of  equity  law,  and  stated  his  conclusions,  we 
may  safely  rest  on  them.    He  thus  states  the  rule  which 
roust  govern  our  construction  of  the  power  under  this  codicil : 
"  It  was  held,"  saj'S  his  lordship,  "  at  a  very  early  period,  that 
if  a  roan  declare  his  will  that  B  and  C,  his  executoi's,  shall 
sell  his  land,  and  die,  and  B  dies  and  C  makes  D  his  executor, 
and  dies,  and  D  sells,  this  is  void,  for  the  trust  is  strict."  Then 
his  lordship  adds,  in  point  to  our  inquir}* :  "  In  the  absence  of 
a  clear  intention,  the  representatives  of  an  executor  could  not 
exercise  a  power  vested  in  an  executor.    The  rationale  of  the 
rule  is  that  such  representatives,  unknown  to  the  testator, 
could  not  be  supposed  to  possess  his  personal  confidence.   This 
is  the  settled  rule.    The  authorities  referred  to  by  Lord  jS^ 
Leonard  in  the  next  following  sections  of  his  work  on  Powers, 
show  that  it  is  at  least  doubtful  if  a  power  implying  general 
confidence   (which  a  power  to  sell)  will,  even  by  express 
words,  passes  to  executors  of  an  executor ;  (sees.  79-83,  inclu- 
sive).   In  the  will  we  shall,  of  course,  look  in  vain  for  the 
expression  of  such  a  clear  intention  as  the  rule  requires, 
because  the  only  reference  to  the  land  in  question  there  is  an 
absolute  devise.      Let  us  examine  the  codicil,  then,  to  see 
whether  we  can  discover  in  it,  read  in  connection  with  the 
will,  of  which  of  course  it  is  a  part,  certain  evidence  that  the 
testator  intended  that  after  the  death  of  all  the  executors 
named,   their  representatives  in   any  sense,  or  such  repre- 
sentatives of  the  survivor  of  them,  should  execute  the  power 
in  question.     If  we  fail  to  discover  such  plain,  express  declara- 
tion of  intention,  the  case  Ls  within  the  rule.    This  is  true 
even  if  these  plaintiffs  have  proved  themselves,  (a^  they  have 
failed  to  do,)  legally  substituted  as  executors  for  those  named 
as  such  in  the  will. 


JANUARY,    1871.  169 

We  are  not  now  inquiring  into  a  remedy  in  equitj*^  for  a 
failing  trust.     Nor  how  the  duties  delegated  to  the  executors 
as  such  by  the  will  were  to  be  performed  in  case  of  vacancies. 
The  point  of  our  inquiry  is,  "  Is  it  certain  that  this  testator 
did  not  intend  that  this  power  should  be  exercised  by  those 
whom  he  nominated  to  be  his  executoi-s,  or  by  the  last  sur- 
vivor of  them  according  to  the  general  rule  of  law,  without 
having,  when  he  declared  the  power,  substitution  in  his  mind 
at  all  ?"    It  is  certain  that  he  then  intended  to  import  in 
effect  the  substitution  provision  found  in  the  will  and  the 
codicil.     Had  such  not  been  his  intention,  it  may  reasonably  he 
presumed,  particularly  as  all  other  provisions  are  carefully 
drawn,  that  he  would  have  directed  the  estate  in  question  to 
be  sold  by  his  executors,  or  by  those  who  might  represent 
them  by  substitution,  in  accordance  with  the  provision  in  that 
respect  expressed  in  the  will.    That  such  was  his  intention  is 
matter  of  mere  conjectui*e.    He  may  not  have  intended  it. 
And   that  consideration  alone  places  the  case  .within  the 
exception  in  Lord  St  Leonard's  rule.    Either  the  testator,  on 
the  point  of  inquiry,  contemplated  an  exercise  of  the  power 
by  the  particular  individuals  named  as  executors,  (whom  he 
had  invested  with  double  characters  for  distinct  purposes,) 
or  by  his  executors,  qiia  executors  as  a  class, — if  the  former, 
then  the  power  has  not  been  executed  by  the  man  of  his 
confidence ;  if  the  latter,  then  these  plaintiffs,  not  being  the 
original  executors,  but,  (even  on  the  assumption  of  the  i-egu- 
larity  and  legality  of  their  appointments,)  substituted  execu- 
tors, cannot  maintain  this  action.    If  we  could,  as  I  am 
convinced  we  cannot,  draw  a  mere  inference  of  intention  not 
expressed,  we  shall  find  it  highly  probable  that  the  testator 
did  contemplate  the  power  being  exercised  by  his  nominees 
personally,  for  by  the  codicil  to  his  will  dated  the  14th  of 
Iiovemb&i\  1827,  and  on  the  1st  of  Februaiy,  1828,  he  directs 
that  the  sales  of  the  land  are  to  be  made  as  soon  as  may  be, 
and  all  the  nominees  were  living  at  the  time  of  his  death. 
The  testator  has,  as  regards  the  sale  of  these  lands,  altogether 
failed  to  express  any  intention  as  to  the  contingency  which 
has  happened,  of  all  the  persons  named  as  bis  executors  dying 
before  the  actual  execution  of  this  power.    The  rule  of  law, 
then,  must  govern  this  case. 
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Lord  St  Leonard  says,  in  his  work  on  Powers,  616, 645, 646, 
referring  to  the  case  of  Cole  v.  Wade:  "Although  a  power  of 
selection  be  given  to  the  representatives  of  a  trustee  by  express 
words,  yet  it  will  be  strictly  confined  to  those  who  answer  the 
precise  description."  It  will  be  seen  presently  how  far  these 
plaintitfs  have  shown  themselves  from  answering  the  precise 
description  of  executors  of  the  will  of  this  testator.  But  the 
evidence  before  us  does  not  establish  that  these  three  plaintiffs 
have  been  made  executors  in  legal  pursuance  of  its  provisions. 
This  inquiry  must  be  conducted  by  us  bearing  in  mind  the 
acknowledged  principle  that  powers  must  be  most  strictly 
pursued.  We  should  also  bear  in  mind  that  we  are  construing 
the  judicial  acts  of  a  foreign  court,  and  a  foreign  court  not  of 
the  highest  grade, — a  court  of  Probate — respecting  which  the 
presumption,  omnia  rite  acta,  does  not  perhaps  obtain  in  our 
Court  This  last  principle  I  do  not  dwell  upon,  because  it 
involves  no  consideration  of  any  importance  to  my  judgment 
in  this  case.  Assuming  all  the  proceedings  in  these 
foreign  courts  of  Probate  regular,  the  assumption  would  not 
affect  my  opinion.  With  regard  to  the  decree  of  tne  court 
that  appointed  George  F.  Williams;  he,  one  of  the  plaintiffs, 
cannot  be  regarded  as  in  any  sense  whatever  the  represen- 
tative of  an  executor,  or  even  of  a  trustee,  of  or  under  the 
will  of  lioylston.  The  testator  expressly'  required  the  substi- 
tution of  a  trustee,  or  of  an  executor  to  be  made  by  the  Judge 
of  Probate  of  that  county  where  probate  should  be  had  upon 
his  will.  It  was  granted,  as  already  noticed  by  the  learned 
Chief  Justice,  by  the  Prohatc  Court  for  the  county  of  Norfolk, 
(by  which  same  Court  the  appointments  of  LelandwiA  Aaron 
WiUiams  were  made,)  but  George  F.  Williams'  appointment 
is  by  a  decree  of  the  Court  of  Probate  for  the  county  of 
Suffolk  But  if  both  decrees  were  vaKd,  and  in  accordance 
with  the  directions  in  the  will,  they  are  nevertheless  utterly 
inefficacious  to  prove  a  title  in  these  plaintiffs  to  the  land  in 
question.  Neither  of  them  professes  to  constitute,  and  to 
my  mind  it  is  clear  beyond  a  doubt  that  neither  of  them  was 
intended,  either  by  those  who  applied  for  the  decrees  or  by 
the  courts  that  granted  them,  to  constitute  the  subjects  of 
them  execiUors  of  the  will  in  question*  Aaron  Williams  and 
Ldand  are  appointed  trustees  under  the  last  will  and  testa- 
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ineiit  of  W,  N.  Boylston  to  act  conjointly  with  jST.  CuHia  as 
"the  Board  of  Trustees  required  by  the  will  of  the  said 
deceased/"  The  Board  of  Trustees  is  the  precise  phrase  used 
by  the  testator,  and  the  adoption  of  it  thus  by  the  court  is 
perse  decisive  to  show  that  the  appointment  was  intended  to 
refer  to  tru«stees,  one  of  the  distinct  classes  named  in  the  will, 
that  class  which  alone  demanded  the  appointment.  Note  the 
conclusive  import  of  thi^  word  "required"  occurring  in  the 
decree.  Gfeorge  F.  Williccms,  (appointed  by  a  court  that  had 
no  power  to  appoint  him,)  professes  to  be  appointed  trustee 
under  the  last  will  of  W.  N.  Boyhtoii,  of  certain  estate  given 
in  said  w*iH  in  trust,  (note  this,;  as  set  forth  in  said  will. 

Observe  here  the  estate  in  question  was  not  given  in  trust. 
Tlie  certificate  of  one  decree  is  "  of  the  letter  of  trust  to  the 
trustees  "  of  the  other,  ''of  the  letter  of  trusteeship  issued 
to  the  said  trustee."  To  construe  a  power  to  i-ead  "trustee" 
for  "  executor,"  would  be  in  my  opinion  without  precedent,  and 
a  violation  of  principle  ;  and  to  hold  that  two  trustees  can  act 
where  a  testator  has  said,  "not  less  than  three  shall  aet," 
would  be  a  violent  interference  with  a  will.  We  must,  in 
considering  this  point  of  the  case,  remember  that  not  only  are 
we  construing  a  power,  but  trying  in  a  court  of  law  a  case  of 
ejectment  wherein,  in  all  doubtful  matters,  the  presumption  is 
in  favor  of  the  defendants.  This  testator,  in  his  provision  for 
replacing  vacant  trustees,  refers  to  a  statute  of  Massachuaette 
as  that  which  was  to  govern  the  Judge  of  the  Court  of  Probate. 
A  foreign  statute  not  proved  we  cannot,  of  course,  judicially 
notice,  yet,  if  we  look  at  the  statute  obviously  refened  to,  viz., 
that  of  A.  /).,  1817,  chap.  90.  sec.  40.  vol.  2,  p.  470,  of  Moesa.- 
ckuaette  Statutes,  in  our  Library,  we  perceive,  in  view  of  the 
testator's  reference  to  it,  that  it  was  not  intended  by  those 
decrees  to  appoint  in  substitution  executors.  To  those  the 
.sections  do  not  refer,  but  to  trustees.  We  cannot  gather  from 
the  evidence  whether  CuHis,  the  survivor,  died  testate  or 
intestate.  If  the  former,  there  existed  at  his  death  no  neces- 
sity for  invoking  the  Court  of  Probate  in  relation  to  the  office 
of  executor,  which  he  had  filled,  since,  as  has  been  already 
observed,  the  duties  under  the  will  attached  to  that  oflice,  could 
be  as  effectually  performed  by  his  pei'sonal  representatives  after 
his  decease,  as  they  could  have  been  carried  out  by  him  as 
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surviving  executor  in  his  life  time.  It  is  as  true,  also,  that  he 
alone,  when  surviving;  AcUona  and  Mrs.  Boylston,  could  have 
done  every  act  required  under  the  will  from  an  executor  as 
such,  without  a  substitution  for  the  two  former  of  Aaron 
WiUiama  and  Ldand,  that  the  three  original  nominees  could 
have  done.  When  in  contrast  with  this,  we  reflect  that  in 
order  to  the  performance  of  the  trusts,  three  co-existing 
trustrjes  were  made  indispensible  in  every  case  by  the  expi'ess 
direction  of  the  testator,  we  perceive  at  once  why  the  Probate 
Court  was  invoked,  and  that  the  decrees  were  designed,  as 
their  plain  language  imports,  to  constitute  trustees,  and  thase 
alone.  It  follows  then,  even  in  this  aspect  of  the  case,  and 
even  assuming  the  substitution  of  George  F.  Williams  to  have 
been,  (as  plainly  it  was  not,)  made  in  accordance  with  the 
directions  of  the  testator, — that  these  plaintiffs  have  no  lociis 
standi  in  this  Court,  there  being  in  them  no  interest  in  the 
land  in  question  to  enable  them  to  maintain  the  action. 

Johnston,  E.  J.,  (disnentisnt^), — Tliis  was  an  action  of 
ejectment  commenced  IGth  Jwne,  18C0,  and  tried  before 
Mr.  Justice  WiLKiNS  at  OiLyshoiX)iigh  in  Jiify,  1862.  The 
plaintiffs  gave  in  evidence  an  unbroken  documentary  title, 
deduced  from  the  Crown,  in  Ward  Nicholas  Boylston,  of  lands 
in  the  present  County  of  Gay^horongh;  his  power  of  attorney 
dat^d  13th  April,  1827,  to  RoheH  M.  CatUr,  to  enter  upon 
and  sell  such  lots  as  remained  unsold ;  the  will  <if  Boyhton, 
with  throe  codicils,  dated  15th  July,  1826,  14th  Koveinlter, 
1827,  proved  1st  Fehruary,  1828,  and  a  power  of  attorney  to 
Cutler,  datetl  3Ist  October,  1828,  from  the  pei-sons  named  as 
executors  and  trustees  in  BoyhtorCs  will,  to  the  same  effect  as 
BoyUtoiiH  power.  There  was  evidence,  also,  of  certain  acts 
for  the  devolution  of  their  authoritv  on  new  trustees  under 
the  provision  of  the  will  which,  the  plaintiffs  say,  conferred  on 
them  the  right  to  recover  the  land  in  question  from  the 
defendant  under  the  will.  In  addition  to  the  title  thus  set 
up,  Mr,  Cutler  proved  that  he,  under  the  power  from  the 
exocu tot's  in  1829,  advertized  a  number  of  lots  designated  on 
a  plan,  for  sale  at  auction  as  "  Boylston  Estate  ;*'  that  he  ma^e 
known  ti\e  authority  under  which  he  acted,  and  that  lot  34 
was  bid  off  to  the  defendant  for  £23,  one-fourth  in  cash, 
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remainder  on  note  on  interest ;  that  the  defendant  paid  him 
£4  10s.  on  the  purchase,  and  the  note  was  drawn  out,  but 
through  inadvertence  was  not  signed  by  the  defendant.  It 
was  drawn  payable  to  Mr,  Cutler  for  facility  of  collection,  as 
l)e  said,  and  was  produced  at  the  trial.  There  is  no  evidence 
of  anything  further  having  taken  place  for  a  very  long  period. 
One  Chaffin  acting  under  powers  from  two  of  the  plaintifis 
first,  and  then  for  the  three  plaintiffs,  claiming  to  bo  trustees 
under  Boylston's  will,  surveyed  or  retraced  the  tract  granted 
to  HallowelL  He  conferred  in  1857  with  the  defendant  on 
the  subject  of  his  purchase,  and  offered  to  complete  his  title ; 
and  the  defendant  in  effect  admitted  his  purchase  from  Ctitkr, 
but  doubted  Cutler  and  Chajffins  authority ;  and  on  15th 
June,  1860,  Chaffi,n  served  on  defendant  a  notice  to  sunendei* 
possession. 

At  the  trial  the  defendant  s  counsel  moved  for  a  nonsuit 
on  the  following  giounds : — 1 .  That  plaintiffs  are  aliens  and 
claim  through  aliens,  and  therefote  have  no  title;  2.  That 
defendant  took  possession  under  contract  for  purchase,  and  no 
demand  of  possession  was  proved ;  3.  That  the  land  in  ques- 
tion was  not  proved  to  be  in  the  Halloxcell  grant ;  4.  That 
the  conditions  of  the  grant  have  not  been  proffered;  5th. 
That  possession  of  defendant  is  adverse,  and  has  ripened  into 
title.  I  will  pastpone  my  observations  on  the  first  objection. 
There  is,  I  think,  nothing  in  the  others.  The  demand  of 
possession  was  proved,  what  the  objection  to  it  was  is  not 
explained.  The  land  was,  I  think,  adequately  proved  to  be  in 
the  Hallowell  grant,  and  there  is  nothing  in  evidence  to 
authorize  the  defendant  to  set  up  adverse  possession  against 
the  representative  of  Boyhtoii.  But  if  there  had  been  any 
cpiestions  of  fact  arising  on  these  points  they  were  for  the 
jury.     The  4th  objection  has  since  been  repudiated. 

The  learned  Judge  was  of  opinion  that  on  the  objection  of 
alienage  the  plaintitis  should  become  non-suit  Their  counsel 
declined,  and  the  jury  was  told  "  to  find  for  the  defendant  if 
they  were  satisfied  that  Boyht<ni,  or  any  others  through  whom 
plaintiff  claimed  were  not  subjects  of  the  British  Crown,"  and 
the  learned  Judge  informed  them  that  in  his  opinion  the 
evidence  was  excessively  strong,  if  not  decisive,  to  show  that 
Boyhtoii  was  an  American  citizen.     Among  these  circum- 
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stances  was  the  fact  that  BoyUton  had  owned  and  inherited 
real  estate  in  MasaacJutsetta.  The  jury  was  also  instructed 
that  if  the  plaintiff,  in  con.sequence  of  alienage,  could  not  give 
a  good  title,  it  was  competent  for  the  defendant  for  that 
reason,  and  on  the  ground  of  public  policj%  to  raise  the  objec- 
tion of  alienage.  The  jury  found  for  the  defendant,  and  the 
case  has  come  before  us  on  a  rule  nm  to  set  aside  the  verdict  as 
aigaitist  ^aw  and  ev^idence, — and  for  misdirection.  I  have  not 
been  able  to  bring  my  mind  into  concurrence  with  the  learned 
judge's  views.  BoyUton  was  the  son  of  a  British  subject; 
nothing  appeared,  if  indeed  anything  could,  to  release  him 
from  the  obligations,  or  deprive  him  of  the  rights  of  allegiance 
to  the  British  Crown ;  nor  was  it  shown  that  by  the  law  of 
Masaachysetta  alienage  precluded  the  inheritance  or  holding 
of  real  estate  there ;  and  again  the  inability  to  give  a  good 
titte  is  no  answer  to  an  action  of  ejectment  against  a  party  in 
possession  under  a  contract  to  purchase ; — he  must  either 
accept  the  title  and  pay  the  price,  or  reject  the  title  and  give 
up  the  land ;  to  hold  the  land  and  withhold  the  price,  is  a 
thing  sanctioned  neither  in  a  court  of  law  nor  of  equity. 
Apart  from  formal  objections,  and  considering  the  question — 
as  the  Judge  at  the  trial  considered  it — as  arising  on  a  title 
objectionable  only  on  the  ground  of  alienc^.  I  do  not  think 
the  defence  of  alienage  maintained,  either  on  the  ground  of 
public  policy,  or  of  inability  to  give  a  good  title.  And  dis- 
senting from  the  learned  Judge,  as  well  in  regard  to  the  sole 
issue  which  he  put  to  the  jury  as  in  regard  to  the  particular 
instructions  in  his  charge  to  which  I  have  referred,  it  follows 
as  a  necessary  consequence  that,  in  my  opinion,  the  verdict 
should  be  set  aside,  and  the  rule  for  a  new  trial  be  made 
absolute  with  costs. 

It  has,  however,  been  objected  on  the  part  of  the  defendant 
that  the  plainti^Ts  title  failed  in  proof,  and  that,  therefore, 
the  rule  must  be  discharged.  Seveml  things  are  to  be  noticed 
upon  this.  All  the  objections  taken  for  non-suit,  independent 
of  that  of  alienage,  are  insufficient,  and  some  of  them  required 
the  opinion  of  the  jury,  which  was  not  taken.  The  formal 
objections  raised  on  the  trial,  and  specially  minuted  on  the 
Judge's  report,  are  to  the  papers  proving  the  title  of  BoyUUm; 
that  title,  however^  is  not  required,  if  the  defendant  is  eitsb« 
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liabed  to  be  on  under  contract  of  purchase  from  the  executors, 
and  the  plaintiffs  have  connected  themselves  with  the 
exc<!utors.  The  documents  in  proof  of  the  plaintiffs'  right 
under  the  will  appear  from  the  minutes  to  have  been  simply 
received,  subject  to  the  defendants  counsel's  objection,  or 
indeed,  whether  any  were  specified,  this  would  seem  to  leave 
the  matter  too  much  at  large.  Apart  from  the  question  of 
alienage,  the  pressure  of  the  argument  arises  out  of  formal 
objections  on  this  part  of  the  case,  and  some  of  them  are  such 
as  I  think  ought  not  to  be  considered  unless  they  bad  been 
taken  on  the  trial. 

If  I  am  correct  in  the  opinion  that  there  should  be  a  new 
trial  on  the  ground  of  misdirection, — and  the  remaining 
inquiry  is  whether  or  not  the  plaintiffs'  title  was  established, 
with  a  view  to  ascertain  if  a  new  trial  could  be  of  any  avail, — 
I  think  that  in  considering  the  plaintiffs  title  this  inquiry 
should  be  extended  beyond  what  was  proved,  and  should  take 
in  what  might  be  proved.  In  other  words,  that  a  new  trial 
under  the  position  of  the  cause,  ought  not  to  be  desired  on  the 
ground  that  the  title  was  definitively  proved,  unless  it  should 
also  appear  that  the  defects  are  of  such  a  nature  as  to  be 
capable  of  being  remedied.  This  may  practically  be  a  consid- 
eration of  importance.  On  the  question  which  in  this  view 
arises,  I  have  come  to  the  following  conclusion : — 

First;  that  the  Nova  Scotia  lands  came  under  thfe  opera- 
tion of  the  general  devise  in  trust  as  real  estate  not  absolutely 
and  specifically  devised. 

Secondly ;  I  am  of  opinion  that  the  testator  intended  to, 
and  did  confer  on  his  trustees,  as  trustees,  as  far  as  it  was 
possible  to  do  so,  all  the  functions  of  executors;  that  he 
nowhere  intended  to  discriminate  between  the  two  ofBces ; 
and  that  he  used  the  word  ''  executors "  nowhere  as  contra- 
distinguished from,  but  always  as  convertable  with  the  office 
of  the  trustee. 

Thirdly;  I  think  that  the  original  trustees  and  their  duly 
appointed  successors  took  an  estate  commensurate  with  the 
purposes  of  the  trusts,  and  which  were,  while  it  lasted,  a  per- 
fect and  complete  title,  and  adequate  to  support  ejectment. 

Fourthly ;  the  proofs  of  the  appointment  of  at  least  two 
of  the  plaintiffs  as  trustees  are,  I  think  sufficient,  and  that  the 
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objection  cannot  now  be  set  up  which  might  be  argued 
against  the  other.  But  if  it  could  be  now  raised,  two  might 
recover  in  thin  action. 

Fifthly;  the  privity  that  existed  between  the  executonf 
and  trustees  under  contract  with  whom  the  defendant  went 
into  po.ssession,  was,  I  think,  continued,  and  existed  between 
him  and  the  plaintiffs. 

Sixildy ;  I  do  not  think  the  objection  of  alienage  available 
for  the  defendant  against  the  recovery  of  the  plaintiffs. 

The  reasons  which  have  brought  me  to  these  conclusions  I 
will  proceed  to  state.  Firsts  as  to  the  effect  of  the  devises  on 
the  Nova  Scotia  lands  under  the  will.  The  Nova  Scotia  lands, 
including  the  subject  of  the  action,  were  devised  in  fee  to  the 
testator's  brother  and  sister.  After  other  specific  devises  of 
land  and  some  le^cies,  there  followed  in  the  will  a  devise  of 
all  the  real  and  personal  estate,  "  not  herein  absolutely  and 
specifically  devise<l  and  bequeathed,"  to  trustees  for  purposes 
fully  declared.  By  a  codicil  the  devise  of  the  Nova  Scotia 
lands  was  modified, — its  specific  character  remaining — and  by 
the  last  codicil  the  previous  devise  was  revoked,  and  the 
executors  were  directed  to  sell  the  Nova  Scotia  lands,  and 
legacies  were  given  out  of  the  proceeds  to  his  brother  and 
sister.  If  the  will  and  codicil  are  to  be  read  together  as  one 
instrument,  the  Nova  Scotia  lands,  which  at  the  testator's 
death  were  not  specifically  devised,  came  under  the  operation 
of  the  general  devise  in  trust,  and  vested  in  the  trustees. 
There  is  nothing  opposed  to  this  view  in  the  will,  but  the 
contrary  is  the  case,  for  a  purpose  is  throughout  manifested  to 
place  the  whole  estate  and  its  management  in  the  hands  of 
the  trustees.  No  estate  is  given  to  the  executors  in  the 
revoking  clause,  nor  any  direction  to  them  to  distribute  or 
pay  the  proceeds  or  the  legacies  from  out  of  them.  This 
might  have  been  expected  had  the  testator  intended  this  to 
be  a  case  exceptional  from  the  trusts,  but  was  unnecessary 
otherwise,  the  estate  being  in  the  trustees  under  the  general 
devise,  with  full  authority  to  pay  all  legacies.  Tlie  term 
"executor"!  think  was  used  indiscriminately  with  that  of 
**  trustee,"  but  had  it  not  been  so,  there  would  be  no  absolute 
incongruity  in  directing  the  executor  to  sell  while  the  title 
was  in  the  trustees. 
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As  to  the  effect  of  the  codicil ;  Lord  Hardwick  says ;  "  A 
will  is  to  be  considered  in  two  lights,  as  to  the  testament 
and  the  instrument  The  testament  is  the  effect  and 
result  in  point  of  law  of  what  is  the  will,  and  that  con- 
sists of  all  the  parts,  and  a  codicil  is  then  a  part  of  the 
will,  all  making  but  one  testament.  But  it  may  be  made 
at  different  times  and  under  different  circumstances,  and 
therefore  there  may  be  a  different  intention  at  making 
one  and  the  other."  By  Lord  Thurlaw  in  IliU  v.  Chapman, 
1  Yes.,  405,  "  a  codicil  is  always  considered  as  part  of  the  will, 
.and  the  intent  is  drawn  from  the  whole."  So  Lord  Laugh- 
borough  in  Croabie  v.  McDoual,  4  Yes.,  Jr.,  616,  says,  '*  that  if 
a  testamentary  paper  purports  to  be  coupled  with  another 
instrument,  (and  this  it  is  which  makes  it  a  codicil,)  it  is  as 
much  a  part  of  that  instrument  as  if  it  was  written  upon  the 
same  paper."  In  17  Simons,  108,  Evans  v.  Evans,  the  Yice- 
Chancelior  said  ;  "  My  opinion  is  that  I  must  take  the  codicil 
to  be  part  of  the  will  to  all*  in  tents  and  purposes."  And  in 
HaHley  v.  Tribber,  16  Beav.,  313,  (1853)  the  Master  of  the 
Rolls  said ;  "  But  I  am  clear  that  the  Court  may  not  only 
look,  but  is  bound  to  look  at  the  will,  and  at  all  the  other 
codicils,  for  the  purpose  of  explaining  any  subsequent  codicil" 

Second.  As  to  the  intention  of  the  testator  in  the  use  of 

the  term  "  executor."    The  will  gives  to  the  trustees  all  the 

functions  that  pertain  to  the  office  of  executor,  as  far  as  it  is 

possible  to  do  so.    All  the  personal  estate  is  given  to  them,  (as 

well  as  the  real,)  to  be  collected  and  disposed  of  under  the 

trusts  declared ;  they  are  to  pay  the  formal  charges,  the  debts, 

the  legacies,  and  the  annuities;  besides  this  general  duty, 

provision  is  made  to  meet  the  varying  circumstaiices  to  which 

the  estate  was  subjected.    Before  allotting  his  widow's  income 

the  testator  uses  this  language ;  ''  My  said  trustees  shall 

reserve  such  funds  as  they  shall  think  adequate  to  the  pay- 

snent  of  my  debts,  and  such  legacies  and  annuities  as  may 

become  payable  during  the  life  of  my  wife,  with  as  much  as 

they  shall  think  adequate  for  the  maintenance,  &c.,  of  my 

grandson."    Then,  after  the  death  or  marriage  of  his  widow, 

any  unexpended  surplus  of  her  income,  he  says, ''  shall  remain 

vested  in  the  hands  of  said  trustees,  to  be  held  by  them 

with   the   residue    of    my    estate/'  and    further  he  says 
12* 
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that  after  filling  the  vacancy  occasioned  in  the  trust,  and 
*' after  appropriating  sufficient  funds  to  pay  all  remaining 
debts,  legacies  and  annuities  then  outstanding,  including  the 
expenses  of  settling  the  estate,  with  their  owo  commissions, 
the  said  trustees  shall  stand  seized,  &c.,  of  my  remaining 
estate."  And  after  directing  his  trustees  to  make  certain 
divisions,  the  testator  in  the  14th  article  deals  with  the  latest 
contingency  to  which  his  estate  is  made  subject,  and  directs 
that  in  the  event  of  the  death  of  his  grandson  without  inher- 
itable issue,  his  trustees  should  sell  and  convert  his  estate 
into  money,  and  having  paid  all  the  legacies  and  annuities, 
and  all  olher  lawful  claims  on  his  estate,  to  pay  the  remainder 
to  the  testator's  brother  and  sister. 

After  the  testator  had  imposed  on  his  trustees  ail  the 
duties  of  executors,  and  given  them  all  the  funds  for  fulfilling 
these  duties,  it  is  not  to  be  supposed  that  he  intended  to  give 
to  his  executors,  as  distinguished  from  his  trustees,  any  duties 
which  came  within  the  scope  of  the  trustee's  authority,  and 
when  he  is  found  using  the  term  "  executor  "  reason  and  the 
sound  rule  of  construction  require  us  to  interpret  the  term  in 
harmony  with  the  general  scheme  of  the  will.  He  has  used 
the  term  in  several  places  in  the  will  and  codicils,  and  in  all 
the  instances,  except  I  think  three^  it  is  demonstrable  that  he 
meant  his  trustees,  as  for  example ;  he  desires  his  executors  to 
appoint  certain  pei'sons  to  oversee  and  manage  outlying  estates, 
and  to  account  with  said  executors  for  the  sums  they  should 
receive;  but  these  estates  he  had  vested  in  the  trustees 
charged  with  the  execution  by  them  of  the  trusts  attached  to 
them.  To  suppose  he  meant  any  but  the  trustees  by  the 
term  "  executor  "  would  be  to  charge  the  testator  with  mere 
fatuity.  Again  he  manifests  in  express  words  that  he  applied 
the  two  .terms  indiscriminately  and  meaning  the  same  thing, 
for  he  says  that  if  either  of  the  persons  named  **  as  executors 
or  trustees  "  should  decline  either  "  of  said  trusts,"  the  bequest 
given  to  said  executor  or  trustee  shall  be  void,  but  not  to  bar 
the  said  trustee  or  executor  from  charging  a  reasonable  com- 
mission for  his  services,  and  it  has  been  seen  that  all  the 
duties  of  the  estate  were  imposed  on  the  trustees,  and  thai 
they  were  to  deduct  their  commission,  the  executors,  qua 
executors,  could  not  decline  the  trusts,  nor  bad  they  oppor- 
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tunity  to  earn  commission.  Another  instance  yet  more 
distinct  occurs;  he  says.  '*  VLy  executors  who  are  hereafter 
named  as  trustees  shall,  during  the  continuance  of  said  trusty 
their  survivors  or  successors  have  visitorial  power,"  j^,  &c.^ 
(over  his  charities).  No  doubt  is  open  here  as  to  the  testator's 
meaning,  for  he  has  made  himself  his  own  interpreter.  The 
only  single  expression  in  the  will  that  might  denote  in  the 
mind  of  the  testator  an  idea  of  distinct  function,  is  what 
follows  the  clause  respecting  the  bequests  to  his  executors  or 
trustees  before  alluded  to ;  it  is,  "  any  vacancy  of  either  or  all 
ray  executors  to  be  supplied  in  the  same  manner  with  the 
consent  of  the  Judge  of  Probate."  This,  if  it  is  to  be  presumed 
to  mean  "  in  the  same  manner  "  as  in  the  case  of  the  trustees, 
but  shows  the  extreme  earnestness  manifested  by  the  testator 
elsewhere  that  the  management  of  his  estate  should  not  on 
the  death  and  so  forth  of  the  trustees  fall  into  the  hands  of 
those  upon  whom  the  trusts  would  by  law  devolve.  As  the 
executors  and  trustees  were  individually  the  same,  the  testator 
by  desiring  their  successors  to  be  alike  subjected  to  the 
approval  of  the  same  authority  showed  his  desire  that  the 
same  individuality  might  be  maintained,  and  so  evinced  his 
intention  that  no  distinction  of  functionaries  should  exist  in 
the  management  of  his  estate.  Besides,  as  executors  are  the 
legal  representatives  of  the  estate,  it  might  be  thought  neces- 
sary to  keep  the  office  filled  to  meet  any  emergency  that  might 
arise.  When,  therefore,  the  testator  directed  his  executors  to 
sell  his  Nova  Scotia  lands  he  meant,  to  use  his  own  expression, 
the  persons  named  as  trustees,  according  to  the  untechnical 
fBode  in  which  he  had  in  several  other  instances  expressed 
himself;  and  in  conformity  with  the  general  intention  mani- 
fest throughout  his  will,  and  with  the  scheme  of  management 
under  which  he  had  placed  his  estate. 

But  it  may  be  nece&sary  to  pursue  this  subject  further. 
I  cannot  divest  from  my  mind  that  under  the  circumstances 
of  this  case,  to  contradistinguish  between  executors  and 
trustees  is  to  sacrifice  the  sense  to  the  sound.  What  is  an 
executor  ?  WUliama,  vol.  1,  p.,  226  says ;  "  An  executor,  as 
the  term  is  now  accepted,  may  be  defined  to  be  the  person  to 
whom  the  execution  of  a  last  will  and  testament  of  personal 
estate  is  by  the  testator's  appointment  confided."    But  the 
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testator  BoyUton  bas  by  bis  last  will  and  testament  confided 
tbe  entire  management  of  bis  personal  estate  to  bis  trustees^ 
or  I  migbt  say  to  his  executors,  by  tbe  name  of  trosteeSb 
Tbere  is  not,  as  I  believe,  tbrougb  all  tbe  pages  of  tbis  will  a 
single  instance  of  any  duty  connected  witb  the  personal  estate 
being  confided  to  bis  executors  as  executors,  and  every  power 
and  duty  connected  with  tbe  personal  estate,  which  be  could 
give  to  his  trustees,  (for  tbere  are  some  duties  which  he  could 
not  disconnect  from  the  ofiice  of  executor,)  he  has  confided  to 
bis  trustees  by  that  title.  Again  Lord  Hardwicke  says :  "  An 
executor  from  his  name  is  but  a  trustee,  be  being  to  execute 
his  testator's  will,  and  therefore  called  an  executor.  •  .  .  This 
is  tbe  reason  why  the  spiritual  court  cannot  compel  a  distri- 
bution, ^because  they  cannot  enforce  a  trust"  Here  the 
trustees  fulfill  the  characteristics  given  in  both  these  defini- 
tions ;  the  executors  do  not.  The  powers  and  duti&s  relating 
to  tbe  collection  and  disposal  of  bis  personal  estate  are  so 
interwoven  with  the  powers  and  duties  connected  with  tha 
real  estate,  and  the  trusts  declared  so  embrace  the  whole  as 
one  subject  that  an  attempt  to  disassociate  them  would  be 
vain.  To  follow  practically  this  idea,  we  find  if  the  testator 
meant  executors  distinguished  from  trustees  in  the  codicil 
under  consideration, — that  the  executors  have  tbe  naked 
power  to  sell,  while  the  legal  estate  in  tbe  land  to  be  sold  is 
in  tbe  trustees  under  the  devise  in  trust  The  executors  after 
selling  have  no  power  to  pay  the  legacies  grante<l  out  of  the 
proceeds,  but  the  duty  of  paying  all  tbe  legacies  is  imposed 
on  tbe  trustees,  and  what  is  still  more  significant,  tbe  execu- 
tors would  have  no  authority  over  tbe  remainder  of  the 
proceeds,  because,  as  bas  been  diOT^na,  tbe  trustees  are  directed 
to  dispose  of  the  whole  and  remainder  of  the  personal  and 
real  estate,  after  having  discharged  all  claims,  including  their 
own  charges  of  management.  And  however  it  migbt  be  said 
that  from  tbe  power  to  sell  might  be  inferred  tbe  authority  to 
dispose  of  the  proceeds,  if  it  stood  alone ;  it  cannot  be  so  held 
here  in  face  of  the  direct  authority  given  to  tbe  trustees,  and 
the  stronger  inferences  offered. 

I  do  not  find  that  tbe  rules  laid  down  for  tbe  interpretation 
of  wills  compel  us  to  g^ve  tbe  word  in  question  a  meaning 
eontimiy  to  the  intention  manifested  elsewhere.    It  is  trot 
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technical  words  are  to  receive  their  legal  meaning, — 
perhaps  it  may  not  be  violating  this  rule  in  its  letter,  if 
looking  at  the  definitions  alluded  to  above,  the  testator  is 
understood  to  mean  the  persons  to  whom  he  had  confided  the 
execution  of  his  will  under  the  trifsts  he  had  declared.  The 
rule,  however,  is  subject  to  modifications.  Lord  MaccltBfidd 
in  Forth  v.  Chapin,  1  P.  Wms.,  667,  gave  the  same  words 
different  meanings  according  as  it  applied  to  realty  or  person- 
alty. In  this  instance  the  duty  did  not  relate  to  the  duty  of 
executor,  it  was  a  trust  distinct  from  that  duty.  In  WiUiamB  on 
Executors  (6th  Am.ed.)  vol.  2.,  note  on  p.  1088,  Mr.  Jarman*9 
rules  are  given ;  "  7th.  All  the  parts  are  to  be  construed  in  rela- 
tion to  each  other,  so  as  if  possible  to  form  one  consistent  whole.** 
And  Mr.  WiUiame  adds  in  a  note  at  page  1 081 ;  "  A  codicil  is  to 
bo  taken  as  a  component  part  of  the  will ;"  and  again  at  page 
1084  says;  *'The  tendency  of  modern  decisions  is  to  read  the 
different  clauses  of  the  will  referentially  to  each  other,  unless 
they  are  clearly  independent ;"  and  at  page  1084,  he  considered 
the  doctrine  as  fully  established  that  the  general  intent, 
although  first  expressed,  shall  overrule  the  particulars.  On 
page  1082;  ''General  words  in  one  part  of  a  will  may  be 
restrained  in  cases  where  it  can  be  collected  from  any  other 
part  of  the  will  that  the  testator  did  not  moan  to  use  them  in 
their  general  sense.  Hence,  generally  speaking,  if  the  same 
words  occur  in  different  parts  of  the  same  will  they  must  be 
taken  to  be  used  everj'whore  in  the  same  sense,  unless  there 
appears  a  clear  intention  to  the  contrary." 

Now  from  the  extracts  I  have  made  from  the  will,  it 
appeal's  that  ho  used  the  word  "  executors  "  where  incontro- 
yertably  he  meant  the  persons  who  were  to  execute  the  trusts 
of  his  will.  Again,  that  he  used  the  term  "  my  executors  or 
trustees "  in  relation  to  matters  that  wore  applicable  to  the 
trusts  he  had  declared,  showing  that  he  attached  the  same 
meaning  to  the  two  expressions  and  applied  it  to  the  duties  of 
the  trustees.  And  again  he  blended  the  two  terms  in  one 
common  meaning  where  ho  said ;  "  My  executors  whom  I 
have  appointe<l  my  trustees."  Srilly.  The  devise  in  trust  is  in 
the  following  terms;  "I  give,  devise  and  beqtieath  to  my 
executors,  John  Qainey  AcUiVM,  Nathaniel  Cvurtis,  and  my 
beloved  wife  Alicia,  all  my  estates,  both  real  and  personal, 
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^iih  the  privileges  and  appurtenances  wherever  the  same  may 
be  found,  not  otherwise  herein  absolutely  and  specifically 
devified  and  bequeathed,  to  hohl  the  said  real  estate  and 
possess  the  said  pernonal  propert}*  to  them  and  to  the  sur- 
Tivors  and  survivor  of  them,  and  their  successors  to  be 
appointed  as  her^*in  provided  for,  as  joint  tenants  in  fee,  and 
Bot  tenantn  in  common,  upon  the  trusts  and  ta  the  uses  here- 
inafter exprewHjd,  and  upon  no  other  trust  or  use.  and  for  no 
o  her  purpose,  that  is  to  Kay,  upon  the  specinl  trust  and  con- 
fidence that  they,  the  said  J.  Q.  A.,  K.  C,  and  A.  A,  and  the 
survivors  and  survivor  of  them,  and  their  sticceasors  as  afore- 
said, shall  enter  upon,  stand  and  be  sei2scd  of  the  real  estate 
aforesaid,"  &c. 

There  is  no  doubt  that  under  this  devise,  and  the  tnista 
declared  in  the  will,  the  ori^nal  trustees  took  a  perfect 
estate  in  the  lands  for  life,  and  durinsf  their  continuance  in 
ofiice.  This  estate  I  think  continued  in  the  survivoi-s  and 
survivor  until  the  appointment  of  successors,  notwithstanding 
the  direction  that  the  number  should  be  always  kept  fulL 
Doe  d.  Read  v.  Godwin,  1  Dow.  &  Ry.,  250,  (May,  1822,)  is  to 
this  efTect.  There  the  appointment  of  trustees  ami  the  direction 
to  fill  up  the  number  were  umler  an  Act  of  Parliament,  which 
was  considered  anala^us  to  the  powers  in  a  private  settle- 
ment although  of  higher  authority,  and  the  Court  thoui^ht 
that  the  legal  property  remaining  in  the  survivoi-s,  their  con- 
veyance was  inopemtive  in  a  court  of  law,  and  it  was  for  a 
court  of  equity  to  apply  a  remedy  if  the  directions  in  the 
trust  were  not  carried  out,  or  for  that  Court,  (the  Kino^'s 
Bench,)  to  interpose  a  manrla'mvs  to  fill  up  the  complete 
number.  Townaevd  v.  Wilson,  1  B.  &  A..  608,  (Ti'mUy, 
1818,)  is  apparently  in  direct  opposition.  But  of  this 
case  Lord  Eldon  in  Hall  v.  De^ven,  Jacob's,  189,  (1821,) 
entirely  disapproved ;  and  in  language  stron^r  than  usual,  he 
said  he  would  be  8orr\*  to  have  it  recorded  that  he  asrreed  to 
that  case ;  and  it  is  to  he  notrd  that  Tovrnsend  v  Wilf^m  was 
not  mentioned  in  Doe  v.  Ooodwln,  which'  was  neafty  four 
years  later,  and  although  Abbott  and  Bayley,  J  J.,  concurred  in 
both  cases. 

There  would  appear  to  be  a  distinction  between  the 
appointment  of  substituted  trustees  by  surviving  trustees 
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under  a  power,  and  by  the  Court  of  Chancery.  In  the  former 
case  there  must  be  a  conveyance  as  well  as  appointment,  in 
the  latter  not  Both  points  appear  in  FoU^i  v.  Wontner^ 
2  Jac  &  W.,  246,  (1810.)  where  the  Lord  Chancellor  said ; 
"  Tliese  persons  cannot  associate  others  with  them  to  act  as 
trustees;  they  must  be  trustees  or  nothini^.  In  such  cases  the 
Court  would  fill  up  the  number,  and  would  direct  them  to 
carry  on  the  trusts  of  the  deeil." 

Under  A/r.  BoyUtorCs  will  the  appointment  is  to  bo  by  act 
of  the  Court, — tho  surviving  trustees  nominate  and  apply  t> 
ihe  Jud^i^,  "  and  after  due  proceeding  had  upon  the  applica- 
tion to  the  Court  of  Probate  for  this  purpose  ai!Cording  to  the 
statute  in  the  caso  made  and  provided,  the  same  person  or 
persons  so  nominated  if  approved  b}'  the  Judge  of  Probate 
shall  be  appointed  to  this  office/'  And  in  case  of  a  neglect  to 
nominate,  the  Court  of  Probate  or  the  Court  of  Chancery,— 
moved  it  must  be  presumed  by  a  party  interesteil, — shall 
appoint  suitable  persons  to  execute  the  trusts  remaining 
unperformed.  Here  are  indicated  proceedings  in  a  Court 
acting  under  statute  terminating  in  a  judicial  decision  giving 
to  the  party  appointed  the  estate  and  powers  of  an  original 
trustee, — consequently  under  these  authorities.  Assuming 
the  power  to  exist  in  the  Court,  the  remaining  trusteen  with 
the  appointees,  and  the  appointees  alone,  after  all  the  original 
trustees  Iiave  been  removed,  and  whether  the  whole  number 
should  be  three  or  less, — have  an  estate  which  a  Court  of  law 
will  respect. 

Foitrtk.  Under  the  proof  of  the  appointment  of  the  plain- 
tiffs as  trustees  arise  the  chief  technical  or  formal  difficulties 
in  the  case.  On  the  28th  Augwd,  1852,  two  of  the  plaintiJOfs 
were  appointed  trustees  by  a  decree  of  the  Court  of  Probate 
for  the  county  of  Suffolk  in  Masaachvsetta,  as  appears  by  the 
recital  in  a  commission  of  that  date  under  the  seal  of  the 
Court  addressed  to  them,  by  which  decree  they  were  consti- 
tuted trustees  under  the  will  of  Ward  N.  BayUton,  to  act 
conjointly  with  Nathanid  Curtis  as  the  board  of  trustees 
required  by  the  will  of  the  deceased ;  (Curtis  was  one  of  the 
original  trustees ;)  and  the  commission  directs  them  to  manage 
the  estate  «iid  discharge  the  trusts  according  to  law  and  the 
will  of  the  deceasedr  On  the  15th  June,  1857,  the  other 
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plaintiff,  George  F.  WiUiams,  received  a  commission  under  the 
seal  of  the  Court  of  Probate  of  the  county  of  SaffoUc  in  Maseor 
chuseitSy  in  which  it  is  recited  that  he  had  been  that  day 
duly  appointed  trustee  under  the  last  will  of  Ward  H. 
Boyhton.  of  certain  estate  given  in  trust  in  said  will  as  there 
set  forth,  and  the  Judge  thereby,  in  purauance  of  the  power 
and  authority  to  him  granted,  did  commit  to  the  said  Williama 
the  said  trust  to  execute  according  to  the  true  intent  of  the 
testator. 

Many  objections  have  been  raised  on  these  documents, 
some  by  counsel  of  defendant  on  the  argument,  others  have 
suggested  themselves  to  some  of  ourselves.  Whether  any  of 
them  were  taken  at  the  trial  does  not  appear,  and,  therefore, 
as  the  deficiencies,  if  deficiencies  existed,  were  capable  of  being 
supplied,  I  think  the  objections  ought  ndt  to  be  entertained 
now.  If,  however,  they  are  to  be,  they  should'  be,  I  think, 
confined  to  those  raised  at  the  argument.  Thase  wei*e ;  that 
there  was  no  evidence  of  the  existence  of  the  court,  or  that  it 
ha<l  the  authority  or  ji^risdiction.  Besides  these,  it  has  been 
suggested  since  the  argument  that  the  nomination  under  the 
hands  of  the  surviving  trustees  should  have  been  shown  ;  that 
the  decree  itself  should  have  been  produced ;  and  in  the  last 
case,  that  it  does  not  appear  that  any  formal  decree  passed ; 
and  there  is  added  a  more  serious  objection,  that  the  last 
commission  proceeded  from  the  Probate  Court  of  Sufftdk  and 
not  of  Nm'folk. 

Regularity  of  proceedings  in  inferior  courts  is  presumed 
where  the*  case  is  within  its  jurisdiction ;  Brown  v.  01% 
2  C.  B.,  861 ;  Regina  v.  Hi4Minfj,  7  Q.  B.,  880.  But  the 
presumption  does  not  apply  to  give  jurisdiction  to  inferior 
courts  and  proceedings  before  magistrates ;  Rex  v.  All  Saints, 
7  B.  t  C,  785;  jRmvv.  Oilkes,  8  B.  C.  430.  The  Courts.  I 
think,  go  further  as  respects  foreign  judgments  than  they  do 
in  the  case  of  inferior  juris^Iiction  at  home.  Unless  the  con- 
trary appear,  the  Court  will  presume  that  the  decision  in  a 
foreign  judgment  is  consonant  to  the  justice  of  the  case; 
AmoU  V.  Redfern^S  Bing.,  363.  Lord  Eldon,  in  Winght  v. 
Simpeon,  6  Ves.,  730,  is  very  strong ;  "  Natural  law,"  he  says, 
"requires  the  courts  of  this  country  to  give  credit  to  those  of 
another  for  the  inclination  ^.nd  the  power  to  do  justice ;  but 
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if  that  presumption  is  proved  to  be  ill-founded  in  any  parti- 
cular case,  the  court  cannot  of  course  act  on  that  presumption." 
This  was  said  in  distinct  reference  to  the  question  whether 
courts  in  a  foreign  country  must  be  supposed  to  decide 
accoi-ding  to  the  law  of  that  country.  How  does  the  case 
stand  ?  A  testator  recognizes  in  a  tribunal,r-'well  known  in 
our  own  laws  as  to  its  general  attributes  and  subjects  of  con- 
trol,— a  special  power  given  by  statute  over  a  matter  falling 
within  the  general  range  of  subjects  over  which  the  cogni- 
sance of  such  court  extends,  and  he.  direct^s  that  that  power 
be  exercised  in  the  case  of  his  own  estate.  The  power  in  itself 
is  very  simple, — the  sanctioning  of  an  appointment  of  succes- 
sors to  hLs  trustees.  The  right  of  an  individunl  to  direct  a 
succession  of  trustees  is  not  questioned  in  Evfjlish  courts, 
therefore  there  is  nothing  here  to  jar  with  acknowledged 
principles.  The  power  thus  recognized  and  invoked  by  the 
testator  we  find  to  be  in  fact  exercised,  and  the  act  is  accre- 
dited by  a  commission  under  the  seal  of  the  Court  of  Probate. 

I  do  not  think  we  reach  the  limit,  much  less  exercise  it,  of 
the  rule  which  Lord  Eldan  expressed,  in  giving  credit  to  that 
court  for  possessing  the  power  it  undertook  to  exei*cise,  as 
well  as  the  credit  for  exercising  it  with  all  proper  circum- 
stances and  regularity.  As  the  right  of  the  plaintiffs  to 
recover  is  dependent  on  the  validity  of  their  appointment  by 
the  Judge  of  Probate,  I  think  it  proper  to  puraue  this  subject 
somewhat  further. 

It  cannot  be  necessary  to  collect  authorities  to  show  that 
where  a  foreign  court  possesses  juri»iiction,  the  regularity  of 
its  proceedings  will  bo  presumed.  This  seems  to  bo  so  uncon- 
tmverted  a  proposition  that  time  would  l>e  lost  in  discussing 
it,  and  the  i-emaining  question  is  &s  to  the  power  of  the 
Probate  Court,  and  this  again  is  reduced  to  the  inquiry  whether 
the  act  of  the  couit  is  prima  facie  evidence  of  its  power  or 
jurisdiction.  The  cases  on  the  weight  to  be  given  to  foreign 
judgments,  including  the  courts  of  Scotkind,  Irelavd,  and  the 
colonies,  are  exti-emely  numerous  and  to  some  extent  contra- 
dictory. The  differences  of  opinion  have  been  confined  to  the 
question  whether  these  judgments  shall  be  accepted  as  conclu- 
sive or  as  only  prima  facie  evidence.  Chief  Justice  JHyre,  in 
Sinclair  v.  Eraser,  held   to    the    latter,    and    is    followed 
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by  oiher  Jn«l<Tes.     Later  decisions  nin  in  ihe  oppasite  direc- 
tion.   The  Vice  Chancellor,  in  MaHin  v.  NicoUa,  3  Sim.,  461, 

r 

reviewed  the  cases,  and  adopted  what  he  stated  to  be  the 
viewjs  of  Lord  Kisnyon  and, Lord  EUenboroufjh,  supported  by 
the  ancient  authorities, — the  doctrine  that  a  foreign  judgment 
is  not  examinable  at  Westminster  Hall.  Lord  Denrofin  in 
1839,  in  Fergasfm  v.  JI/oAtm.  1 1  Ad.js  El.,  179,  and  in  1844  in 
HevJcTHon  v.  llenderaon,  6  Q.  B.,  288;  Lord  CampMl  in 
1851.  in  the  Bank  of  Aasfraliia  v.  Xias,  16  Q.  B,  717,  held 
the  same  opinion.  While  Chief  Justice  Eyre  took  the  lower 
view  of  the  force  of  a  foreign  judgment,  he  gave  it  efficiency 
till  it  was  impugned  ;  and  on  the  other  side,  although  the 
judgment  w&s  said  to  be  conclusive,  it  was  only  so  under 
certain  conditions.  A  few  words  from  each  of  the  cases  I 
have  referred  to  will  explain  the  extent  to  which  all  the 
authorities  concur,  and  show  a  point  in  which  all  centre. 
Chief  Justice  Eyre  say^,  and  Bent,  C.  J.,  in  Arnott  v.  lUtlfern^ 
S  Bing.,  353,  agrees;  "Foreign  judgments  are  prlvuh  facie 
evidence  of  a  debt,  although  it  is  co:npetent  to  the  defendant 
to  impeach  the  justice  of  them,  or  to  show  that  they  are  irreg- 
ularly or  unduly  obtained.  Lord  Denman  says,  that  enquiry 
is  still  open,  not  indeed  into  the  merits  of  the  action,  or  the 
propriety  of  the  decision,  but  whether  the  judgment  passed 
tinder  such  circumstances  as  to  show  that  the  court  had  pro- 
perly jurisdiction  over  the  party.  And  again  by  the  same 
learned  Judge  ;  *'  Several  pleas  were  pleaded  to  show  that  the 
defendant  had  not  hnd  justice  done  him  in  4he  Court  of 
Chancery  in  Newfoundland.  This  is  never  to  be  presumed, 
but  the  contrary  principle  held,  unless  we  see  in  the  clearest 
light  that  the  foreign  law,  or  at  least  some  part  of  the  proceed- 
ings of  the  foreign  court  are  repugnant  to  natural  justice.** 
Lord  CftrnpilyeU  is  yet  more  particular ;  doubtless  it  is  open  to 
the  defendant  to  show  that  the  foreign  c«>urt  had  not  jnrisdic- 
tion  over  the  subject  matter,  or  that  he  never  was  summoned 
to  answer  and  harl  no  opportunity  of  making  his  defence,  or 
that  the  judgment  was  fraudulently  obtained.  Perhaps  it  was 
in  contemplation  of  these  modes  in  which  a  foreign  judgment 
may  be  impeached  that  it  has  8on>etimes  been  said  to  be  only 
prima  fa^ie  evidence.  Thus,  whatever  other  other  differences 
of  opinion  may  have  existed,  in  this  there  is  universal  agree- 
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inent, — that  a  foreign  judgment  in  the .  first  instance  is 
accepted  as  evidence  of  what  it  imports, — of  the  jwrisrlictlon 
of  the  court  and  of  the  justice  of  the  decision,  and  of  the  regu- 
larity of  the  proceedings,  and  it  is  for  the  defendant  to 
impugn  it. 

In  applying  this  principle  to  the  presei'tcase  it  is  necej^sary 
to  note  the  nature  of  the  act  of  court  which  is  relied  on.  Weie 
it  a  judgment  on  which  the  defendant  was  sued  it  Mould  ho 
necessary  to  prove  the  judgment.  But  here  is  an  authority  to 
•cu  A  commission  under  the  seal  of  the  court  is  what  is 
required :  and  that  is  proved,  and  brings  with  it  the  presump- 
tion that  it  was  legallj*  and  properly  granted,  and  that  the 
decree  or  oi*der  on  which  it  prof  eases  to  have  paaseil  was  duly 
niaile.  Lord  Campbell  referred  in  terms  of  commendation  to 
the  able  summary  on  the  subject  which  was  to  he  found  in 
Story's  Covfiict  of  Law*^,  and  in  Smith's  notes  to  LecuKng 
Cases,  which  he  said  he  had  examined,  and  he  seemed  to 
intimate  that  his  reference  to  them  made  it  unnecessary  to  go 
himself  into  detail.  I  have  examined  both  books  and  can 
find  nothing  to  militate  against  the  above  proposition  as 
respects  any  of  the  courts  alluded  to  in  them,  but  the  contrarjv 
whether  they  l)e  courts  of  Law.  Clianceiy  or  Probate,  or 
Ecclesiastical  in  any  branch,  of  Admiralty,  or  Courts  Martial, 
and  I  refer  to  these  two  last  books  without  loading  my  judg- 
ment with  detailed  references.  There  are  some  instances  to 
which  I  must  allude  more  distinctly,  on  account  of  their 
nearer  analogy  to  the  circumstances  of  this  case.  AZfen  v. 
Duvdns,  3  T.  R.,  125,  touches  the  effect  of  Probate.  Jiex  v. 
Gruvdon,  Cowp.,  31 5,  decided  that  a  sentence  of  expulsion 
from  a  college  was  conclusive,  on  the  express  ground  that  it 
lesenibled  the  sentence  of  the  spiritual  court,  and  this  was  in 
justification  of  an  assault,  and  the  resemblance  to  the  sentence 
of  a  court  was  suflScient ;  so  "  the  sentence  of  a  college  visitor 
depriving  or  expelling  is  conclusive ;"  2  Smith's  L,  C,  447. 
The  remark  of  that  learned  editor  is  immediately  applicable 
to  the  case  before  us.  He  says ;  •*  Sentence  of  deprivation  by 
a  visitor  appears  to  differ  from  the  other  car^  above  touched 
upon  in  this  respect,  viz.,  that  it  is  the  sentence  of  a  tribunal 
which  has  in  many  instances  been  created  by  a  private 
individual.     This  does   not,   however,  seem  to   alter    tbo 
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principle ;  for,  though  no  private  pernon  can  create  a  court 
whose  sentence  shall  have  operation  on  the  person  or  properties 
of  otbera,  yet  there  is  no  reason  why  he  should  not  create  one 
having  operation  on  his  own ;  unless,  indeed,  he  introduoe 
some  term  inconsistent  with  public  policy.  Thus  on  the^same 
ground  on  which  a  visitor^s  sentence  is  supported  stands  the 
case  of  the  trustees  of  a  school  dismissing  the  school-master 
for  misconduct;  Doe  ▼•  Ifadden.  (See  Reg.  v.  Darlivgton 
School  Oovemora,  6  Q.  B.,  082);  and  the  ordinary  case 
of  an  arbitrator  whose  foruni  is  a  domestic  one,  consti- 
tuted by  the  parties  themselves  who  are  bound  by  its  award. 
While  I  have  quoted  these  passages  as  applicable  I  would  not 
be  understood  as  placing  the  orvler  of  the  Probate  Court  of 
MaasachuaetU  on  a  footing  with  a  tribunal  constituted  by  an 
individual.  But  as  the  order  of  that  court  in  this  case  adds 
to  its  interest  or  state  powers,  the  authority  of  the  testator  in 
relation  to  his  own  property,  it  is  not  inappropriate  to  notice 
the  circumstance  that  both  grounds  of  authority  combine 
here.  On  this  question  it  has  occurred  to  me  that  less  strict- 
ness of  proof  would  reasonably  be  required  to  support,— or 
perhaps  I  might  say  a  larger  presumption  would  lie  extended 
in  favor  of  a  commission  extending  over  the  general  manage- 
ment of  an  estate  than  a  judgment  the  sole  object  of  which  b 
to  charge  an  individual  with  a  debt  for  the  benefit  of  him 
who  adduces  the  document. 

The  objections  to  the  commission  of  one  of  the  plaintifla 
that  is  issued  from  the  Probate  Court  of  the  County  of  Suffolk, 
is  a  serious  one,  because  the  will  speaks  of  the  Probate  Court 
of  the  County  where  the  will  should  be  proved,  and  this  was 
the  County  of  SrorfoUc  There  may  be  some  explanation 
given ;  and  as  the  objection  was  not  taken  at  bar,  I  think 
we  ought  not  to  consider  it ;  especially  as  at  the  trial,  if  no 
explanation  could  be  offered,  at  least  it  might  have  been 
moved  to  strike  out  this  plaintiff  from  the  record.  But  if  it 
should  be  considered,  and  should  prevail,  there  remain  the 
two  other  plaintiff^s,  free  from  the  objection,  and  I  have  shewn 
that  it  is  not  necessary  to  keep  up  the  full  number  for  pre- 
serving the  title  and  maintaining  ejectment ;  and  under  the 
Remned  Statutes,  (3rd  Series),  chap.  134,  sec.  148,  the  Court 
shall  inquire  which  of  the  documents,  if  more  than  one  is 
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entitled.  Two  powers  of  attorney  were  in  evidence  to  Chajffin  ; 
one  from  Aa%*im  D.  Williams  and  W.  8.  Leland,  two  of  tbe 
plaintiffs,  dated  2nd  May,  1857,  before  the  commission  to 
the  other  plaintiff— the  second  from  the  three,  dated  12th 
FAruat'y,  1859,  after  the  last  commuision. 

5thly.  T)ie  defendant  purchased  the  land  that  had 
belonged  to  Boyhton  from  his  executors  being  his  trustees.  The 
plaintiflb  are  successors  in  the  trust,  and  as  such,  have  the 
estate  in  the  land,  and  can  maintain  ejectment,  although  the 
eodicil  had  authorized  the  executors  as  executors  to  sell.  But 
with  such  a  will  as  that  before  us  to  separate  this  one  portion 
of  the  estate  from  all  the  rest,  and  to  require  a  succession  of 
executors  to  be  maintained  for  its  management  and  disposal, 
as  well  as  a  succession  of  trustees  for  the  management  and 
disposal  of  the  rest,  would  certainly  not  be  to  pay  respect  to 
the  cardinal  principle  in  the  construction  of  wills,  that  the 
general  and  prevailing  intention  should  govern,  and  if  it 
should  be  added  to  this  that  the  two  classes  of  functionaries, 
thus  kept  distinct,  were  the  same  individuals,  the  incongruity 
would  become  more  striking, — the  distinction  more  needless 
and  unmeaning, — ^and  when  we  observe  that  all  the  occasions 
on  which  the  term  executor  is  used,  relate  to  matters  foreign 
from  the  office  of  executors,  and  all  the  duties  that  belong 
properly  to  that  office  are  in  express  and  reiterated  terms, 
conferred  on  the  trustees  as  trustees,  we  must  impute  to  the 
testator  a  confusion  of  ideas,  and  a  meaningless  desire  to 
frustrate  his  own  deliberate  intentions,  and  to  defeat  the 
general  purpose  of  management  which  his  will  roost  elabor- 
ately and  distinctly  evinces  throughout  its  voluminous  details, 
before  we  can  believe  that  he  used  the  word  "  executors  "  in 
any  other  sense  than  as  intending  the  trustees  he  had 
appointed,  to  execute  his  will  Nevertheless,  I  repeat  that 
were  ail  that  can  be  objected  on  this  gronnd  to  be  assumed  as 
eorrect,  still,  the  legal  estate  being  in  the  trustees,  under  the 
devise  of  all  the  real  estate  not  spedfidally  devised— as  the 
Nova  Scotia  lands  were  not — they,  and  they  only,  are  entitled 
to  maintain  ejectment  for  these  lands. 

6thly.  On  the  subject  of  alienage  it  might  perhaps  be 
.sufficient  to  say  that  I  concur  in  the  opinion  expressed  by  the 
learned  Chief  Justice,  on  that  question  which  I  have  had  the 
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beaefit  of  reading.  I  may,  however,  quote  the  language  of 
the  Master  of  the  Rolls  in  Barrow  v.  Wadkin,  24  Beav.  1, 
from  its  pertinency  ;  **  it  may,  I  think,  be  treated  as  a  fact  that 
no  statute  exists  declaring  that  a  trust  of  i-eal  estate  in  favor 
of  an  alien  is  void,  then  is  it  void  by  operation  of  law, — in 
other  words  by  the  common  law, — is  a  trust  of  land  in  favor 
of  an  alien^  void?  This  also  is  a  proposition  that  must  be 
answered  in  the  negative.  It  is  unsupported  by  authority  or 
principle.  It  is  quite  clear  that  a  devise  of  the  legal  estate 
in  fee  simple  to  an  alien  Is  good.  He  takes  the  land,  although 
he  cannot  hold  it:  the  devise  is  not  void  but  takes  effect  in 
him,  although  not  for  his  benefit,'*  &c,  &c 

The  case  of  Fish  v.  Klein,  2  Merivale  433,  does,  in  no 
respect,  militate  with  this — thei'e  it  was  directed  that  a  vendee 
in  a  suit  for  specific  performance  should  not  be  obliged  to 
take  a  title  coming  through  an  alien  trustee.  This,  of  course, 
for  it  was  never  supposed  that  an  ali^n  had  a  perfect  title,  or 
could  grant.  What  is  contended  is  that  the  devise  to  an  alien 
is  good  to  carry  the  legal  estate,  and  that  on  that,  he  may 
maintain  ejectment  In  this  case  the  objection  is  not  one  of 
more  than  questionable  honesty.  It  rests  on  the  narrowest 
grounds.  The  testator  was  a  British  born  subject,  and  the 
property  was  to  be  sold  for  the  benefit,  mainly,  if  not  entirely, 
of  his  brother  and  sister,  undoubted  British  subjects.  But  it 
is  objected  that  the  plaintifis,  the  trustees  to  efiect  the  sale, 
appointed  by  Act  of  Court  only  two  years  before  the  passing 
of  our  Provincial  Act,  which  would  have  removed  the  sup- 
posed disability, — are  American  citizens.  Then,  as  regards 
the  policy  of  the  law,  our  position  is  singularly  incongruous. 
When  the  cause  was  tried,  and  for  eight  years  before,  and 
DOW,  the  policy  declared  by  legislative  enactment  was  to  per- 
mit  aliens  to  hold,  convey,  and  transmit  real  estate.  Looking 
backward  across  that  period,  the  policy  was  different  While 
we  must  give  the  reservation  of  existing  titles,  any  necessary 
force  it  may  possess,  we  are  not  called '  upon  to  favour  a 
defunct  policy ;  rather  may  we  adopt  the  sentiment  of  the  Court 
in  Shepeler  ▼.  Durante  25  L.  &  E.,  334,  in  relation  to  a  plea 
of  a  Uen  executory ;  "  we  will  require  the  utmost  technical 
strictness,  and  make  erery  intendment  against  audi  a  plea." 
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But  I  do  not  think  that  it  is  competent  for  the  defendant 
to  take  the  objection  of  alienage.  Assuming  the  plaintiffs  to 
be  trustees  of  the  will,  he  stands  in  the  relation  of  contractor 
to  purchase ;  and  it  is  repugnant  to  principle  that  he  should 
withhold  possession  on  that  pretence.  Its  flagrancy  may  not 
be  so  striking  when  the  value  is  small  and  there  has  lieen 
great  delay ;  but  the  principle  does  not  depend  on  circum- 
stances, and  on  principle  the  question  is  to  be  determined 
whether  a  British  subject  may  retain  real  estate,  it  may  be 
of  great  value,  without  paying  for  it,  because  the  party  he 
engaged  to  buy  it  from  is  an  alien.  It  does  not  chan^^e  the 
principle,  but  aggravates  the  cii^cumstanccs  if — as  in  the 
present  case — he  had  been  made  acquainted  with  the  title  and 
the  nationalities.  In  such  a  case  the  wrong  is  patent,  the 
outrage  in  question  is  audacious,  and  a  remedy  would  proba- 
bly be  found  if  the  Crown  were  properly  moved,  '  iri(|uest 
of  office,  writ  of  intrusion,  sale,  and  disposition  of  the  pro- 
ceeds to  this  practically  true  owner.  A  remedy,  however, 
may  justly  be  looked  for  less  dilatory,  uncertain,  and  expen* 
sive, — and  if  a  principle  exists  which  in  any  case  would  pre- 
clude one  who  entered  under  another  from  withholding 
possession,  it  cannot  be  requiring  too  much  from  tlie  laws  of 
civilized  people  that  the  principle  be  extended  to  the  case  I 
have  put.  It  is  not  a  moral  usury  or  a  legal  ofTunce  for  an 
alien  to  regain  real  estate,  and,  although  his  title  should  be 
liable  to  be  defeated  by  the  Crown,  the  transaction  is  not 
void,  and  his  enjoyment  of  the  property  is  of  value,  however 
uncertain  its  continuance.  There  is,  as  we  know,  such  a  prin- 
ciple in  the  relation  of  landlords  and  tenants,  which  has  been 
extended  to  other  cases,  and  I  must  see  some  reason, — I  have 
been  able  to  discover  none, — which  makes  its  application  to 
the  present  case  illogical,  inconsistent,  or  improper,  befor^  I 
could  feel  justified  in  allowing  the  defendant  to  set  up  the 
objection  of  alienage,  although  I  believed  it  to  be  otherwise  an 
available  defence.  The  case  of  Doe  d.  Johnson  v.  Baytrnp, 
4  N.  &  IL,  840,  supports  this  view  entirely.  There  the  defend- 
ant claimed  title  paramount  to  the  plaintiff,  and  did  not  go 
into  possession  under  the  plaintiff, — circumstances  which  make 
that  case  infinitely  stronger  than  the  present,  in  favor  of  the 
defendant ;  yet,  because  she  got  the  keys  on  pretence  of  going 
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into  the  garden,  and  so  entered  the  house*  which  was  vacant^ 
the  Court  set  aside  a  verdict  found  for  the  defendant  on  the 
meritA  and  made  the  rule  absolute,  not  for  a  new  trial,  but  to 
enter  the  verdict  for  the  plaintiff.  This  went  on  the  ground 
of  fraud,  but  one  of  the  Judges  thought  that  the  defendant's 
entry  might  be  considered  as  an  entry  under  the  plaintiff 
because  the  key  had  been  been  procuied  from  her  agent. 
The  language  used  in  giving  judgment  puts  aside  any  notion 
that  the  principle  is  confined  to  cases  of  fraud.  Lord 
Denman,  0.  J.,  said,  *'  when  one  party  obtains  possession  by 
license  from  another,  whether  for  a  longer  or  shorter  period, 
or  for  any  beneficial  purpose  to  himself,  he  is  thereby  pre- 
vented from  afterwards  questioning  the  title  of  that  other 
person  in  any  action  of  this  soii ;"  and,  by  Paitiaori,  J.,  "  It 
cannot  be  contended  that  the  same  rule  which  applies  between 
landlord  and  tenant  ought  not  to  apply  to  any  person  who 
comes  in  by  the  permission  of  the  party  actually  in  possession. 
There  is  no  reason  why  the  I'elation  of  vendor  and  purchaser 
should  make  a  diiference.  The  vendee  in  possession  is,  in 
Equity,  the  owner,  with  a  liability  to  pay  the  purchase  money ; 
but  at  law  he  is  tenant  at  will."  Our  act  enabled  the  defend- 
ant,  if  he  imagined  he  had  Equities,  to  set  them  up  in  this 
action  by  equitable  pleas  ;  nor,  if  he  desired,  should  I  hold 
him  precluded  now.  But  instead  of  this,  he  defies  the 
plaintiflfs,— not  on  pretence  of  any  title  in  himself,  but 
challenges  them  to  prove  their  own.  Is  it  not  an  absolute 
absurdity  that  a  man  going  into  possession  under  another 
should  desire  him  to  prove  his  title  and  be  at  liberty  to  catch 
at  every  slip  or  informality  in  it  ?  Yet  at  the  trial  and  at 
the  argument  of  this  cause  two-thirds  of  the  objections  were 
raised  on  the  formality  of  proof  in  the  title  deduced  from  the 
Crown  down  to  Boyhion.  Besides  the  general  principle,  how- 
ever, there  are  cases  distinctly  applicable,  as  they  arose 
between  vendor  and  purchaser.  Of  this  nature  are  Dot  d. 
Caunadl  v.  Caperton,  9  C.  &  P.,  117,  and  Doe  d.  Bo^^d  v. 
Burton,  16  Q.  B.,  808.  In  the  first  the  circumstances  arc 
peculiarly  strong;  the  purchaser  went  into  possession, 
(having  paid  deposit,)  nineteen  years  before  action,— levied 
a  fino,  raised  money  on  mortgage,  dealt  with  the  property 
in  all  respects  as  owner,  and  died  in  possession.    Alderaon,  B., 
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considered,  and  the  jury  found  the  possession  not  to  have 
been  adverse  on  account  of  its  origin,  and  the  plaintiff 
recovered.  The  second  of  these  cases  is  abo  strong — in  this, 
that  the  defendant  was  in  possession  before  he  agreed  to 
purchase ;  yet,  inasmuch  as  from  the  agreement,  it  was 
inferable  that  he  recognized  to  hold  under  the  plaintiffs, 
he  was  not  allowed  to  continue  his  possession  after  he  refused 
to  complete  the  purchase. 

To  repeat  in  a  few  words  the  result  of  these  reasonings : 
1st  I  think  the  mode  in  which  the  case  was  put  to  the  jury 
makes  a  new  trial  necessary  independently  of  the  inquiry  into 
the  plaintiff's  title. 

2nd.  I  think  that  enquiry  is  precluded,  because  the  objee- 
tions  to  the  plaintiff's  title  do  not  appear  from  the  Judge's 
minutes,  or  otherwise,  to  have  been  taken  on  the  trial,— when 
some  of  the  things,  at  least,  might  have  been  removed  by  evi- 
dence, and  there  were  some  that  were  subjects  for  the  jury. 
Bui  assuming  it  to  be  necessary  to  go  into  the  title,  I  think 
the  evidence  was  sufficient  to  establish  it,  for — Fu^t,  the  trus- 
tees were  the  proper  parties  to  be  plaintiffs,  and  any  number 
would  suffice, — the  legal  title  being  in  the  trustees  under  th<^ 
devise  in  trust,  and  not  affected  by  the  power  to  sell,  although 
that  had  been  in  the  executors  contradistinguished  from  the 
trustees, — for  we  are  dealing  with  title  not  powers,  with  law 
not  Equity, — illustrated  in  the  case  of  Doe  v.  Goodwin,  cited 
above.  Second,  But  the  trustees  were  the  proper  parties,  sup- 
posing that  question  to  bo  affected  by  the  power  to  sell. 
because  the  power  to  sell  was  given  to  the  trustees — the  term 
"executors"  used  in  the  codicil  being  used  convertably  with, 
and  meaning  the  trustees. 

3rd.  The  evidence  is  sufficient  to  shew  a  regular  devolu- 
tion of  the  office  of  trustees  upon  the  plaintiffs,  it  being  for 
the  defendant  to  impeach  by  evidence  the  authority  or  regu- 
larity of  the  pix>ceedings. 

4th.  The  defendant,  by  his  contract  to  purchase,  admitted 
the  title  of  the  testator  and  is  precluded  from  disputing  the 
right  of  any  party  clothed  with  that  title. 

13* 
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5th.  The  qaestion  of  alienage  is  therefore  excluded, 
although  it  had  been  an  available  defence  otherwise,  \irhich, 
however,  I  am  not  prepared  to  admit. 

6th.  I  think  the  question  of  defendant's  possession  should 
have  been  left  to  the  jury,  and,  being  found  not  to  be  adverse, 
as  it  must  have  been  under  the  evidence  of  Gutter^  there 
remained  no  other  question  except  the  regularity  of  the 
appointment  of  the  plaintiffs  as  trustees.  I  think  the  proof 
was  priTna  fade,  abundantly  sufficient ;  but  if  {t  different 
opinion  should  prevail,  the  plaintifis  should  have  an  opportu- 
nity of  proving  the  dect*ee.  &c.,  &c„  especially  as  it  does  not 
appear  that  this  objection  was  taken  at  the  trial. 

Lastly.  Did  the  rule  in  this  case  and  the  general  practice 
of  the  Court  warrant  it,  I  think  th<^  plaintiffs  would  be 
entitled  to  have  judgment  absolutely,  according  to  Boc  v» 
Baystrap,  As  it  is,  I  am  very  decidedly  of  opinion  that  the 
rule  for  «*  now  trial  should  be  made  absolute  with  costs. 

Standing,  as  I  do,  alone  in  the  conclusion  at  which  I  have 
arrived,  and  in  most  of  the  propositions  I  have  announced  it 
was  proper  that  I  should  state  the  grounds  on  which  my 
opinioiis  rested,  and  I  ought  to  doubt  the  coiTcctness  of  my 
views,  but  the  human  mind  is  not  a  machine,  and  we  cannot 
control  the  results  to  which  our  own  reason  when  fairly  and 
fully  exercised  may  lead  us.  It  would,  however,  afford  me 
pleasure  to  know  that  1  have  been  wrong  in  the  judgment  I 
have  foi*med  in  this  case,  because  it  would  relieve  me  of  the 
pain  of  believing  that  an  honest  claim  made  by  foi-eigncrs  has 
been  dismissed  on  technical  objectiona  which,  I  cannot  satisfy 
myself,  have  in  them  the  weight  that  has  been  attached  to 
them. 
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DvamAST,  a  PiMifc  Mbftcft  fiwiit  ta  Arb  FravlBeeb  iniarad  hto  brigMittM  m  a 
yoBfl^  villi  Iha  pblatUh.  Tht  fintl,  «UI«  m  %  vograffi  from  Lhrtrpool  Q.  B.  to  N«v  Toriu 
wtilm<  dMUf«i  whMi  WM  tlM  MkjMl  of  ffnani  aTtnoa.  Hm  avariga  was  MJmtad  al  tta 
poet  of  ilMHnaUmi,  and  «m  plwiiiitl  hf  dilMidaat  as  a  Ml  off  to  aa  action  oo  Iha  umiiliiiH 
aoto^  H  appoaiad  thu  Ifca  avaw^g%  ai  a^JagteJ  a>  Wtv  Yotk,  amoualoA  to  a  laifor  ■urn  Ihaa 
tt  a4J«lad  la  Hota  SooUa. 

HM,  thai  Iha  aBdarvrllor  bi  hoani  to  nlmhiim  all  ooeh  fooafal  aToraga  ehaifH  aa  hata 
haaa  ummmA  on  Iha  laaorad  by  a  toiaisa  aCJoolaMnl^  If  oanaellj  miiod  aoooidlB;  to  Iha  law 
oC  tiMporlof  adlaitaiMt  AImh  Ihat  a  lima  polky,  aalon  thara  ha  ipaolal  rtolriatioiii,  oob* 
ttn  Iha  power  of  nlllaf  ftam  aaj  port  domoilie  or  focalfp^  and,  la  Ihli  Provlaaa,  taolna 
ampteyoMBlmiMlhattadMsloodtobaaimaehinthaeoDtomplalloaof  Iho  owaar  aod  lamrar 


iSEmNii  Ihallha  fonlga  ailmtaMat  to  ha  hiadliif  mot  ba  oteirly  profid  to  hava  bata 
to  la  itricl  oonfacmllj  wllh  Iha  lawa  aad  nmgat  of  Ihaioadgn  port,  and  woald,  donhlkm^ 
ho  MiMida,or  oortoolod  for  trud  or  groH  onar. 

Sib  William  Touno,  C.  J.,  now,  (January  7th,  1871,) 
delivered  the  judgment  of  the  Court : — 

This  was  a  special  ease,  stated  for  the  opinion  of  the  Courts 
involving  questions  of  general  and  particular  average.  The 
latter  was  withdrawn  in  the  course  of  the  argument,  and 
the  former  turned  on  the  obligation  of  the  underwriters  to  pay 
the  general  average  upon  a  foreign  adjustment  The  defend- 
ant pleaded  such  an  average,  by  way  of  set  off,  to  an  action 
on  the  premium  note,  and  the  admitted  facts  are  that  the 
defendant,  being  a  British  subject  resident  in  this  Province, 
and  having  insured  his  brigantine,  the  Fayle,  on  a  time  policy 
with  the  plainti£b ;  the  vessel,  on  a  voyage  from  Liverpool  to 
Jfew  York,  sustained  damage,  which  was  the  subject  of  general 
average,  and,  if  adjusted  at  New  York  would  amount  to  *a 
larger  sum  than  if  adjusted  in  Nova  Seoiid.  The  single  point, 
therefore^  for  our  determination  is,  by  wha  t  law  ought  the 
general  average  to  be  ascertained ;  by  the  usage  as  it  prevails 
in  New  Tork^  or  by  the  usage  of  our  Province,  where  the 
policy  was  made. 

Although  the  weight  of  authority  is  in  favor  of  the  foreign 

adjustment,  this  must  still  be  considered  one  of  the  vexaice 

^lUonee  in  mercantile  law.    In  P(M^on$  on  JfereavtUe  Law, 

1,  p.  33i,  ed.  of  18S9,  he  cites,  in  note  4,  a  number  both  of 

Ueh  and  Ameri<^n  cases  where  the  adjustment  made  at  a 

igatport  was  held  not  to  be  binding  on  an  insurer,  and  where 

M  held  that  it  was  so  binding ;  the  latter  ^ases,  however, 

Jig  tiie  later  in  point  of  time«  and  of  the  higher  authority. 
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The  leading  ETiglish  case,  which  figured  eo  largely  afc  the 
argument,  is  that  of  Simonds  v.  WkUe,  2  B.  Js  C,  805,  decided 
so  far  back  as  1824.  Lord  Tenterden  there  puts  it  on  the  f ooting^ 
of  a  known  maritime  usage,  which  the  shipper  of  goods  must 
be  taken  to  have  tacitly,  if  not  expressly,  assented  ta  And  by 
assenting  to  general  average,  he  must  be  understood  to  assent 
also  to  its  adjustment  at  the  usual  and  proper  place,  that 
is,  at  the  home  port,  or  at  the  port  of  destination  and 
disclutrge.  If  the  shipper  is  so  bound,  it  is  plain  that  he  will 
not  be  indemnified  under  his  policy  if  the  underwriter  be  not 
equally  bou^d.  In  Strong^  v.  N.  Y.  Firemen  Insi  Co.,  11  John's, 
323,  Van  Ness,  J.,  in  giving  the  opinion  of  the  Court  said ; 
"  There  is  no  principle  more  firmly  established  than  that  the 
insurers  are  bound  to  return  the  money  which  the  insured  has 
been  obliged  to  advance  in  consequence  of  any  peril  within 
the  policy,  provided  it  be  fairly  paid  and  does-  not  exceed  the 
amount  of  the  subscription."  AmouUit  in  his  treatise  on 
iasurance,  vol.  2,  p.  812,  813,  argues  with  irresistible  force,  that 
it  seems  impossible,  on  general  principles,  to  arrive  at  any  other 
conclusion.  The  law  of  England  compels  the  owners  of  the 
several  interests,  (that  is,  the  ship,  cargo,  &c,)  to  pay  all 
general  average  charges  assessed  on  then  by  foreign  adjust- 
ment, if  settled  according  to  the  law  of  the  port  where  it  is 
made,  whether  such  charges  would  be^  allowed  in  England  or 
not.  Now  it  seems  certain  that  the  Engliah  underwriter  must 
bd  bound  Ky  the  very  terms  of  his  contract,  to-  reimburse  ta 
the  assured  their  proportion  of  all  such  general  average 
charges  as  they,  the  assured,  have  been  ccrnipelled  to  pay  by 
the  law  of  Eiigland.  If  this  be  so,  and  it  seems  quite  incon- 
trovertible, then  it  follows,  by  necessary  inference,  that  tha 
underwriter  is  bound  to  reimburse  all  such  general  average 
charges  as  have  been  assessed  on  the  insured  by  a  foreign 
adjastment,  if  correctly  settled,  according  to  the  law  of  the 
port  of  adjustment.  Several  of  the  cases  cited  at  the  ai^* 
ment  rest  upon  distinctions  which  have  no  application  here^ 
A  foreign  adjustment,  to  be  binding,  must  be  dearly  proved  ta 
have  been  made  in  strict  conformity  with  the  laws  and  usages- 
of  the  foreign  port,  and  it  would,  doubtless,  be  set  aside,  or 
corrected,  for  fraud  or  gross  error.  The  case  in  hand  is 
relieved  of  all  such  enquiries,  as  we  have  merely  to  aetUe  tb» 
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prindples  on  which  the  adjustment  ib  to  be  made.  It  was 
ingeniously  argued  by  Mr,  McDonald^  for  the  insurers,  that 
supposing  the  rule  to  be  established,  on  a  voyage  defined  in 
the  policy,  and  extending  to  foreign  ports,  where  the  eperaUcn 
of  the  rule  might  be  fairly  contemplated,  it  would  not  apply 
to  a  time  policy  as  in  this  case.  But  a  time  policy,  unless 
there  be  special  restrictions,  confers  the  power  of  sailing  from 
Any  port,  domestic  or  foreign,  and  in  our  own  Province,  whose 
ships  are  to  be  found  in  every  sea,  and  where  the  ship,  once 
launched,  often  instantly  embarks  in  foreign  commercei  and 
never  returns,  perhaps,  to  her  home  port,  foreign  employment 
must  be  understood  to  be  as  much  in  the  contemplation  of  the 
ahip  owner  and  insurer  as  domestic  use.  No  authority, 
besides,  was  cited  for  this  distinction.  The  only  English  case 
that  seems  to  have  touched  this  question  since  1860,  is  that  of 
FleUher  v.  Alexander,  L.  R.,  3  C.  P.,  375,  384,  decided  in  1868. 
There  BamU,  C.  J.,  observed  that  "  different  countries  have 
adopted  different  rules  with  regard  to  almost  every  point 
connected  with  the  statement  of  averages.  Upon  the  general 
principle  all  are  agreed,  but^  with  those  differences  in  the  laws 
of  different  countries,  it  became  necessary  to  ascertain  and 
determine  what  law  was  to  prevail  when  a  vessel  started  from 
a  port  in  one  country  and  its.  destination  was  a  port  in 
another;  or  where  the  adventure  came  to  an  end  in  some 
intermediate  port  And  it  has  now  become  the  adopted  and 
aettled  law  of  this  country,  and,  I  believe,  most  other  countries, 
that  the  adjustment  must  take  place  according  to  the  law  of 
the  place  where  the  adjustmeiit  is  to  be  settled.**  In  Parsona 
4m  Insurance,  voL  2,  pp.  360,  370,  all  tiie  cases,  except  the 
last  are  reviewed,  and  many  subUeties  are  suggested  which 
will,  doubtless,  be  resolved  as  new  cases  arise.  He  assigns  the 
principal  reasons  why  a  foreign  adjustment  should  bind 
^wijers  and  shippers,  and  concludes  that  the  rule,  like  some 
others  of  the  law  merchant,  is  founded  on  the  average  of  ail 
the  cases,  and,  on  the  whole,  does  justice.  If  this  be  aUowed 
it  is  as  much  perhaps  as  can  be  obtained.  Average  justice  is 
a  significant  expression  which  I  do  not  remember  to  have 
found  in  any  of  the  cases.  It  is  hero  in  a  text  book  of 
authority,  and  I  m^t  with  it^  recently,  in  a  production  of 
another  stamp,  from  which  it  may  not  be  amiss  to  extract  one 


198      AVON  MARINE  INS.  00..  «&  BARTEAUX. 

or  two  pArajpraphs.  I  refer  to  a  thoughtfal  and  brilliant 
lecture  delivered  4m  tbe  let  November^  last,  by  the  Lord 
Justice  Clarl^  of  Scotknd,  to  tbe  Edinburgh  Judicial  Society^ 
wbcre  be  vindicates  tbe  law  and  its  professors  from  tho 
reproaches  often  ignorantlj  cast  at  them,  and  justly  observes 
that  in  the  systems  of  science  there  is  quite  as  much  uncer* 
tainty  as  in  the  system  of  law,  indeed  a  great  deal  more. 
**  Lawyers,"  he  says,  "  are  not  only  -much  more  harmonious 
among  themselves  than  are  members  of  some  other  prof es.*<ions» 
but  the  system  and  science  of  law  is  more  consonant  with 
itself,  ^nd  there  are  fewer  real  disputes  up<m  fundamental 
matters  than  in  almost  any  other  branch  of  human  knowledge^. 
It  is  only  this  that  the  differences  of  opinion  between  lawyers,, 
that  18,  between  courts  adit  inistering  the  law,  come  so  close 
home  to  all  our  social  relations,  and  tell  so  greatly  upon 
domestic  comfort  and  personal  rights,  (as  for  instance  in  the 
varying  law  upon  the  question  of  marriage,)  that  such  differ- 
ences of  opinion  assume  much  larger  proportions  in  conse- 
quence of  their  practical  application,  than  if  they  were 
occurring  in  a  more  scientific  and  theoretical  dispute.  But 
then  we  are  met  on  tbe  tbrcHbold  with  tbe  old  and  vulgar 
notion  that  the  part  of  a  lawyer  is  after  all  an  unworthy  one, 
and  that  truth  and  falsehood  find  no  place  in  his  vocabulary, 
and  in  his  science.  In  one  sense  that  is  perfectly  true,  because 
law  is  not  conversant  with  truth  or  falsehood  in  that  sense* 
Law  aims  at  nothing  mors,  and  can  attain  nothing  more  than 
average  justice.  It  is  the  general  rule  made  beforehand  to 
embrace  a  given  category  of  circumstances,  and  in  its  applica- 
tion, individual  wrong  is  often  unavoidable.  The  facts  being 
accurately  ascertained  tbe  general  principle  is  then  to  be 
applied.  The  worse  cannot  appear  the  better  treason,  because 
that  must  be  taken  to  be  the  better  reason  which  the  court, 
after  argument,  approves,  and  that  is  the  worst  reason  which 
it  disapproves,  and  that  in  the  end  of  it" 

Applying  this  philosophical  principle  to  the  case  in  hand, 
and,  looking  to  the  average  justice  which  the  cases  recognise, 
we  are  of  opinion,  in  answer  to  the  third  question  submitted 
to  us,  that  the  insurers  are  bound  to  pay  tbe  general  average 
on  an  adjustment  to  be  made  at  New  York  in  conformity  with 
tbe  laws  and  usages  of  the  United  States. 
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DwiUDAST  WM  pronwtci  WHtor  dupCor  10,  iUoUed  SUU^et,  (Sitl  SariciX  for  & 
knach  oC  Um  bw  rebUiir  to  tlM  mJo  of  Intoxloatliiir  llqaon.  TlMre  wm  do  actual  Mrvioa 
«pon  him  of  tht  writ  of  ■ammont,  and  tbo  aSdavIt  of  tho  oonatablo  vnVfing  tlio  return  %ru 
Inforual  ia  being  ontitM  with  the  ramaiiMt  only  of  plaintiff  and  dofondant.  Defendant 
havlinr  been  eonrleled  In  hie  abeenoe,  appealed,  and  filed  the  neceeeary  bond  under  the  etutute. 

UM,  thai  when  an  appeal  ia  taken  and  perfected  from  a  decision  iif  Jwtlcee  of  the  Ptice 
In  a  aamaMiy  eanae,  the  Judgme  nt  below  Ik  thereby  ipm  faeto  vacated  and  the  case  etinda  for 
a  new  trial.  Alao,  that  defendant  haTlag  appealed,  and  thus  virtually  appeared,  and  having 
aivolded  the  Jadgment  below  by  having  taken  an  bnpoctaatstep  In  the  eaoae.  It  was  not  com- 
petent to  him  to  repudiate  the  Jurisdiction  of  the  Coutt  below  on  the  i^round  of  want  of 
peraonal  eervlce.  flad  he  wished  to  avail  himaelf  of  sueh  an  objectiun  be  should  not  have 
appealed  bnl  stMuld  have  sued  out  a  writ  of  certAorork 

On  a  second  trial  no  amendment  adding  or  substituting  a  new  cauae  of  action  or  ground  of 
4efence  win  be  allowed. 

Per  WiLtuu,  J.,  disemf isats.— A  judgment  given  as  the  judgment  In  this  case  was  forra^ 
ao  exception  to  tlM  prlvlle4e  el  appealing  conferred  by  the  statute,  and  to  iasne  a  ttrtiurari 
would  have  been  nnneoeesary.  Jodement  by  defiuilt  having  been  given,  defendtint,  not 
having  been  duly  summoned  to  appear,  la  entitled  to  an  appeul.  The  Wint  of  service 
of  the  summons  alone  Is  ground  for  reversing  the  judgment  bplow.  A  duRntlKAed  party 
appealing  fnaa  a  jodxmeat  eo  entered  cannot  be  held  to  waive  htk  right  to  contest  the  validity 
of  tbe  judgment,  not  having  had  an  oppmtunity  of  opposing  the  cUim  which  the  judgment 


McCuLLY,  J.,  now,  (January  7th,  1871,)  delivereJ  the 
judgment  of  the  Court : — 

This  case  came  before  Hia  Lonlship  Mr.  Justice  Wilkiiu, 
on  circuit  in  Kin(fs  County,  in  the  term  of  October,  1867,  by 
appeal,  and  was  sent  by  him  on  a  point  reserved  to  the  full 
Court  Defendant  had  been  projiecuted  by  plaintiff  under 
chapter  19,  Rsvised  Staiu,tes,  (Srd  Scries,)  for  a  breach  of  the 
law  relating  to  the  sale  of  intoxicating  liquors  without  license. 
There  was  no  actual  service  of  the  writ  of  summons  which,  it 
appears,  was  ksued  on  the  9th  day  of  November,  1866.  But 
one  Charles  Johneton,  a  constable,  having  made  a  return 
endorsed  thereon  that  he  had  "  left  the  within  at  the  defend- 
ant's reiiidence  on  the  15th  day  of  Noveml}et\  1866,"  and 
having  made  an  affidavit  informal  in  being  entitled  with  the 
surnames  only  of  plaintiff  and  defendant,and  dated  the  24th  day 
of  Noveral>er,  being  the  return  day  thereof,  the  Justices, ./.  /?. 
He^a  and  Simon  Fitch,  in  the  absence  of  defendant,  convicted 
him  in  the  sum  of  S .  From  this  conviction  the  defend- 
ant appealed,  and  filed  the  necessary  bond  under  the  statute, 
dated  the  4th  DecenHKV,  18GC.  By  section  23  of  cliapter  19. 
"appeals  from  the  decision  of  the  justices  for  any  puiialty  or 
forfeiture  incurred  under  said  chapter  shall  be  granted  in  the 
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same  manner  &s  in  the  case  of  sammary  trials,**  &c.  "  And  in 
case  of  certiorari  instead  of  bail  required  in  such  cases,  (see 
chapter  148,)  the  same  bond  shall  be  given  as  in  ordinaiy 
appeals.  And  in  case  of  granting  a  new  trial  the  Court  may 
impose  such  terms  on  cither  party  as  may  best  promote  the 
ends  of  justice."  By  section  252,  chapter  134,  "It  shall  be 
the  duty  of  an  appellant  in  all  cases,  whether  plaintiff  or 
defendant,  to  enter  the  cause  for  trial  or  argument  and  give 
notice  of  trial."  And  by  section  257,  '^  In  appeal  causes  the 
appellant  shall  cause  his  appeal  to  be  entered  on  the  docket 
of  Summary  Causes,  and  in  case  he  shall  neglect  to  enter  the 
same,  the  original  judgment  shall  be  affirmed  at  the  instance 
of  the  opposite  party  with  costs."  By  section  258,  *'  In  all 
causes  brought  up  by  appeal  and  contested  the  Court  shall  try 
the  same  anew."  The  condition  of  the  appeal  bond  is  as  fol- 
lows : — "  If  the  appellant  at  the  next  sitting  or  tenn  of  tht; 
Supreme  Court  for  the  County  shall  duly  enter  and  prosecute 
his  appeal,  &c.,  or  render  the  body  of  the  appellant  and  pay 
the  costs,  &c,  or  shall,  previous  to  the  first  day  of  the  sitting 
of  such  C6urt,  pay  the  full  amount  of  judgment  and  costs, 
then,"  &C. 

The  first  point  to  be  ascertained  in  this  case  is,  what  was 
the  effect  of  the  appeal  thus  demanded  by  defendant  and 
perfected  ?  By  the  uniform  practice  in  this  Court,  when  an 
appeal  is  taken  from  the  decision  of  Justices  of  the  Peace  in 
cases  of  summary  trials  and  perfected,  the  judgment  below  is 
thereby,  ipso  facto,  vacated,  and  the  case  stands  for  a  new 
trial.  And  by  section  33  of  chapter  1 28,  referred  to  in  section 
23  of  chapter  19,  "  the  Judge  before  whom  the  trial  de  novo 
takes  place  shall  confine  the. parties  to  the  particulars  and  set 
off  filed  before  the  Magistrate,  and  shall  permit  no  amend- 
ment thereof."  In  other  words,  there  shall  be  no  new  cause 
of  action  or  defence  allowed  on  a  second  trial.  The  effect  of 
the  appeal  perfected,  being  to  vacate  tlie,  jadgmeni  belotv,  is  in 
entire  harmony  with  the  decisions  of  the  American  Courts 
on  this  point.  "  A  valid  appeal  entirely  vacates  the  judgment 
or  decree  appealed  from,  and  if  not  entered  in  the  Court 
above,  or  in  case  of  a  nonsuit,  the  Court  above  must  make  a 
new  judgment  or  decree."  Minofa  Dig.  title  *'  Appeal,"  and 
cases  there  cited.    See  also  17  Pick.,  142 ;  20  Pick.,  510 ; 
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5  Mom,  376  ;  13  Mass.,  265  and  236.  "  The  appellate  Court 
will  try  the  case  precisely  aa  if  it  were  originally  brought 
before  thoui  and  no  trial  or  decision  had  been  made."  See  10 
PicK  374;  8  Mass.,  132,  and  18  Pick,,  1-4. 

Such  being  the  effect  of  an  appeal,  was  it  competent  on 
the  part  of  the  appellant,  who  had  virtually  appeared,  and 
had  thus  avoided  the  jud^i^ent  below,  by  having  himself 
taken  an  important  step  in  the  cause,  to  repudidate  the  juris- 
diction of  the  Court  below,  on  the  ground,  as  he  alleged,  of  want 
of  personal  service  of  the  writ  ?  I  think  not.  If  ho  wished  to 
avail  himself  of  such  an  objection  as  that,  he  should  not  have 
appealed.  He  should  have  sued  out  the  writ  of  ceiiiorari 
contemplated  by  the  latter  part  of  section  23,  chapter  10,  and 
brought  up  the  record  below,  and  moved  to  quash  the  entire 
proceedings.  But,  at  this  moment,  there  is  no  judgment  or 
conviction  existing  below.  The  effect  of  defendant's  appeal 
being  as  remarked,  to  vacate  that  judgment.  The  defendant, 
by  his  appeal,  having  taken  a  step  in  the  cause.— one  that*ha8 
vacated  plaintiff's  judgment, — seeks  to  go  still  further  back, 
and  oust  the  Court  below  of  its  jurisdiction,  on  the  ground  of 
want  of  personal  service  of  the  summons.  When  he  (defend- 
ant) appealed,  he  took  a  step  that,  in  my  view  of  the  case, 
waived  any  supposed  irregularity  in  the  service  of  the  sum- 
mons, and  he  could  not  afterwards  object  that  he  had  not 
been  summoned.     Ch.  Arch.,  1473,  and  cases  there  cited. 

There  is  no  written  appearance  in  the  Court  below,  but  to 
appeal  is  equivalent  to  it  Preparatory  to  its  being  granted, 
defendant  makes  oath  that  he  ib  "  really  dissatisfied  with  and 
feels  aggrieved  by  the  judgment  given  in  the  cause,  and  that 
he  does  not  appeal  therefrom  for  the  purpose  of  dela}*^,  but 
that  justice  may  be  done  therein."  This  affidavit  requires  to 
be  headed  in  the  cause.  Here,  it  is  of  the  judgment  he  com- 
plains. If  it  be  said  that  the  judgment  was  founded  on  pro- 
ceedings that  were  a  nullity,  for  want  of  service  of  the  writ, 
then  the  judgment  itself  was  a  nullity,  and  any  execution  to 
be  issued  would  he  a  nullity.  How  could  a  party  be  aggrieved 
by  a  judgment  taken  against  him  which  was  in  itself  a  nullity 
and  void  ?  Assuming  that  the  act  of  appealing  and  thereby 
vacating  the  judgment  below  is  equivalent  to  an  appearance, 
then  all  irregularity  in  process  is  not  only  waived,  but  even 
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the  total  want  of  it    Ch.  Ardi,.  218,  and  a  narober  of 
cited,  among  others  Smith  v.  Fothea,  10  Exch.,  717. 

This  caase  is  now  before  the  Court  upon  an  appeal  from 
an  order  of  His  Lordship  the  Chief  Justice  at  Chambers,  sent 
there  improvidently,  I  think,  made  nufie  pro  tune,  dated 
31st  December  18G8,  confirming  the  decision  of  the  justices 
below,  with  costs.  But,  if  that  Judgment  is  already  vacated, 
can  such  an  order  be  made  by  a  Judge  at  Chambers,  without 
the  cause  being  first  entered  at  Kivgs,  by  the  appellant,  like 
any  other  appellate  case,  the  plaintiff  having  first  proved  the 
offence  charged,  and  defendant  having  an  opportunity  of  being 
heard.  I  am  of  opinion  that  the  appeal  being  perfected, 
defendant  should  have  entered  it  for  trial  at  the  next  term 
like  any  other  appeal,  when  plaintiff  would  have  been  required 
to  prove  his  case.  Instead  of  which  he  appealed  to  a  Judge 
to  set  aside  the  process,  who,  with  defendant's  consent,  referred 
the  cause,  under  objections  taken  to  the  summons,  to  the  whole 
Cofirt.  What  has  since  occurred  I  pass  over,  because  I  think 
the  cause  is  still  pending,  undetermined,  and  ought  to  be 
remitted  to  Kings  for  a  trial.  Had  plaintiff's  counsel  taken 
prompt  objection  to  the  course  pursued  by  defendant,  I  think 
it  would  have  prevailed,  and  as  both  plaintiff  and  defendant 
seem  to  have  misconceived  their  right  remedies,  I  think  this 
appeal  should  he  dismissed  without  costs,  and  the  cause  sent 
for  trial  to  Kinge,  as  any  other  appeal  case. 

WiLKiNS,  J.,  dieae^itiente. — Judgment  having  been  given 
by  two  Justices  of  the  Peace  against  the  defendant  by 
default  for  want  of  appearance,  he  appealed  to  the  Suprome 
Court  at  KentviUe.  Appeal  in  such  cases  is  rogulated  by 
section  31  of  chapter  128,  Re%*ieed  Statutes,  (3rd  series,) 
which  authorizes  an  appeal  from  any  judgment,  however 
given,  without  any  qualification  or  prescribed  conditions.  I 
think  a  judgment  given  as  this  was  forms  no  exception  to  the 
privilege  of  appealing  conferred  by  the  statute,  and  that  to 
issue  a  certiorari  would  have  been  quite  unnecessary.  It  is 
only  where  there  has  been  a  trial  below  that  the  appellate 
court  is  required  to  try  de  novo  above.  Where  a  judgment  by 
default  has  been  given  below  in  a  case  where  the  defendant 
has  not  been  duly  summoned  to  appear,  the  latter  has  a  right 
to  appeal,  and  the  superior  court,  if  satbfied  that  there  has 
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been  no  service  of  a  summonii,  will  reverse  the  judgment 
below  on  tbat  ground  alone.  A  dissatisfied  party  by  appealing^ 
fn>ni  soeh  a  judgment  cannot  be  bold  to  waive  bis  rigbt  to 
contest  the  validity  of  the  judgment  on  the  mere  ground  that 
be  had  no  opportunity  of  opposing  tbe  claim  of  bis  advcrsaiy 
which  tbe  judgment  recognizes. 

The  case  brought  up  by  appeal  was  regularly  before  the 
presiding  Judge  at  KentvilU,  and  on  an  affidavit  of  the  appel- 
lant to  the  effect  that,  although  a  constable  had  returned  that 
be  had  left  a  copy  of  tbe  writ  at  the  appellant's  residence,  and 
although  that  return  was  accompanied  by  an  affidavit  of  the 
constable  that  he  believed  defendant  had  endeavoured  to 
avoid  service,  and  that  in  consequence  thereof  he  had  pursued 
tbe  mode  of  service  which  be  bad  adopted,  the  appellant  had 
nevertheless  not  endeavoured  to  avoid  service,  and  had  no 
notice  of  tbe  summons  in  fact  Tbe  Judge  reserved  for  the 
consideration  of  the  full  Court,  not  tbe  whole  matter  of  the 
appeal,  but  the  mere  point  of  the  sufficiency  of  the  service  in 
view  of  the  law,  and  of  the  facts  then  so  before  him.  which 
facts  were  submitted  to  the  Court.  Tbe  Court  by  rule  of 
14tb  January^  1868,  ordered  tbe  case  to  be  argued  before  a 
Judge  at  Chambers,  upon  the  case  stated  by  the  presiding 
Judge  with  the  facts  so  submitted  by  him,  and  al»o  the 
affidavit  of  J6hn9on  made  subsequently  to  tbe  submission  to 
tbe  Court  at  Halifax,  and  directed  affidavits,  if  made  there- 
after, to  be  heard  in  reply.  Affidavits  of  Elizabeth  RtycktvfU 
and  Ann  Conrad  were  accordingly  made  and  beard  before 
the  learned  Chief  Justice  at  Chambers.  He,  on  the  25th 
FAruary,  1868,  ordereil,  (and  this  was  an  inadvertence,)  the 
rule  niai  of  January  14th,  1868,  (as  it  was  calleir^,)  to  be  made 
absolute  with  costs.  From  this  order  the  appellant  appealed 
on  the  13th  March,  1868,  stating  seven  grounds  of  appeal,  and 
among  others  that  the  order  absolute  was  irregular.  On  the 
31st  December,  the  last  mentioned  appeal  was  brought 
before  the  Court,  and  a  rule  was  granted  by  the  CourL 
The  learned  Chief  Justice  sitting  at  Chambers,  by  an 
order  dated  25th  Feh^ary,  1868,  signed  nvvc  pro  tune, 
Slst  December,  1868.  reciting  the  reading  of  the  order  of 
Court  of  Januai^f  14th,  the  case  stated  by  Wiltdna,  J., 
the  affidavit  of   JoJmson,  and    the  affidavits    in    reply   to 
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the  same,  and  on  ailment  withoat  noticing  the  rale  of 
Court  of  December  the  Slst,  oi'dered  the  original  judgment 
herein  for  plaintiff  given  by  the  Justioea  before  whom  the 
cause  was  originally  tried  at  WclfviJUey  to  be  confirmed  with 
with  the  costs  of  trial  and  argument  If  it  was  competent 
for  the  learned  Chief  Justice  to  make  this  last  mentioned 
order  mine  jrro  tunc,  as  I  think  it  was,  I  am  nevertheless  of 
opinion  that  the  order,  so  far  as  it  confirmed  the  original  judg- 
ment, was  vltra  vires,  and  that  judgment  could  only  be  given 
by  a  Judge  presiding  at  Kentville,  The  cause  remains  where 
it  was  when  the  Judge  sitting  at  KentviUe  dii*ected  a  prelimi- 
nary point  connected  with  it,  and  that  only  to  be'  submitted 
to  the  full  Court  That  point  has  not  yet  been  determined  by 
a  Judge  at  Chambers,  pursuant  to  the  rule  ot  Court  referring 
it  for  decision  to  such  Judge.  Either  it  must  be  decided  regu- 
larly at  Chambers,  or,  as  I  incline  to  think  wouM  be  the 
better  course,  the  rule  of  Court  so  referring  it  should  be  res- 
cinded, and  the  question  submitted  by  the  presiding  Judge 
decided  by  the  Court.  It  has  already  been  fully  aigued  before 
the  Court.  When  it  is  decided,  the  appeal  from  the  justices 
could  be  determined  at  KentmlU.  I  think  the  nunc  pro  tu^ne 
order  of  the  learned  Chief  Justice  should  be  rescinded  with- 
out costs. 
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A  tUB-ASBiT  of  » SrB  ImnnuMe  oompMiy  kM  Uk  bnplM  aoiboittji  In  tiM  itwei  of 
votioe  to  tbe  oontmry,  to  raoetr*  rmewml  fmrntvoM,  mmIi  a  poinr  btliif  liiiHiyMMWt  to  Ibt 
mrrying  on  of  the  lunlQMiL 

A  la^agvDt  haTttif  received  a  reueiral  ]imDiiiiD,  and  fivea  a  fMei|it  thereldr,  bot  aed- 
dentally  omitted  to  remit  the  pramlvn  and  aoU^  the  ffmenl  iswV  ""^  ^  fnmkm  havlag 
been  rabeequently  deetrojred  by  fire 

HeU,  that  the  Ineured  vaa  entitled  to  reeorer. 

YouKO,  C.  J.,  now,  (January  23rd,  187 1^)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  on  a*  policy  of  fire  insurance  made  by 
the  defendants  through  their  agent  in  Halifax,  Mr.  ITyMe, 
9th  July,  1865,  and  expiring  2Ut  Jwne,  1866.  On  tbe  26th 
May,  1866,  the  agent  sent  the  usual  printed  notice  to  his  sub- 
agent,  Mr.  Owen,  at  TarnimUh,  addressed  to  the  assured,  who 
paid  Mr.  Owen  the  premium  for  renewal  on  the  2l8t  Jwne^ 
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and  took  his  receipt  with  a  note  of  the  entry  on  the  face  of 
the  notice.  This  payment  wa^i  accidentally  omitted  by  Mr. 
Owen  to  be  notified  or  included  in  his  remittances  to  Mr^ 
Wylde,  and  in  August,  1866,  the  defendants  withdrew  their 
business  in  this  Ptorince.  On  the  4th  June,  1867,  the  house 
and  property  insured  were  destroyed  by  fire,  when  it  first 
became  known  to  Jlfr.  Wylde  and  to  the  Company  that. the 
premium  had  been  paid  to  Mr.  (hoen.  The  defendants  refused 
to  pay  the  loss,  and  a  writ  was  taken  out  29th  Juiy,  1868, 
and  served  on  the  defendants  in  London,  under  our  Practice 
Act,  on  the  28th  August.  The  writ  set  out  the  policy  nearly 
in  the  form  in  BuUen  S  Leake,  101,  averring  a  fuUfilmeiit  of 
all  the  conditions  in  the  policy,  and  rendering  it  necessary,  as 
we  think,  for  the  defendants  under  our  chapter  1S4,  sections 
75,  91  and  92  to  set  put  in  his  pleas  any  of  the  said  condi- 
tions on  which  they  may  rely  and  the  breaches  thereof.  Our 
section  92  having  abolished  the  general  issue,  the  great  variety 
of  defences  which  it  authorizes  in  England  and  the  Courts  of 
the  United  States,  as  set  out  in  Hughes  on  Insurance,  473, 
and  in  Philips  on  Insurance,  sec  2027,  must  be  pleaded  here, 
and  the  tiial  will  be  confined  to  the  issues  so  raised.  In  this 
6ase  the  pleas  filed  5th  LecennheT,  1868,  were :  never  indebted ; 
a  denial  of  the  promise  and  of  the  loss;  a  denial  of  the 
renewal,  with  an  averment  that  the  policy  had  expired,  and 
that  the  defendants  had  not  become  insurers  as  alleged. 

On  the  trial  the  facts  above  stated  and  the  good  faith  of 
all  the  parties  were  clearly  established,  and  the  only  points 
that  arose  upon  the  argument,  as  suggested  by  the  trial,  were 
first,  the  authority  of  Mr.  Owen  to  receive  the  premium,  and 
its ''effect  upon  the  Company  under  their  third  condition, 
declaring  that  '*  no  i^eceipts  are  to  be  taken  for  any  premiums 
of  insforance  but  such  as  are  printed  and  issued  from  the 
ofiice,  and  witnessed  by  one  of  the  clerks  or  agents  of  the 
office  ;*'  and,  secondly,  the  fact  that  the  action  was  brought 
more  than  twelve  months  after  the  loss,  contrary  to  the  16th 
Article. 

Had  the  last  objection  been  pleaded,  it  would  have  been 
difficulty  perhaps  imjKMsible,  for  the  plaintiff  to  have  got  over 
it  He  might  have  replied,  perhaps,  a  waiver,  or  have  raised 
an  aigument  out  of  the  absence  of  the  defendants  and  the 
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difficulty  in  serving  them ;  but  we  need  not  take  into  account 
these  possibilities,  because  it  appears  to  us  that  the  16th  eon* 
dition  abore  all  others,  being  in  the  nature  of  a  defence  under 
the  Statnte  of  Limitations,  should  have  been  put  upon  the 
record  by  plea.  See  2  PkiUipa  on  /n^uraTictf,. 043-052; 
Mason  v.  Harvey,  20  L.  &  K,  541 ;  Cochran's  Reports,  21,  22- 
30 ;  Thomson's  Reports.  177  ;  Ballen  Jb  Leake,  618. 

The  first  objection  is  of  a  far  more  impoitant  kind,  and  if 
upheld  would  affect  the  security  of  parties  insured  through 
their  agencies  in  this  Province  to  an  enormous  amount. 

The  propositions  urged  upon  us  at  the  argument,  that  a 
general  agent  cannot  delegate  his  power  and  extend  the  per* 
sonal  confidence  mposed  in  himself  to  the  persons  he  employs 
throughout  the  Province,  must  be  at  once  conceded.  It  cannot 
be  pretended  that  these  persons,  by  whatever  name  they  may 
be  called  as  sub-agents  or  otherwise,  can  accept  risks  or  settle 
losses.  But  when  a  risk  has  been  taken  and  the  insured  is 
invited  by  the  Company,  as  in  this  case,  to  pay  the  premium 
and  *'  to  bring  the  notice  when  renewing,"  and,  in  compliance 
with  that  notice,  pays  the  premium  in  due  time  to  the  resi- 
dent sub-agent  and  takes  his  receipt,  it  is  a  very  important 
matter  to  determine,  whether  he  is  then  insured, — whether 
the  Company  can  afterwards  refuse  or  neglect  to  hand  him 
the  printed  receipt  in  their  conditions, — or  if  the  recipient  of 
the  pi*emium  accidentally  or  designedly  omit  to  forward  it  to 
the  general  agent,  whether  the  office  can  shake  themselves 
free  of  the. liability.  All  this  is  now  contended  for,  and  if  it 
be  the  law  it  will  strike  a  blow  at  all  fire  insurance  transac- 
tions out  of  Halifax,  and,  when  known,  will  paralyze  the 
business  of  the  numerous  companies  who  are  taking  risks  in 
every  county  of  the  Province.  It  is  obvious,  then,  that  a 
delegation  of  the  powers  of  the  general  agent  to  his  sub* 
agents  for  certain  purposes,  is  indispensable  to  the  carrying 
on  of  the  business,  and  among  these  purposes  must  be  reckoned 
the  receiving  of  renewal  premiums  in  the  absence  of  any 
notice  to  the  contrary,  and  still  more  where  there  is  a  notice 
inviting  the  payment  Other  like  purposes,  which  will  readily 
suggest  themselves  and  are  referred  to  in  the  note  to  1  Parsons 
on  Co7itra>cts,  71,  we  forbear  from  stating.  Story  on  Agency^ 
2nd  edition,  section  14,  says:  "There  are  cases  whore  the 
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authority  of  an  agent  to  delej^ate  hia  authority  may  be  implied 
as  ^where  it  is  indispensable  by  the  laws  to  accomplish  the 
end ;  or  it  is  by  the  ordinary  course  of  trade ;  or  it  is  under- 
stood by  the  parties  to  be  the  ordinary  mode,  in  which  the 
particular  business  would  or  might  be  done.  Thus  an  agent 
to  sell  may  employ  an  auctioneer,  and  a  shipmaster  a  broker." 
And  to  this,  we  think,  may  be  added,  that  for  the  above  pur- 
poses an  insurance  agent  may  employ  sub-agents  in  the  coun- 
try. So  in  section  77 :  "  The  usages  of  a  particular  trade  or 
business  may  be  proved  for  the  purpose  of  interpreting  the 
powers  given  to  an  agent ;  for  the  means  ordinarily  used  to 
execute  the  authority  are  included  in  the  power,  and  may  be 
resorted  to  by  all  accents,  and  especially  commercial  agents." 
And  see  sections  85-97. 

In  the  case  of  a  sub-agent  receiving  a  renewal  premium, 
these  principles  apply  the  more  strongly,  because,  according 
to  2  Kent's  Commentaries,  85G,  note  (9th  edition),  "  It  seems 
that  if  a  sub-agent  be  emploj'ed  by  the  agent  to  receive 
money  for  the  principal,  or  if  such  an  authority  be  fairly 
implied  from  the  circumstances,  the  principal  may  sue  the 
sub-agent  for  the  money,  treating  him  as  his  own  agent." 
1  Petei**8  Rep.,  25. 

The  correspondence  put  in  by  the  defendants  in  this  case 
affords  a  striking  example  of  the  danger  and  the  gross  injus- 
tice of  applying  to  this  branch  of  business  the  unbending  and 
ftrict  maxims  contended  for  at  the  argument.  It  appears  by 
Mr.  Wylde*8  letters  of  22nd  and  25th  June,  18G6  to  Mr.  Owen 
that  he  had  run  out  of  policies  and  he  issued  provisional 
receipts  to  serve  until  policies  came  to  hand.  Now  strictly 
speaking,  the  Company  were  not  bound  under  these  receipts, 
yet,  their  agent  having  received  the  premiums,  if  a  loss  had 
occurred,  what  would  have  been  thought  of  them,  if  they  had 
raised  such  a  defence  and  contested  their  liability  ?  In  point 
of  morality,  and  as  we  think,  of  strict  law  as  well,  the  present 
defence  is  much  of  the  same  character. 

It  happens  that  by  the  last  mail  I  received  the  London 
Law  Times  of  Slst  December,  1870,  containing  an  article  on 
this  very  question  of  the  powers  of  agents  for  fire  insurance 
companies.  It  was  called  forth  by  a  recent  decision  of  the 
Supreme  Court  of  the  State  of  lUinois,  of  which  the  edit(Hr 
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disapproves,  and  this  periodical  is  conducted  with  so  much  of 
legal  abilit}'  and  knowledge  that  its  opinions  are  always  worth 
the  studying.  "  The  law/'  it  says,  *'  as  to  authority  of  general 
agents,  is  the  same  in  America  as  in  England.  Therefore,  all 
that  remains  to  be  inquired  is,  whether  there  is  anything 
peculiar  in  the  position  of  the  agent  of  an  insurance  company. 
It  is  to  he  observed)  that  by  giving  agents  an  authority  to 
receive  proposals  for  insurance  against  fire,  which  are  not 
even  to  have  an  interim  effect,  as  they  have  in  England, 
(observe  as  they  have  in  England^  the  party  insuring 
would  be  prejudiced.  But  this  is  met  to  some  extent  by  the 
American  Coui-ts,  who  say  that  an  insurer  would  contemplatt 
a  delay,  and  that  a  reasonable  time  to  accept  or  reject  the  risk 
should  be  allowed  to  the  Company.  But  it  seems  to  us,  that 
if  an  office  gives  an  agent  power  to  accept  the  premiums,  it 
also  gives  him  power  to  make  representations  as  to  the  period 
when  the  policy  comes  into  force  and  the  protection  he  is  to 
receive.  And  in  the  American  case  it  appeared  to  be  the 
practice  of  the  office  to  issue  policies  taking  effect  from  the 
date  of  the  application  (,just  as  it  was  the  practice  of  these 
defendants).  This  strengthens  the  view  that  in  such  a  case 
agents  hava  implied  authority  to  secure  an  interim  protection. 
And  as  wc  have  said,  the  deposit  acknowledgment  secures  this 
in  England  for  a  definite  period."  How  much  more,  then, 
ought  the  hnaa  fid  p.  payment  of  a  renewal  premium  at  the 
instance  of  the  general  agent  to  give  protection  from  the  time 
of  such  payment. 

It  is  perfectly  obvious,  says  the  Times,  that  if  insurances 
are  to  be  satisfactory  to  the  public,  there  should  be  no  attempts 
to  wriggle  out  of  engagements  by  the  agents  who  obtain 
insurances  and  the  payment  of  premiums  on  the  faith  of  their 
representations. 

The  defendants  have  abandoned  the  insurance  business  in 
this  Province,  and  to  tlxMn  the  results  of  this  suit,  beyond  the 
amount  at  stake,  are  of  no  consequence.  But  we  are  satisfied 
that  we  are  subserving  the  true  interests  of  oj^her  companies 
Still  insuring,  as  well  as  of  the  plaintiff,  in  holding  that  he  is 
entitled  to  recover  under  his  policy  and  the  renewal  receipt 
signed  by  Afr.  Oit^en,  and,  therefore,  we  give  him  judgment 
under  the  rule,  with  his  costs. 
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CX)NLON    ET   Ai.  u  THE   CITY   RAILBOAD    CO. 

Tn  HUlfex  Ctti7  Baitraad  OompMgr  wu  bound  bj  iu  eluurter  to  koep  lU  nlli  on  a  1«vtl 
«fib  tlM>nMlwiy.  The  Tsilt  wtsn  not  to  kepi,  and  damage  havlnf  raaultad  to  plalntUb  ttriag 
tha  ftntli  with  thair  honaa  and  aarriafn, 

BM,  that  plalatilb  had  a  right  uf  aetkm  agmInK  the  Company  wfaldi  waa  nol  Jiiaatad, 
dttbo<«h  the  eoona  adopted  for  avoiding  the  damage  might  not  be  the  beit»  pfovldM  tha 
tiMti  to  mmf  i«Jiu7  were  eameet  and  lincera,  anc  not  gvoeily  inappropiiala.  Alao,  thai 
aalhofltj  gWen  to  the  City  Council  to  ■upenriw  and  direct  the  repairs  of  the  imflroad  wm 
■Mnly  dliaetofy  and  not  of  aueh  a  character  aa  to  afleot  the  right  of  action  of  Indlvldwdi 
Injured  direetly  agaloet  the  Company. 

DoM  and  WiuiirB,  J  J.,  dleeented. 

Johnstone,  E.  J.,  how,  (January  23rd,  1871,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  tried  before  Mr.  Justice  WUHna.  It 
was  brought  up  on  a  rule  nisi  to  set  aside  the  verdict  for 
defendants,  [taken  under  the  statute,]  as  being  against  law 
and  evidence,  and  for  the  improper  admission  and  rejection  of 
evidence,  and  as  being  against  the  weight  of  evidence,  and  for 
misdirection. 

The  action  was  for  damages  sustained  by  the  plaintiiik, 
their  carriages,  horses,  and  servants,  in  consequence  of  obstruc- 
tions placed  by  the  defendant,  and  the  careless  driving  of  their 
cars  in  the  streets  of  Halifax.  I  may  distinguish  the  declara- 
tion as  containing  four  grounds  of  complaint :  1st,  obstructions 
generally ;  2nd,  obstructions  by  rails  laid  above  the  level  of 
the  street  so  as  to  interfere  with  the  passage  of  vehicles ;  3rd, 
for  not  keeping  the  street  in  repair  in  terms  of  the  act  which 
authorized  the  defendants  to  construct  the  road,  and,  4th, 
careless  driving  of  defendants'  cars. 

The  pleas  are :  1st,  denial ;  2nd,  the  Act  of  the  Company's 
Incorporation,  and  that  the  rails  were  laid  and  the  acts  com- 
plained of  were  done  under  its  authority ;  3rd,  that  the 
injuries  arose  from  the  want  of  reasonable  and  ordinary  pre- 
caution and  care  on  the  part  of  the  plain tifl&  and  their  ser- 
vants. There  is  no  replication  as  regards  the  complaints  of 
obstructions  from  iron  rails,  etc.  Generally  the  plea  of  the 
Act  of  Incorporation  is  suflScient  and  conclusive,  the  plaintifls 
not  being  at  liberty  to  depart  from  their  count  by  shewing 
that  although  the  defendants  might  lay  rails  they  had  not 
laid  or  maintained  them  at  a  proper  level.  As  regards  the 
oomplaints  founded  on  the  neglect  of  the  defendants  to  con- 
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form  to  the  restrictions  of  the  act.  the  declaration  is  loosely 
drawn.  The  pleader  has  not  sufficiently  observed  the  princi- 
ple that  in  this  action  the  plaintiffs  have  nothing  to  do  with 
the  neglects  or  omissions  of  the  defendants,  except  as  these 
were  the  cause  of  injury  to  them,  and  that  they  wore  bound 
to  shew  clearly  the  relation  between  the  cause  and  the  effect^ 
and  also  that  the  effect  was  not  occasionetl  by  their  own 
default.  Their  averments  should  at  least  have  negatived  the 
possii}ility  of  the  injuries  having  been  occasioned  b)-  the 
driving  of  the  plaintiffs  or  their  servants  wilfully  or  carelessly 
against  the  obtruding  rails.  The  plea  supplied  this  deficiency 
and  put  that  fact  in  issue.  The  complaint  of  injury  from 
unskilled  driving  of  the  defendants'  cars  rests  on  a  different 
matter  of  evidence. 

On  the  trial  the  tastimony  adduced  by  the  plaintiffs  shewed 
a  great  number  of  injuries  sustained  by  their  carriages,  horses 
and  servants  bv  reason  of  contact  with  rails  of  the  defendants 
obtruding  much  above  the  level  of  ihe  street;  and  in  some  of 
the  instances — perhaps  in  all — there  was,  I  think,  sufficient 
evidence  from  which  it  might  be  inferred  that  the  collision 
was  not  the  effect  of  the  wilfulness  or  carelessness  of  the 
drivers,  but  it  is  stran<vc  that  the  witnesses  generally  were  not 
brought  to  this  point  distinctly  either  on  their  direct  or  cross* 
examination.  In  two  respects  the  plaintiffs'  case,  however, 
was  liable  to  severe  observation.  In  no  instance  was  any 
injury  brought  to  defendants'  notice  antii  long  after  its  occur- 
rence, so  that  they  had  not  the  opportunity  of  ascertaining 
and  proving  the  state  of  the  rails  at  the  particular  time  and 
place;  nor  of  investigating  the  circumstances  under  which 
the  collision  took  place ;  nor  of  ascertaining  the  real  amount 
of  damage.  The  hardship  and  injustice  to  the  defendants 
from  this  cause  are  so  great  that  it  may  be  a  subject  for  just 
regret  that  the  law  does  not  allow  the  want  of  notice  to  be  a 
ground  for  dismissing  the  case. 

Then  the  credibility  of  some  of  the  statements  made  in 
the  plaintiffs'  case  is  weakened  by  their  extravagance.  Car* 
riages  of  various  descriptions,  driven  at  the  slowest  pacOi 
are  represented  as  falling  to  pieces  on  mere  contact  with  the 
raila ; — wheels,  springs,  axles  and  body  involved  in  one  general 
niin. 
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If  the  plain lifTs*  case  met  eve>y  possible  rctjiiirement  for 
givin<;  it  the  fullest  scope,  the  defence  lacked  nothing  that 
could  be  demanded  for  a  full  and  perfect  answer  on  the  facts 
in  every  particular,  although  one  accustomed  to  drive  along 
the  streets  of  the  city  might  perhaps  be  Hurpriijed  to  learn 
from  this  evidence  that  the  rails  had  been  universally  kept,  at 
the  proper  level. 

But  on  the  whole  a  jury  might  well  be  justified,  under 
the  circumstances  I  have  alluded  to,  in  brinj^ing  the  plaintiffs' 
testimony  down  to  its  minimum  and  giving  to  the  defendants' 
a  liberal  construction  if  they  did  not  go  to  its  full  extent  And, 
as  far  as  the  question  before  us  turns  on  the  evidence  in  rela« 
tion  to  the  fact?  connected  with  the  condition  of  the  rails. 
there  is  not,  in  my  opinion,  any  pretence  for  interfering  with 
the  verdict. 

It  was  objected  on  the  part  of  the  defendant  that  the  7th 
section  of  the  act  of  incorporation,  which  requires  the  road- 
way to  be  kept  in  thorough  repair  within  the  track  and  three 
feet  on  each  side,  was  not  so  associated  with  the  previous  sec- 
tion, which  requires  the  rails  on  the  f oi  ination  of  the  road  to 
be  laid  even  with  the  pavement  as  to  make  it  incumbent  to 
keep  the  rails  ever  after  at  that  level.  I  do  not  concur  in  this 
view, — it  is  a  railroad  level  with  the  .street  that  is  to  be  kept 
in  repair, — and  I  think  the  defendants,  when  they  accepted 
their  charter  with  this  requirement,  as  much  bound  themselves 
to  continue  the  rails  ever  after  at  the  level  on  which  they 
engaged  to  lay  them  at  first,  as  if  it  had  been  so  expressed  in 
words.  The  construction  appears  to  me  so  clear  as  not  to 
require  the  aid  of  the  rule  which  construes  a  doubt  in  favor 
of  the  public  right. 

It  was  argued  that  it  was  impossible  to  do  so  without 
paving,  and  paving  would  involve  an  expense  equivalent  to 
the  destruction  of  the  enterprise.  This  may  be  hard ;  but 
the  law  is  too  clear  to  be  doubted  that  an  impmctibility  of 
such  a  character  does  not  release  from  an  obligation  assumed 
or  imposed  by  the  act  of  the  party  himself. 

An  objection  that  goes  to  the  root  of  the  action  was  raised. 
It  was  said  that  recompense  for  an  injury  for  the  default  of 
ihe  railroad  must  be  sought  from  the  city,  and  two  reasons 
were  given ;  one  that  the  act  of  the  Company's  incorporation 
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requires  the  repairs  to  be  made  by  the  Company  under  the 
direction  of  such  competent  authority  as  the  City  Coundl 
may  designate;  the  other  that  the  city  incorporation  act 
imposes  on  the  city  authorities  the  duty  and  gives  them  the 
power  of  keeping  the  street  in  repair  and  removing  obstructions* 
And  in  support  of  this  view  the  case  of  Currver  v.  Inhabitards 
ofLoivell,  16  Pick.,  174,  was  cited.  But  that  was  an  action 
against  the  town  and  not  against  the  railway  company,  and 
seems  to  have  turned  on  a  law  which  made  towns  liable  to 
travellers.  It  is  true  that  the  learned  Judge  said  that  the 
liability  of  the  railroad  corporation  was  immediately  to  the 
selectmen  of  the  town,  and  again,  he  said  the  remedy  for  the 
traveller  was  immediately  against  the  town  upon  which  the 
liability  is  imposed  by  the  statute. 

If  this  judgment  went,  as  it  appears  to  have  done,  on  a 
particular  statute,  it  has  no  application  to  the  present  case ;  but 
independently  of  this,  I  do  not  think  it  follows  that  because 
an  action  lay  against  the  town,  therefore  there  was  no  alter- 
native of  action  against  the  railroad  company,  unless  the  act 
alluded  to  restrained  the  common  law  right 

The  case  of  Evans  v.  City  of  Halifax^  1  Oldright,  111,  shews 
that  the  remedy  against  public  authorities  is  much  more 
restricted  than  against  private  wrong-doers;  therefore,  to 
limit  the  remedy  of  parties  suffering  from  n^Iect  of  the  rail- 
road company  to  action  against  the  city,  would  be,  practically, 
visry  restrictive  of  the  common  law  right  of  the  subject,  for 
which  I  can  imagine  neither  maxim  nor  principle ;  and  such  a 
rule  would  lead  to  circuity  of  action  without  any  necesuty  in 
cases  where  the  city  would  have  a  remedy  against  the  railroad 
company. 

The  authority  given  to  the  City  Council  to  supervise  and 
direct  the  repairs  of  the  horse  railway  is  but  directory  and 
confers  no  power  to  alter  or  modify  the  law.  Its  plain  inten* 
tion  is  but  to  see  that  the  law  is  carried  out,  and  were  the 
City  Council  or  its  officers  to  sanction  a  projection  of  tails 
above  the  level  of  the  street,  the  law  wpuld  be  paramount^ 
and  the  railroad  company  would,  I  think,  find  that  the  act  of 
the  City  Council  afforded  it  no  protection  against  the  daims 
of  those  who  suffered  in  consequence  of  this  deviation  from  the 
obligations  they  assumed  when  they  accepted  their  charter. 
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As  little  can  the  general  aathoritj  of  the  City  Council  over 
the  streets  preclude  the  right  of  action  against  an  indivi- 
dual who  had  incumbered  the  street  to  the  injury  of  another, 
Suppose  such  an  injury  as  was  sustained  by  Mr.  Evans  to 
have  arisen  f ram  the  act  of  a  wrong  doer  against  whom  the 
injured  party  brought  an  action,  and  that  he  was  to  be  told 
that  the  city  had  charge  of  the  street  and  were  alone  answer- 
able for  incumbrances  on  them,  would  euch  a  decision  in  that 
case,  with  the  decision  in  the  case  of  Mr.  Evans  on  the  other 
hand  not  look  like  a  mockery  of  law  and  justice  ? 

I  can  imagine  no  assignable  reason  for  this  inverted  mode 
of  procedure  contended  for  by  the  defendants'  counsel  at  the 
ai^uQient  It  appears  to  me  to  strike  at  fundamental  prin- 
ciple«9,  and  that  it  would  ooly  be  productive  of  inconvenience, 
increased  litigation,  and  defeat  of  justice. 

In  looking  through  the  heads  of  cases  given  in  Ahbotls 
Digest  of  the  Law  of  OarporationSt  1  see  nothing  that  indi- 
cates that  the  Courts  in  America  throw  such  a  protection 
over  tho  wrongful  acts  of  railroad  companies.  They  are  pro- 
tected while  keeping  within  their  legal  restrictions,  but  when 
exceeding  them,  are  answerable  immediately  to  the  parties 
injured.  This  may  be  seen  from  the  notes  of  two  caaes^-eaeh 
against  a  railroad  company.  Abbott  on  Cor.,  p.  650,  par.  438 : 
A  railroad  having  the  right  to  lay  their  track  through  a  public 
street  are  liable  to  persons  injured  by  the  obstruction  of  the 
street  only  for  an  illegal  use  of  the  street  Laddand  v. 
North  Missouri  tL  R.  Co^  31  Mo^  180  ;  and  in  a  note  to  the 
case  it  ia  said,  where  the  ordinance  of  a  municipal  corporation 
provided  for  the  construction  of  a  railroad  through  the  corpo- 
ration limits  on  either  of  two  struts  under  various  restric- 
tions as  to  grade,  etc,  to  be  subsequently  regulated;  held, 
that  the  city  thereby  vested,  so  far  as  it  could,  the  right  in 
the  corporation  to  run  the  road  along  the  street,  but  in  such  a 
manner  as  not  to  obstruct  the  street  for  the  adjoining  pro- 
prietors, and  with  the  condition  that  the  road  should  be 
constructed  on  the  existing  grade  of  the  street  unless  some 
alteration  was  made,  within  the  power  of  the  city  by  muni- 
cipal regulations.  Ind.  Sup.  Court,  1856, — Tate  v.  Ohio  A 
Mississii>pi  R  R  Co.,  Ind.,  747!).    This  last  case  is  very 
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applicable,  and  the  repeate*!  reference  to  the  limited  power  of 
the  municipal  corporation  is  significant. 

Thei'e  are  several  objections  taken  to  the  admi3>4ion  and 
rejection  of  testimony  which  I  shall  not  consider,  because, 
although  some  of  them  might  be  strictly  snstainable,  they 
have  not,  I  think,  the  importance  which  the  pbiintiHB*  counsel 
attached  to*  them,  and  cannot  atrtH!t  the  decision  of  the  queA* 
tion  before  us^ 

I  turn  to  a  part  of  the  learned  Judge's  charge  with  which 
I  have  unf(}rtunar.ely  been  unable  to  concur.  While  admiring 
the  eloquence  and  force  of  the  horned  Judges  charge,  I  can- 
not think  that  he  adequately  appreciated  the  defendants' 
liabilities,  or  that  the  plaintiffs*  testimony  was  presented  to 
the  jury  in  as  free  and  unfettered  a  manner  as  wan  necessary 
for  their  just  consideration  of  it. 

I  have  expressed  my  opinion  respecting  8*)ine  defects,  in 
the  plafntifis'  case  and  as  to  the  view  the  Jury  might  have 
fairly  taken  in  contrasting  the  testimony  on  both  sides  ;  but 
that  must  be  taken  .subject  to  this  condition,  that  the  jury 
had  the  evidence  of  the  plaintiffs  put  to  ^hem  without  undue 
trammels.  Without  this,  the  opinion  of  the  jury  is  of  no 
force,  and  it  is  by  their  opinion  and  not  by  that  of  the  Judge 
on  the  ttial  or  of  the  Court  now  timt  the  facts  are  to  l>e 
decided.  I  think  the  learned  Judge  tied  up  the  jury  too 
strictly  on  the  point  of  the  care  and  skill  necessary  to  be 
proved  to  entitle  the  plaintiffs'  evidence  to  consideration,  and 
this  is  essential  now  because  we  do  not  know  on  what  branch 
of  the  cause  the  verdict  was  given. 

It  is  undisputed  that  a  plaintiff  cannot  recover  damages 
for  self-inflicted  injuries  if  he  wilfully  runs  into  danger 
which  he  might  have  avoided,  or  if  he  does  not  posaeas  the 
knowledge  and  skill  ordinarily  necessary  for  the  management- 
of  a  horse  and  carriage  in  crowded  streets  and  so  gets  into 
danger  which  with  ordinary  skill  might  have  been  avoided. 
Plaintiff  has  no  claim  for  damages  on  this  point,  and  in  rela* 
tipn  to  the  present  case,  I  would  make  a  distinction  between 
oollinion  with  the  rail  cars  and  injuries  from  contact  with  the 
rails.  The  cars  are  running  under  sanction  of  law,  and 
drivers  of  vehicle3  must  keep  off  the  track,  or  if  on  it,  mtist 
be  on  the  watch  to  get  clear  in  good  time;  aUhoagh  this  wilt 
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not  authorize  iho  driver  to  run  them  flown,  if  their  move- 
ments are  obstructed  by  surrounding  vehicles,  or  by  obtruding 
rails.  The  case  of  contact  with  rails  is  different.  They 
obtrude  atrainst  the  law,  not  under  its  sanction.  The  Com- 
pany  are  required  to  have  their  rails  level  with  the  street  or 
pavcm3nt  so  as  not  to  hinder  the  passage  of  vehicles.  Here 
the  obli«;ation  of  care  and  skill  is  not  of  so  strict  a  natui^'e  as 
in  the  former  case.  And,  for  this  reason,  that  in  this  one  case 
the  opposing  force  moves  undor  the  operation  of  the  law,  and 
in  the  other  the  ol>structing  cause  exists  in  violation  of  the 
law.  ^ 

In  two  particulars  I  am  obliged  to  differ  on  this  head 
from  the  learned  Judge.  No  etfect  appears  to  have  been  given 
to  the  fact  that  if  the  rails  projected  they  did  so  contrary  to 
law.  The  jury  were  told  that  the  plaintiffs  must  shew,  even 
if  the  defendants  had  neglected  their  duty  by  allowing  their 
rails  to  project  above  the  surface  of  the  roadway,  that  when 
the  injuries  happened,  they  (the  plaintiffs)  were  exercising 
their  right  of  trafKc  with  their  vehicles  with  care  proportion- 
ally greater  than  that  which  the  law  would  requii-e  of  them 
when  diiving  over  a  street  in  which  no  railway  existed,  inas- 
much as  the  risk  of  injury  is  greater  from  the  nature  of  the 
circumstances  in  the  former  case  than  in  the  latter.  Bearing 
in  mind  always  that  degree  of  inconvenience,  and  that 
wear  and  tear  of  carriages  which  this  legislative  charter  neces- 
sarily supposes  every  subject  must  submit  to,  because  the  law 
has  subjected  him  to  it,  I  think  this  instruction  was  calcu- 
lated to  mislead  the  jur^'  into  supposing  that  the  law  had 
imposed  restrictions  on  the  common  law  nght  of  the  public 
which,  in  my  opinion,  it  had  not  imposed;  the  legislative 
charter  of  the  defendants  contcm]  lated  an  even  surface,  and, 
therefore,  the  law  imposed  on  the  public  no  greater  inconveni- 
ence either  in  relation  to  the  strength  of  carriages  or  the  care 
in  conducting  them,  than  was  incident  to  an  even  surface,  the 
additional  inconvenience  and  risk  resulting  fronj  i^  projecting 
rail  being  not  only  not  contemplate*!  but  prohibited  by  the 
act.  And,  further,  I  am  obliged  to  differ,  because  I  think  that 
indeixtndently  of  the  objection  I  have  just  mentioned,  the 
learned  Judge  required  a  larger  measure  of  care  and  skill  than 
the  law  imposed  on   the  plaintiffs.    The  language  of  the 
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charge  is:  "Surely  it  would  be  revolting  to  that  ocmmon 
sense  view  of  this  case,  which  I  am  persuaded  you,  in  view  of 
the  law,  as  explained  by  me,  and  of  the  evidence  presented  to 
your  own  minds,  will  take  of  it. — to  establish  by  your  verdict 
that,  in  order  to  entitle  these  plaintiffs,  as  against  these 
defendants,  to  compensation  for  these  injuries,  nothing  more 
was  required  of  them  than  to  prove,  as  they  have  proved,  that 
their  carriages,  in  good  repair,  moderately  driven  over  the 
rails  of  the. defendants,  came  into  collision  with  those  rails,  on 
which,  however,  the  defendants  were  safely  driving  their  cars 
daily ,and  over  which  hundreds  of  our  citizens  weredrivingevery 
day  without  injury,  and  that  from  such  collision  the  injuries 
resulted.  That  same  common  sense  view  demands,  as  the  law 
requires,  that  such  an  action  cannot  be  sustained  without  at 
least  proving,  to  the  satisfaction  of  a  jury,  that  not  only  were 
the  plaintiff  exercising  the  required  care,  and  their  vehicles 
strong  enough  to  encounter  necessary  and  inevitable  collision 
with  the  rails,  but  that  in  the  absence  of  all  fault  on  the  part 
of  the  plaintiffs,  the  injuries  resulted  solely  fi*om  the  cause  of 
"  the  pavement  or  otherisurfaces  of  the  roadway,"  at  the  time 
of  the  injuries,  "  not  having  been  kept  in  thorough  repair  by 
the  Company."  And,  here,  appealing  to  your  common  sense, 
I  put  it  to  you,  whether  the  proof  that  the  plaintifb  have 
given,  even  unopposed,  comes  up  to  the  requirement  of  the 
law,  which  I  have  just  indicated.  Does  it  establish  that,  at 
those  times^the  surface  of  the  roadway  was  not  in  a  condi- 
tion to  satisfy  the  7th  section  of  the  statute  ?" 

Now  this  might  be  legitimate  as  to  the  question  of  the 
plaintiffs'  witnesses ;  but  I  cannot  concur  where  it  is  given  as 
a  measure  of  the  nature  and  degree  of  the  required  evidence, 
nor  can  I  concur  in  the  idea  that  collision  with  the  rails  was 
a  necessary  and  inevitable  condition  imposed  on  the  plaintiffs. 
But  it  is  especially  when  the  learned  Judge  intimated  to  the 
jury  that  the  plaintiffs'  evidence,  even  unopposed,  did  not 
come  up  to  the  requirement  of  law,  which  the  learned  Judge 
hail  intimated  to  the  jury  that  it  is  seen  how  greatly  the  view 
taken  by  the  learned  Judge  differs  from  that  which  I  have 
ventured  to  adopt. 

This  will  be  seen  b}'  referring  to  the  minutes.  A  great 
number  of  witnesses  swore  to  the  rails  being  some  inches 
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above  the  level  at  various  times  and  places, — to  the  damage 
having  been  occasioned  in  different  ways  and  under  various 
circumstances,  fully  described,  and  when  the  driving  was 
moderate.  To  extract  their  testimony  would  be  to  transcribe 
pages  of  the  minutes.  One  or  two  references  will  suffice  in 
addition  to  this  formal  observation : 

WiUiam  Cordon  said :  "  Long  pieces  of  iron  on  wood,  half 
an  inch  thick  and  ends  sprung  up.  It  was  on  inside  rail.  My 
wheel  caught  it  and  snapped  springs'  off  arnl  forward  part 
fell  down.  That  bar  was  to  be  seen  every  day,  and  stuck 
up  and  caught  the  wheel."  This  is  one  out  of  many  instances 
of  injury  alleged  by  the  witness  to  have  happened  owinjj  to 
tlie  elevation  of  the  rails,  which  I  have  selected  on  account  of 
the  close  application  to  it  of  an  authority  I  will  presently. 
notice.  This  witness  had  sworn  that  his  habit  of  drving  was 
slow. 

Baker  says  :  "  I  was  going  north,  cars  before  and  behind. 
Wheels  caught  on  rail,  dragged  four  or  five  yards  and  broke 
wheel  to  pieces;  walking,  and  three  ladies  in  cab.  I  had' 
drawn  off  to  let  one  car  behind  pass,  and  then  turning  to 
avoid  the  other  the  result  happened.  I  looked  at  rail.  It  was 
above  the  street  between  three  and  four  inches.  I  could  not 
by  any  care  have  avoided  the  accident" 

The  question  is  not  whether  the  plaintiffs'  evidence  was 
true  or  false  ;  the  question  is  whether,  if  true,  it  was  sufficient. 
The  law  I  alluded  to  is  Abbott's  Digest  of  the  Law  of  Corpora- 
Hons^  p.  651,  sec.  440.  A  person  driving  in  his  carriage  along 
a  city  railroad  ti'ack  and  injured  by  the  projection  of  a  spike 
which  the  the  Company  ought  not  to  have  permitted,  may 
recover  from  the  Company,  although  thei-o  was  room  in  other 
parts  of  the  street  for  him  to  have  passed.  N,  Y,  Com,  PL, 
1861.    Fash  v.  Third  Avemu  R.  R.  Co,,  1  Daly.  148. 

There  is  one  other  piece  of  the  plaintiffs*  testimony  that  I 
refer  to,  Ijecause  it  depends  on  a  <lifforcnt  principle,  and  is 
free  from  some  objections  made  to  other  parts  of  tho  case. 

B proves  a  damage  from  collision  with  a  car.     ffe  says  : 

"  I  was  in  an  express  waggon  of  plaintiffs'  with  a  load  of  hay. 
A  car  of  defendants' came  down  on  me  and  smashed  m*^  all 
to  pieces.  Nobody  was  driving  car.  •  •  ♦  Car  strock 
forward  wheel.     Had  not  time  to  get  out  of  the  way.    I  tried 
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my  utmost.  I  was  stopped  from  turning  by  a  rail  I  conld  not 
get  over.  I  was  thrown  off  road.  If  the  rail  had  been  level 
I  could  have  got  across  it  in  time.  It  was  about  half  way 
up  the  hill — (the  defdt  hill).  I  saw  driver  running  after  the 
car  trying  to  catch  the  horses." 

I  cannot  conceive  that  the  testimony  I  have  quoted,  and 
much  more  on  the  minutes  of  the  same  nature  was  not  amply 
sufficient,  if  unoppose<l,  to  support  the  plaintiffs'  case.  Indeed, 
if  this  evidence  was  not  sufficient,  I  know  not  how  stronger 
could  reasonably  be  expected ;  and  were  this  verdict  to  stand 
with  the  evidence  on  the  one  hand  and  the  charge  of  the 
learned  Judge  on  the  other,  I  cannot  but  think,  and  I  differ 
from  the  learned  Judge  with  the  graatest  deference,  that  a 
principle  would  be  established  which  the  case  does  not  war- 
rant and  which  would  be  most  detrimental  to  the  rights  of  the 
public. 

I  think  the  Company  are  bound  to  keep  their  rails  on  a 
level  with  the  roadway,  and  if  they  are  not  so  kept  and 
damage  results,  the  individual  injured  has  a  right  of  action 
against  them  which  is  not  defeated,  although  the  course 
adopted  for  avoiding  the  damage  might  not  be  the  best,  pro- 
vided only  the  effort  to  escape  ^as  earnest  and  sincere,  and 
not  groasly  inappropriate. 

The  interests  under  review  are  important  The  value  and 
convenience  of  the  horse  cars  to  lar^^e  numbers  of  the  citizens 
are  unqucKtionable ;  the  free  and  secure  passage  of  the  streets 
by  vehicles  of  every  description  is  still  more  so,  affecting 
society  in  more  various  and  numerous  aspects  and  having  in 
law  a  broader  foundation.  There  is  no  necessity  for,  nor 
should  there  be  hostility  or  antagonism.  It  is  the  dut}*  of 
any  citizen,  on  all  occasions  and  so  far  &s  may  be  in  his  power, 
t()  avoid  delaying  or  obstructing  the  cars  and  carriages  of  the 
Company,  and  the  Company  owes  it  to  the  public  and  U»  the 
law  to  maintain  the  roadway  at  the  prescribed  level,  and  when 
that  has  not  been  the  case  and  damage  has  been  the  conse- 
quence, to  render  to  the  individual  injured  a  fair  recompense. 
I  do  not  mean  to  imply  censure  for  resisting  this  action  under 
the  circumstances  I  have  before  alluded  to,  nor,  on  -the  other 
hand,  would  I  venture  to  intimate,  in  (fhe  face  of  the  jiumerous 
witnesses— some  of  them  apparently  wibhmit  interest — who 
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tefttified  in  favor  of  the  claims,  tbafc  the  plaintiffs  have  not 
any  title  to  remuneration.  This,  indeed,  is  not  a  question 
before  ine,  yet  there  is  enough  in  the  case  to  make  me  re<vrei 
the  nece5»ity  of  protracting  this  litigation.  I  may  add  that 
the  laying  down  of  a  double  track  in  streets  too  narrow  for 
that  accommodation  was  greatly  to  be  deprecated  and  has  led 
to  most  of  the  inconveniences  complained  of,  and  no  doul>t 
has  thus  been  the  occasion  of  hostility  against  the  Company  ; 
and  it  is  not  to  bo  denied  that  the  Con^pany  in  accepting  the 
double  track  and  thereby  multiplying  the  occasions  on  which 
it  would  be  necessary  for  vehicles  traversing  those  streets  to 
use  their  roadways,  enhanced  their  obligation,  and  made  the 
necessity  more  stringent  that  the  level  of  the  street  should 
not  be  disturbed.  It  is  not,  however,  against  the  Company 
es[>eciall}  that  the  citizens  have  this  cause  of  complaint,  seeing 
that  the  foi*ethoug)it  and  knowledge  of  the  City  Council,  on 
which  they  had  a  right  to  depend  for  the  protection  of  their 
interest  proved  unequal  to  the  duty  imposed  on  them  when 
they  permitted  three  principle  thoroughfares — Water  street* 
and  Granville  and  Hollis  streets — already  hardly  affording 
more  width  than  was  required  for  the  existing  amount  of 
traiRc  and  passage,  to  be  occupied  by  a  double  track;  although 
it  could  not  fail  to  interfere  to  an  unreasonable  extent  witE 
the  ordinary  uses  of  the  streets,  and  in  some  places  very 
inconveniently  to  abridge  the  space  between  the  rails  and  the 
side-walks. 

I  shall  regret  if  the  decision  ainrived  at  by  a  majority  of 
the  Court  shall  lead  to  increased  litigation  affecting  interests 
80  important  and  which  demand  for  the  common  benefit  a 
large  measure  of  mutual  forbearance  and  consideration*  But 
I  think  a  just  protection  of  the  public  rights  imperatively 
requires  that  the  rule  for  a  new  trial  sliould  be  made  abso- 
lute, and  there  does  not  exist  any  reason  why  the  ordinary 
practice  as  to  costs  should  be  departed  from. 

Young,  C.  J.— Although  the  subject  matters  of  this  action 
have  been  amply  discussed  by  the  learned  Eq\iity  Judge  in 
the  opinion  he  baa  just  delivered,  I  think  it  necessary,  in  a 
few  sentences,  to  state  the  results  to  which  my  own  mind  has 
come,  where  the  conclusions  are  so  impoctant  to  the  com- 
munity, and  80  largely  affect  its  interesta  and  ita  safety. 
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The  main  question  is  the  trae  eonstrnction  of  the  Act  of 
Incorporation,  26  Vic,  chap.  83,  sees.  6,  6  and  7.  In  what 
epirit  we  are  to  deal  with  it  may  he  learned  from  the  case  of 
Parker  v.  Great  Western  Railroad  Company,  7  li.  &  Q.,  253. 
^  It  is  to  be  observed/'  nays  Chief  Justice  Tindal,  "  that  the 
language  of  these  Acts  of  Parliament  for  the  incorporation  of 
railways  is  to  be  treated  as  the  language  of  the  promoters  of 
them.  They  ask  the  Legislature  to  confer  great  privileges 
upon  them,  and  profess  to  give  certain  advantages  in  return. 
Acts  passed  under  such  circumstances  should  be  construed 
strictly  against  the  parties  obtaining  them,  but  libemlly  in 
favor  of  the  public."  We  were  told  by  the  defendants'  counsel 
that  foreign  capitalists  were  invited  by  the  Government  or 
the  Legislature  to  come  into  the  Province  and  construct  this 
work,  and  were  reminded  of  the  blessings  it  had  confcri*ed  on 
the  community.  Now  I  am  by  no  means  disposed  to  under- 
value these.  The  railroad  has  been  and  is  an  immense  con- 
venience to  the  general  public,  comprehending  all  classes,  and 
its  failure  or  withdrawal  would  be  justly  regarded  as  a 
calamity.  Still,  I  cannot  help  thinking  that  had  its  practical 
working  been  as  well  understood  as  we  have  learned  from 
experience,  it  would  never  have  existed  on  our  principal 
streets  with  a  double  track  as  it  now  is.  It  has  'conferred 
large  benefits  on  certain  classes,  to  the  signal  inconvenience 
and  loss  of  other  classes  equally  entitled  to  the  protection  and 
care  of  the  Legislature.  We  must  look  upon  the  Act,  there- 
fore, as  a  contract, — binding  the  public,  whether  it  will  or  no, 
upon  the  one  hand  ;  binding  the  corporation,  whether  it  will 
or  no,  upon  the  other.  I  must  confess  I  read  the  evidence  for 
the  defence,  as  well  as  much  of  that  of  the  plaintiffs,  with 
astonishment.  It  would  seem  from  some  of  the  principal 
witnesses  and  employees  of  the  Company,  that  on  the  part  of 
the  public  there  is  not,  and  never  has  been,  a  grievance.  The 
rails,  according  to  them,  have  always  been  level  with  the 
surface.  There  have  been  no  obtruding  point«,  twisting  the 
wheels  or  dislocating  the  axles, — the  conditions  of  the  charter 
have  been  always  amply  obeyed.  There  was  a  lat^  mass  of 
evidence,  to  be  sure,  on  the  other  side,  which  does  not  appear 
to  have  been  much  thought  of,  and  I  must  add  that  on  this 
Bench  there  is  a  clear  remembrance  of  many  serious  accidents 
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which  are  not  at  all  reconcilable  with  a  sttiooih  and  unbroken 
nurface.    The  theory  of  a  trial  uddd  to  be,  that  a  Judge  was  to 
know  nothing  that  was  not  in  proof  before  him,  and  was  to 
ignore  the  things  most  familiar  to  his  thought,  unless  they 
were  in  his  note-book.     I  have  never  accepted  this  theory 
myself,  and  was  happy  to  find  an  authority  the  other  day, 
which  justifies  me  in  qualifying  if  not  rejecting  it.    "  Judges," 
says  Coleridge,  J.,  a  man  of  acknowledged  talent  and  of  libeittl 
thought,  "are  not  necessarily  to  be  ignorant  in  Court  of 
what  every  one  else,  and  they  themselves  out  of  Court,  are 
familiar  with;  nor  was  that  unreal  ignorance  considered  to 
be  an  attribute  of  the  Bench  in  early  times/'    Now  to  deliver 
a  judgment  in  this  case  upon  the  assumption  that  the  rails, 
although  they  may  have  been  laid,  have  been  always  kept 
level  with  the  surface,  would  be  to  affect  the  unreal  ignorance 
of  which  I  am  neither  an  admirer  nor  an  advocate.    The 
point  of  the  case  is,  are  the  defendants  bound  hy  the  terms  of 
their  charter  to  keep  their  rails  at  all  times  level  with  the 
street,  whether  the  City  Council  do  or  do  not  require  them  to 
be  so  kept.    The  words  of  the  seventh  section  are,  that  "  the 
pavement  or  other  surface  of  the  roadway  is  to  be  kept 
always  in  thorough  repair  by  the  Company  within  the  track, 
and  three  feet  on  each  side  thereof."     What  is  the  meaning  of 
thorough  repair^?  ^''  The  defendants'  counsel  sa}"*  it  has  nothing 
to  do  with  the  rails, — that  if  the  track  within  them,  which  the 
hoi-ses  travel,  and  three  feet  on  each  side  of  it,  be  in  perfect 
order,  the  rails  themselves  may  protrude  to  any  extent  with- 
out violating  the  charter.    In  other  words,  they  may  be  in 
such  a  condition  as  to  render  a  passage  across  them  hazardous 
or  impossible,  and  if  a  carriage  attempts  it  and  is  damaged  or 
broken,  there  is  no  liability  on  the  part  of  the  Company,  and 
no  redress  to  the  owner.    Such  a  construction  appears  to  me 
to  involve  a  perfect  absurdity,  and  looking  to  the  objects  and 
scope  of  the  Act,  and  reading  the  three  sections  together,  as 
we  ought  to  read  them,  I  have  not  a  doubt  that  the  Company 
are  bound  to  keep  at  all  times  their  rails,  as  they  were  laid 
down,  level  with  the  surface  of  the  street,  so  that  carriages 
can  safely  and  smoothly  pass  over  them. 

Two  considerations  of  great  moment  here  present  them- 
selves.   It  has  been  truly  said  that  as  the  roadway  was  laid 
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down  and  has  been  kept  in  repair  under  the  eye,  if  not  under 
the  direction  of  the  authorities  designated  by  the  City  Coun- 
cil, it  is  impossible  at  all  times  to  keep  the  rails  so  level.  A 
temperate  and  well  written  letter  was  addressed  to  the  public 
by  the  Mana^jer,  in  Jarmartj,  1869  containing  the  same  argu- 
ments urged  upon  us  by  his  counsel,  which  I  have  attentively 
considered.  It  is  said  that  owing  to  the  great  elevation  of 
the  city  on  the  western  side,  the  water  pours  down  upon  the 
track,  and  with  every  heavy  rain  the  roadway  sinks,  and, 
althouifh  this  is  not  added,  the  rails  of  course  rise  ab^ive  the 
surface.  To  make  the  Company  liable  for  accidents  under 
these  circumstances  seems  a  harsh  and  unjust  thing,  and  when 
they  are  in  proof,  a  Court  and  jury  should  always  give  them 
the  most  liberal  consideration  ;  they  do  not  affect,  as  I  think, 
the  absolute  right  of  a  complainant,  but  they  would  address 
themselves  strongly  to  one's  sense  of  justice,  especially  if 
instant  efforts  were  made,  as  they  ought  to  be,  to  restore  the 
original  level  of  the  roadway. 

But  the  true  remedy  lies  deeper  than  this.  I  am  perfectly 
satisfied  that  the  railway  never  can  be  kept,  as  the  public 
have  a  right  to  expect,  until  it  is  paved.  A  pavement  is  con- 
templated by  the  seventh  section,  but  the  Act  does  not  require 
it.  Here  there  is  a  fair  opening  as  well  as  the  reasonable 
foundation  of  a  compromise.  In  the  letter  I  have  quoted  it  is 
alleged  that  the  Manager  offered  the  City  Committee  to  pay 
all  expenses  of  putting  down  block  paving  in  and  about  all 
the  tracks,  if  the  material  therefor  were  furnished  by  the 
City ;  and  this  offer  was  not  accepted.  It  was  made  a  second 
time  for  all  or  any  portion  the  City  Council  might  select,  and 
ahould  it  be  again  renewed,  I  am  decidedly  of  opinion  that  it 
ought  to  be  accepted,  and  that  the  City  Council  should  apply 
to  the  Legislature  for  the  necessary  powers.  This,  and  this 
alone,  will  put  an  end  to  the  unseemly  strife  we  have  so  often 
witnessed, — to  the  irritation  which  has  led  to  the  exaggerated 
demands  in  this  suit,  and  to  the  annoyances  which  the  owners 
of  carriages  and  other  vehicles  have  undoubtedly  and  fre- 
quently been  subjected  to.  This  city,  so  rapidly  expanding, 
and  attracting  more  and  more  every  year  crowds  of  visitors 
for  purposes  of  business  and  of  pleasure,  can  no  longer  afford 
to  have  the  traffic  reduced  to  its  present  state,  and  every  light 
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and  elegant  vehicle  banished  from  its  finest  streets,  or  tra- 
versing them  Vr*ith  eoiincnt  danger  to  the  carriage  and  its 
inmates. 

Before  I  close  1  mnst  dedicate  a  few  observations  to  the 
case  from  IG  Pick.,  170,  which  was  cited  for  the  defendants, 
and  presents  some  remarkable  features.     No  such  action  could 
be  brought  in  this  Province  against  a  township,  and  on  the 
principles   laid   down   in  the  case  of   Evans  v.  The  (Hty  of 
Halifax,  1  Oldright,  111,  and  in  the  English  cases  on  which 
that  decision  was  based,  it  would  not  lie  against  the  (-iiy. 
The  obligaticms  of  a  town  in  Mcu^axJiKisetts,  under  the  statute 
of  1768,  chapter  81,  which  was  republished  in  the  Digest  of 
1S36,  and  on  which  the  case  in  IG  Pick,  is  founde<l,  are  much 
more  extensive  than  any  that  are  to  be  found  in  our  City 
Charter.     By  the  statute  of  1786  "  all  highways,  townways, 
causeways  and  bridges,  within  the  bounds  of  any  town,  shall 
be  kept  in  repair  at  the  expense  of  such  town,  where  other 
sufficient  provision  is  not  ihade  therefor,  so  that  the  same  way 
be  safe  and  convenient  for  travellers,  with  their  horses,  teams 
and  carriages,  at  all  seasons  of  the  year."     With  such  an  Act 
in  force  in  1834i,  I  am  not  surprised  that  the  Supreme  Court 
of  Maamchuaetts  held   the  liability   to  attach   in   the  first 
instance  to  the  town.     Whether  or  not  the  town  had  any 
remedy  over  against  the  persons  that  were  employed  in  the 
excavation  complained  of  is  a  matter,  they  remark,  with  which 
the  traveller  has  no  concern.     His  remedy,  when   injured  in 
person  or  property,  is  immediately  against  the  town,  upon 
which  the  liability  is  imposed  by  the  statute.     Tn  tracing  the 
legislation  of  Atasaachusetts  upon  this  matter,  as  far  as  the 
statutes  within  ray  reach  would  permit,  I  find  that  the  Acts 
of  1851,  chap.  85,  enable  the  town  against  whom  such  recovery 
shall  be  had,  to  recover  the  damages  and  costs  on  both  sides 
from  the  railroad  corporation,  if  the  corporation  were  liable 
for  such  damages  and  if  reasonable   notice  had  been  given 
them  to  defend  the  original  action,  so  that  the  action  against 
the  town  becomes  in  fact  an  action  against  the  corporation. 
So  far  from  railroad  corporations   being    discharged    from 
liability,  as  we  were  told,  it  is  further  provided  by  the  Acts  of 
1835-6,  sects  78-to  81,  Digest,  347,  containing  directions  for 
the  management  of  railways,  that  a  corporation  unreasonably 
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neglecting  or  refusing  to  comply  with  such  requisitions,  shall 
foifeit  a  ftuni  not  exceeding  SIOOO,  and  shall  also  be  liable  for 
all  damages,  in  an  action  on  the  case,  by  the  party  sustaining 
such  damage.  And  by  the  Act  of  1837,  chap.  226,  sec  7, 
whenever  any  engineer  or  other  agent  of  a  railroad  corpora- 
tion shall  injure  any  person  from  negligence  or  want  .of  care, 
he  may  be  punished  by  imprisonment.  Provided  always,  that 
the  cori>oration  shall  still  bo  liable  in  an  action  of  damages 
therefor.  It  is  apparent,  therefore,  that  the  decision  relied 
on  by  defendants  is  at  variance  with  our  own  decision  in 
I  Oldright,  which  was  also  a  case  of  excavation,  and  was 
founded  on  a  statute,  which,  however  admirable,  we  are  by  no 
means  prepared  for,  and  have  never  attempted  to  introduce 
into  this  country  by  any  Act  of  the  Legislature. 

I  have  forborne  from  saying  a  word  on  the  facts  of  the 
case,  as  they  were  fully  discussed  in  the  judgment  we  have 
heard.  But  as  the  view  I  take  of  the  obligation  of  the  Com- 
pany differs  so  widely  from  that  which  the  presiding  Judge 
delivered  to  the  jury,  it  follows,  of  course,  that  in  my  opinion 
there  ought  to  be  a  new  trial. 

DoDP,  J. — I  regret  that  I  am  obliged  to  differ  from  the  two 
learned  Judges  who  have  preceded  me.  I  quite  concur  with  them 
as  to  the  defendants  being  liable  to  an  action  of  the  kind  brought, 
provided  it  is  sustained  by  the  evidence,  and  I  am  not  prepared 
to  go  as  far  as  the  learned  Judge  who  tried  the  cause,  and 
hold  that  the  action  is  not  sustainable  under  any  circumstances. 
The  principal  objection  of  the  learned  Equity  Judge  is  to  the 
charge.  Now,  the  rule  as  regards  a  Judge's  charge  is,  that  if 
it  has  not  a  tendency  to  mislead  the  jury  on  an  essential 
point,  the  Court  will  not  disturb  the  verdict  Now  the  learned 
Judge  who  tried  the  cause,  observed  that  the  plaintiff  was 
bound  to  exercise  ordinary  care  and  diligence  to  avoid-accident. 
The  jury  found  that  he  did  not  use  such  care  and  dili- 
gence, and  that  he  would  not  be  exercising  ordinary  care  and 
diligence  if  ho  did  not  use  a  different  description  of  carriages 
in  crossing  defendants'  rails  from  those  which  he  had  used 
previously ;  that  ordinary  care  and  diligence  in  traversing  the 
streets  before  the  defendants' railway  was  constructed,  required 
only  the  use  of  ordinary  carriages ;  but  that  when  the  L^^ 
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lature  stepped  in  and  gave  the  defendants  the  right  to  laj 
their  railway  through  certain  streets,  that  ordinary  care  and 
diligence  then  required,  as  already  stated,  the  use  of  a  different 
description  of  carriages  by  the  plaintiffs  in  traversing  such 
streets, 

I  think  that  the  question  was  fully  and  fairly  subnntted 
to  the  jury,  and  that  they  were  right  in  finding  as  they  did. 

On  reference  to  the  testimony  it  will  be  seen  that  the 
plaintiffs  alleged  that,  not  one,  but  several  accidents  occurred 
to  their  vehicles,  and  yet  no  notice  was  given  to  the  Company 
at  the  time  they  are  stated  to  have  occurred.  If  the  plaintiffs 
had  given  notice  to  the  Company  at  the  time,  they  could  have 
ascertained  whether  the  accidents  arose  from  their  negligence, 
in  not  keeping  the  road  in  proper  repair. 

If  I  had  been  on  that  jury,  I  should  have  found  for  the 
defendant  on  that  ground  alone,  because  the  plaintiff  con- 
cealed the  injuries  until  it  was  impossible  for  the  defendants 
to  ascertain  how  they  occurred. 

Under  these  circumstances,  I  think  the  learned  Judge  who 
tried  the  cause  did  right  in  admitting  general  evidence  as  to 
the  condition  of  the  rails,  and  I  am  not  disposed  to  interfere 
with  the  verdict. 

DebBarres,  J. — I  have  given  to  this  case  the  best  con- 
sideration in  my  power,  and  I  concur  in  the  judgment  of  the 
learned  Equity  Judge  and  the  learned  Chief  Justice. 

My  brother  Dodd  states  that  he  does  not  think  that  the 
charge  of  the  Judge  affected  the  minds  of  the  jury.  If  I 
could  satisfy  my  mind  of  that,  I  would,  perhaps,  come  to  the 
same> conclusion  at  which  my  brother  Dodd  has  arrived.  1 
cannot  say  that  I  credit  all  the  statements  made  by  the  wit- 
nesses for  the  plaintiffs.  I  should  say,  indeed,  that  their 
evidence  was  very  jauch  exaggerated,  but  I  am  not  prepared 
to  say  that  there  was  no  truth  at  all  in  their  statements.  It 
has  been  said  that  there  was  neglect  on  the  part  of  the  plain- 
tiffs in  not  giving  notice  to  the  defendants  of  the  injuries 
alleged  at  the  time  they  occurred.  I  do  not  approve  of  their 
conduct  in  that  respect;  but  can  we  arrive  at  the  conclusion 
that  the  railroad  was,  at  the  time  the  accidents  occurred,  in 
the  condition  in  which  under  the  law  it  should  have  been  ? 
16» 
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I  do  not  travel  much  in  carriagtis,  but  in  walking  across  tbe 
streets  travei*sed  by  the  defendants'  railway,  I  have  found 
occasionally  some  little  difficulty  in  preventing  myself  from 
stumbling  over  the  rails.  I  consider  that  my  learned  brother 
who  tried  this  cause  did  put  his  views  in  a  most  eloquent 
manner  to  the  jury,  and  that  he  could  not  have  done  so  with- 
out producing  an  effect  upon  their  minds.  The  few  words 
which  be  used  at  the  close  of  his  charge  to  the  effect  that 
they  should  take  the  case  in  their  own  hands  would,  in  my 
opinion,  have  little  weight  after  his  previous  observations. 

WiLKlKS,  J.,  said,  that  before  reading  his  opinion  he  would 
notice  one  or  two  disrested  abstracts  of  decisions  in  railwav 
cases  which,  while  the  learned  Chief  Justice  was  reading  his 
opinion,  had  attracted  his  eye  in  Ahhoifs  Digest  of  the  Law  of 
Corporations,  lying  before  him  They  did  not  comport  with 
the  views  expressed  by  the  Chief  Justice.  In  York  Jc  N.  M. 
Railroad  Co.  v.  Beg.,  1  El.  &  Bl.,  858,  it  was  decided  that 
railway  charters  are  not  necessarily  to  be  regarded  as  con- 
tracts with  the  public,  but  as  a  gi*ant  of  powers  to  be  exercised 
upon  the  conditions  fixed.  In  Keio  York  Superior  Court, 
1858,  WUbrand  v.  Tlie  Eighth  .  AveniLe  K  R.  Company, 
3  Bosw.,  314,  it  was  decided  that  a  City  Railroad  Company  is 
entitled  to  the  unrestricted  use  of  its  rails  for  the  progress  of 
its  care  within  that  limit  of  speed  which  tbe  law  allows  them, 
and  the  driver  of  any  other  vehicle  who  may  be  on  their 
track  is  bound  to  use  greater  care  than  if  upon  the  common 
pavement  And  if  through  his  negligence  or  wilfulness  in 
this  respect  a  collision  ensues,  he  should  not  have  damages 
against  the  Company,  even  though  the  latter  are  also  in  fault 
His  Lordship  remarked  in  relation  to  this  doctrine  of  a  United 
States  State  Court,  that  he  had  at  the  trial  of  this  cause 
announced  to  the  jury  a  similar  opinion,  although  he  was  not 
then  aware  of  the  decision  to  which  he  had  just  referred. 

The  learned  Judge  then  proceeded  to  read  his  opinion  as 
follows  : — 

Where  a  Judge  has  the  misfortune  to  differ  from  a  majority 
of  his  learned  brothers,  it  is  his  duty  to  consider  carefully 
their  views  and  arguments,  and  to  yield  to  them  if  they  cany 
conviction  to  his  own  mind.    But  if  they  fail  to  do  ao  he  owes 
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it  of  course  to  the  suitoni,  to  the  profession,  and  to  himself 
unreservedly  to  express  his  own  dissenting  opinion.  If  in 
doing  so,  and  supporting  it  may  be  in  an  important  case  a 
ruling  or  a  verdict  which  a  majority  of  the  Court  disapproves, 
he  is  obliged  to  point  out  as  a  necessary  result  of  this  anta- 
gonism of  sentiment  a  state  of  things  which  is  plainly 
repugnant  to  principle,  he  can  only  deprecate  and  regret  that 
consequence.  I  make  these  preparatory  remarks  because  I 
am  obliged  to  demonstrate  that  while  the  judgment  of  the 
Court  in  this  case  is  to  set  aside  a  verdict  for  misdirection, 
that  verdict  has  been  found  upon  an  issue  raised  on  a  plea 
going  to  the  plaintiffs'  whole  right  of  action,  which  is  sus- 
tained to  the  very  letter  by  unexceptionable  and  uncontra- 
dieted  evidence  so  conclusive  to  establish  the  defence,  that 
no  matter  how  erroneous  the  Judges  direction  may  have  been, 
there  was  no  question  of  fact  to  put  to  the  jury,  and  their 
verdict  could  only  be  for  the  defendant  I  say  this,  of  course, 
advisedly,  and  after  the  most  jcaref ul  consideration  of  the 
issue  and  of  the  testimony. 

Before  entering  on  the  consideration  of  the  case,  I  will  quote 
two  authorities  for  leading  principles  which,  indeed,  need  no 
authorities.  In  Mitchell  v.  Williame,  11  M.  &  W.,  205,  it  was 
decided  that  where  a  fact  is  distinctly  sworn  to  upon  a  trial 
which  is  not  contradicted  by  other  evidence,  and  there  is  no 
^oubt  cast  upon  the  credibility  of  the  witnesses  who  attest  to 
it,  the  Judge  need  not  take  the  opinion  of  the  jury  upon  it, 
though  he  may  have  been  requested  to  do  so.  Secondly, 
Chitty's Archbold,  (11th  ed.),  1520:  "An  incoirect  direction 
to  the  jury  upon  a  point  which  could  not  have  influenced 
their  verdict  is  not  a  ground  for  a  new  trial." 

In  conducting  the  trial*  of  this  cause,  I  did  not  put  the 
<Bse  to  the  jury  on  that  which  I  then  inclined  to  regard  as  a 
leading  principle  of  the  charter  embodied  in  chapter  33  of 
the  Acts  of  1863.  That  principle  would  seem  to  be  such  a 
prescribed  municipal  control  over  the  construction  as  well  as 
over  the  maintainance  and  repairs  of  this  railway  as  was 
intended  to  exempt  the  Company  from  liability  to  travellers 
in  respect  of  injuries  sustained  from  the  condition  of  the  road- 
way while  they  were  using  the  highway,  provided  the  original 
coDstniction  of  it  was  approved  by  the  City  Council,  and, 


228    CONLON  bt  al.  v.  THE  CITT  RAILROAD  CO. 

provided  also,  the  pavement  or  other  Burface  of  it  was  kept 
within  the  prescribed  limits  in  sach  a  state  of  repair  as  should 
be  from  time  to  time  directed  by  competent  authority  dele- 
gated by  the  City  Council  and  by  that  authority  considered 
to  be  in  thorough  repair.  It  could  not  of  course  be  con- 
tended that  there  was  any  immunity  on  the  part  of  the 
defendant  Company  from  liability  in  respect  of  a  wilful 
abuse  of  its  chartered  privileges,  or  of  obstruction  to  travel- 
lers not  within  the  scope  of  the  charter  consciously  permitted 
by  it  to  continue  within  the  limits  of  its  road  after  the  notice 
of  the  existence  of  such.  The  language  of  sections  5  and  7 
of  the  statute  would  seem  to  demand  the  construction  sup- 
posed. I  cannot  conceive  how,  in  view  of  that  language,  any 
liability  of  the  Company  to  a  traveller  using  the  highway 
and  suffering  an  injury  when  crossing  the  railroad  track,  can 
exist  at  common  law  or  arise  otherwise  than  from  the  proved 
neglect  of  the  Company  to  perform  that  obligation  in  relation 
to  a  street  in  which  their  rails  are  laid  which  we  find  expressly 
imposed  by  the  Legislature. ,  See  Rex  v.  Pease,  4t  B.  &  Ad.,  30 ; 
Vaughan  v.  Taff  Vale  Railroad  Co,5'K,&, N.,  679,  j)er  Cock- 
biiim,  C.  J. ;  per  Blackburn,  J.,  688. 

Public  interests  were  quite  as  much  contemplated  as  the 
private  advantage  of  the  incorporated  Company  when  these 
chartered  privileges  were  conferred.  Provision  is  made  in  the 
statute  to  secure  to  the  government  an  option  to  purchase  and 
to  take  possession  of  the  property  and  of  the  stocks  of  the 
Company,  and  the  city  roadway  is  connected  with  the  Provin- 
cial railroad  and  has  ever  been  used  in  that  connexion.  That 
the  municipal  authorities  should  have  imposed  on  them  by 
the  Legislature  the  duty  of  protecting  the  citizens  and  the 
public  from  injury  when  using  a  street  encumbered  with  this 
novel  mode  of  transit  by  means  of  their  requiring  the  Com- 
pany to  keep  the  roadway  always  in  repair,  while  on  the 
Company  was  to  rest  an  indemnifying  responsibility  to  the  City 
Council  for  damages  that  a  traveller  might  have  recovered 
from  the  city  for  injuries  sustained  by  him  when  passing  a 
ntreet  in  which  the  rails  were  placed,  if  these  last  resulted 
from  the  Company's  neglect  of,  or  disobedience  to,  the  orders 
of  the  city  authorities,  appears  to  be  in  keeping  with  the 
relations  of  the  manicipality  to  the  citisena  and  to  the  travel* 
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ling  community.  It  is  also  in  harmony  with  the  then  state  of 
the  law  in  relation  to  the  streets  of  this  city,  not  varying 
when  the  statute  passed  from  what  it  is  at  present.  At  the 
time  when  this  charter  was  given  the  law  had  imposed  on  the 
City  Council  an  obligation  to  keep  in  repair  and  free  from  all 
obstructions  the  streets  of  the  city  by  the  agency  of  officers 
appointed  to  that  special  end.  In  the  City  Incorporating  Act 
of  1864  we  find  provisions  to  the  like  effect.  This  last  men- 
tioned act  passed  before  the  occurrence  of  the  injuries  which 
are  the  subject  of  this  action.  Had  they  happened  on  the 
streets  as  they  were  before  the  horse  railroad  was  made,  from 
neglect  of  repairation  thereof,  or  from  nuisances  permitted  to 
be  thereon,  the  remedy — the  only  remedy — would  have  been 
against  the  city.  (See  section  276  of  the  last  mentioned  act). 
Section  258  imposes  the  obligation  to  repair,  etc,  on  the  City 
Council  or  their  committee.  Section  274  gives  the  City 
Council  all  the  powers  of  law  vested  in  the  surveyors  of 
highways.  Section  277  authorizes  the  appointment  by  the  City 
Council  of  a  Superintendent  of  Streets  who,  by  section  278^ 
under  the  direction  and  control  of  the  Committee  of  Streets, 
has  extensive  powers  as  to  repairs  conferred  on  him.  Section 
284  places  the  streets  and  the  expenditure  thereon  under  the 
control  of  a  committee  of  three  aldermen,  to  be  called  Com* 
mittee  of  Streets.  Now  it  is  very  suggestive  to  the  construc- 
tion of  the  charter  in  question,  that  the  Legislature  has,  in 
the  statute  that  embodies  it,  required  the  agency  and  control 
over  the  streets  to  be  subject  to  this  railroad,  of  these  very 
same  authorities  and  officers  by  name, — of  the  City  Council, 
the  Superintendent  of  Streets,  and  the  Committee  of  Streets. 
It  is  so  suggestive  also,  that  while  the  common  law,  from  the 
very  nature  of  the  case,  could  imply  no  general  liability  of 
this  chartered  Company  to  travellers  for  injuries  suffered 
while  using  a  street  burdened  with  the  railway  unless  the 
charter  was  wilfully  abused,  the  Legislature  has  not  thought 
proper  to  impose  any  such  liability  in  terms. 

A  Ma8sachu88ett$  case — Currier  v.  The  IrihabitanU  of 
Lowell,  in  16  P.  &  N.,  174,  was  cited  at  the  argument  It 
confirms  the  view  of  construction  that  I  have  expressed, 
unless  the  Masaachuaaetta  law  respecting  the  control  of  streets 
(which  is  identical  in  substance  and  principle  with  ours) 
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differed  from  the  law  which  in  that  respect  governs  the  citj 
of  Halifax.  The  Coaii,  in  that  case,  in  which  the  inhabitants 
of  the  town  were  sued  for  an  injury  sustained  by  a  person 
travelling  on  the  highway  from  an  excavation  made  in  it  by 
a  railroad  company  incorporated  by  the  Legislature  for  the 
purpose  of  constructing  the  railroad,  said,  "the  liability  of 
the  railroad  corporation  is  immediately  to  the  selectmen  of 
the  town  in  which  the  railroad  crosses  the  highway.*'  But  the 
liability  of  the  town  to  travellers  remains  as  it  was  by  the 
statute  of  1876,  chapter  81,  section  1.  (I  have  examined  the 
provisions  of  the  statute  and  compared  them  with  our  own 
eity  laws,  by  means  of  which  our  Legislature  has  protected 
the  citizens  against  injuries  when  using  the  streets,  and  I 
find  them  identical  as  regards  the  principle  and  mode  of  the 
protection  thus  afforded,  and  as  to  the  means  of  redress.) 
The  Court  of  Masaachuesetta  continued  thus :  The  work  (that 
of  the  Company)  is  to  be  done  reasonably  and  properly  to  the 
satisfaction  of  the  selectmen,  and  if  it  should  not  be  so  done, 
the  selectmen  may  make  the  necessary  alterations  themselves 
and  recover  the  expense  from  the  railroad  corporation. 
(Whether  this  recourse  over  on  the  part  of  the  selectmen  was 
or  was  not  given  by  the  Legislature  is  perfectly  beside  the 
question  that  we  are  investigating.)  The  common  law  would 
unquestionably  give  a  like  recourse  to  our  City  Council  as  a 
necessary  and  inevitable  consequence  of  our  express  legisla- 
tion. What  lawyer  could  for  a  moment  doubt  that  if  the 
City  Council  had  been  made  liable  in  an  action  by  those 
plaintiffs  for  these  same  injuries  complained  of,  and  the  City 
Council  could  prove  that  that  recovery  had  been  obtained 
against  it  as  a  consequence  of  this  incorporated  Company 
having  disobeyed  or  neglected  to  perform  an  order  to  repair 
the  roadway  communicated  to  the  Company  by  the  City 
Council  or  its  delegated  authority,  the  City  Council  could 
legally  demand  an  indemnity  from  the  railway  company. 
No  legislation  could  be  necessary  in  such  a  case.  A  right  of 
action  for  indemnity  would  be  a  legal  infei'ence  from  a  neglect 
on  the  part  of  the  Company  to  perform  a  duty  expressly 
imposed  on  it  by  the  Legislature.  The  general  liability  of 
the  City  Council  to  a  traveller  suffering  an  injury  from 
neglect  to  repair  a  street^  or  from  knowingly  permitting  an 
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obstiiiction  to  remain  in  it  would  find  an  authority,  if  such 
was  needed,  in  the  recognition  of  such  liability  which  is 
aflTorded  by  Evens  v.  The  City  of  Halifax,  1  Old.,  HI. 

A  meve  abstract  of  a  decided  case,  given  in  Abbott* 8  very 
useful  work  on  Corporations,  in  relation  to  which  we  have 
not  the  case  nor  the  statute  to  refer  to  would,  for  the  purpose 
of  an  enquiry,  have  no  weight  at  all.  This  would,  but  for 
another  explanatory  reference  in  that  work  which  I  shall 
notice,  be  illustrated  by  Abboifs  reference  to  a  case  seemingly 
much  relied  on  by  the  learned  Judge  in  Equity.  Abbott  says  : 
"  A  railroad  company  having  undertaken  to  lay  down  their 
tracks  along  a  street  which  is  a  public  road  is  bound  to  lay  it 
down  properly  and  keep  it  in  proper  condition.  Held,  that 
where  by  the  sinking  of  the  pavement  a  spike  in  the  rail  was 
left  exposed  with  which  the  plaintiff's  carriage  came  in  con- 
tact and  the  plaintiff  thrown  out  and  injured,  the  Company 
was  guilty  of  negligence,  and  the  plaintiff  might  recover.' 
The  force  of  this  decision  on  our  minds  would  of  course 
depend  on  how  far  this  defendant  Company  in  the  Xew  York 
case  was  bound,  if  at  all,  by  the  Legislature,  to  keep  the  pave- 
ment from  sinking  so  as  to  expose  the  spikes.  While  in  igno- 
rance of  that  the  case  can  have  no  bearing  on  our  inquiry.  (Here 
the  Judge  remarked  in  reference  to  this  spike  case,  that  within 
a  few  moments  he  had  ascertained,  (as  the  language  of  Abbott 
would  indeed  import)  that  the  rails  in  question  were  laid 
down  in  that  case  without  any  legislative  authority,  and, 
therefore,  the  case  deemed  so  important  w&s  no  authority  at 
all.  See  Abbott,  p.  65,  sec.  432.)  But  whether  this  supposed 
immunity  of  the  defendant  Company  exists  or  not,  it  must  be 
taken  to  exist  in  view  of  the  pleadings,  the  trial,  the  verdict, 
and  all  the  subsequent  proceedings. 

It  may  possibly  be  held  here  after  a  motion  for  arrest  of 
judgment,  that  the  pleas  on  the  record  do  not  constitute  a 
legal  defence  to  the  action,  but  until  then  it  must  be  re^^arded 
as  such.  The  special  pleas  going  as  they  go  to  the  very  root 
of  the  plaintiffs  case,  base  the  defence  of  the  Company  on  the 
sanction  of  the  City  Council  for  all  the  acts  iuiputcd  to  the 
defendant,  the  consequences  of  which  arc  complained  uf.  All 
imputed  neglects  are  denied.  The  plaintiffs  have  not  ddimirred 
to  either  of  the  pleas,  nor  was  the  sufKcieiicy  of  them  in  point 
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of  law  to  raise  a  defence  even  questioned  at  the  tria^  The 
plaintiffs  received  and  read  them,  and  left  (sec  81  of  eh.  134, 
Revised  SUitutes,  to  the  effect  that  11  a  plaintiff  does  not 
reply  he  shall  he  taken  to  have  denied  the  facts  alleged  in  a 
plea)  the  statute  by  its  operation  to  raise  a  traverse  of  them. 
They  have  therefore  denied  that  the  defendants'  acts  to 
which  the  plaintiffs  ascribe  the  injuries,  were  done  or  per- 
mitted with  the  consent  of  the  City  ('Oiincil. 

It  will  be  shown  how  completely  tlu;  otidencd  sustains  the 
'lefcncc.  (Here  the  Judge  read  the  three  first  connected  spe- 
cial pleas  in  extenaio.)  The  plaintiffn,  as  already  intimated, 
have  neither  questioned  the  legal  sufficiency  of  these  pleas  on 
the  ground  that  notwithstanding  any  privileges  or  exemptions 
in  the  charter  mentioned,  the  defendants  were  liable  at  com- 
mon law ;  nor  assigned  an  abuse  of  the  charter,  or  that  the 
acts  were  done  in  excess  of  the  chartered  rights. 

The  pleas  plainly  answered  the  plaintiffs'  case  thus  in 
effect,  viz.,  the  roadway,  the  state  and  condition  of  which  you 
allop'e  to  have  been  unlawfully  such  as  to  cause  the  injuries  of 
which  yoti  have  complained,  was  originally  constructed  and 
maintained  by  the  defendant  Company  in  accordance  with  the 
provisions  of  the  charter  contained  in  the  statute  and  (as 
required  thereby)  with  the  consent  and  approval  of  the  City 
Council,  and  the  defendant  Company  has  ever  since  kept  the 
pavement  or  other  surface  of  it  within  the  prescribed  limits 
in  that  state  of  repair  which  was  directed  by  such  delegated 
authority  as  the  City  Council  deemed  xsompetent  "  This," 
said  the  defendant,  "  is  my  answer  to  your  complaint,  and  my 
defence  in  point  of  fact  and  of  law." 

The  plaintiffs  have  replied  :  "  We  deny  the  facts  on  which 
you  thus  rest  your  defence." 

I  will  now  examine  the  evidence  to  see  if  it  supports 
these  defensive  allegations.  It  entirely  sustains  them. 
ffBrien  says:  "I  am  manager  of  the  Company.  The  road 
was  built  by  me.  I  applied  to  the  City  Council  by  letter  to 
appoint  a  person  to  superintend  the  road.  Pollock  and  Street 
Committee  acted  in  superintending.  I  built  the  road  to  their 
satisfaction."  Noah  proved  that  Pollock  was  the  City  Super- 
intendent of  Streets  and  that  the  horse  railroad  was  originally 
built  under  the  superintendance  of  PoUodc  as  the  Supejrin* 
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tendeni  of  Streets.  Again,  Nash  says:  "Pollock  acted 
as  superintendent  of  the  keeping  of  the  railroad  in  repair.*' 
Ifash  says,  further,  "  I  acted  as  chairman  of  Committee  of 
Streets  in  seeing  this  railroad  kept  in  repair.  I  required  cer- 
tain things  to  be  done  by  the  defendant  Company  which  were 
done  immediately."  In  cross-examination  he  says:  "The 
Street  Committee  were  appointed  expressly  in  reference  to 
this  city  railn>ad  repairs."  (ySrien  further  says:  "The 
whole  City  Council,  after  the  road  was  built,  inspected  and 
approved  of  the  road.  No  objection  was  made  by  any  of 
them.  The  road  afterwards  was  opened  for  public  uses." 
Again,  he  says :  "  From  the  time  of  finishing  the  road  Pollock 
and  City  Committee  of  Streets  acted  in  the  capacity  of  super- 
intending repairs  up  to  the  time  of  certificate,"  (which  certifi- 
cate was  granted  about  a  year  after  the  road  was  finished.) 
Craigen  also  proves  that  Pollock  acted  as  superintendent  of 
streets,  and  under  direction  of  the  city.  (ySrien  adds :  "  The 
street  committee  for  the  time  being  have  since  superintended 
and  directed  me.  I  have  always  and  at  once  obeyed  their 
directions."  Here  let  it  be  noted  that  this  is  absolutely 
uncontradicted.  O'frieii  further  says :  "At  noon  of  14th  or 
loth  of  June,  1866,  the  road  was  inspected  by  the  city 
authorities.  The  next  day  it  was  opened  for  public  use." 
PoUock  died  in  May,  1868,  and  acted  as  superintendent  of 
the  streets  at  the  time  of  all  the  grievances  complained  of  by 
plaintiffs. 

Here  we  have  evidence  abundantly  sufficient  to  satisfy 
the  allegations  in  the  pleas  founded  on  the  requirements  of 
the  statute.  If  to  ootitend  that  the  City  Council  did  not 
approve  of  the  construction  and  maintenance  of  the  line  of 
railroad,  because  no  record  of  that  faqt  was  produced,  when  it 
was  proved  and  not  attempted  to  be  contradicted  that  the  whole 
City  Council,  after  the  road  was  built,  inspected  and  approved 
it,  and  that  on  a  particular  day  named  the  road  was  opened 
by  the  city  authorities,  would  be  a  contention  without  the 
support  of  law  or  of  reason.  There  is  not  a  word  in  the 
statute  that  takes  the  case  in  this  respect  under  consideraticm 
out  of  the  rule  of  legal  inference  of  authority  from  public 
officers  and  bodies  drawn  from  their  acting  as  such.  The 
written  certificate  of  approval  spoken  of  by  Mr.  CtBrien  it 
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received  by  him  a  year  after  the  road  was  opened,  was  entirely 
immaterial.  If  produced,  it  coald  not  have  affected  or  quali- 
fied  the  positive  evidence  of  approval  solemnly  given  at 
anterior  periods  after  the  road  was  finished. 

One  of  the  objections  taken  to  the  Judge's  ruling  was  that 
he  did  not  require  production  of  (yBrUrCs  letter,  whereby  he 
applied  to  the  City  Council  to  appoint  a  person  to  superintend 
the  road.  It  is  perfectly'  immaterial  what  the  form  of  his 
application  was,  or  whether  he  applied  at  all.  The  charter 
did  not  require  the  Company  to  apply.  The  law  appointed  a 
paiticular  officer  to  superintend.  The  Company  was  super- 
intended and  directed  in  fact  by  the  city  officers  under 
circumstances  which  nece.<isarily  imply  their  full  knowledge, 
and  it  had  the  approval  of  the  City  Council  and  the  city 
authorities  in  fact.  But  these  defendants — ^a  chartered  Com- 
pany—had nothing  to  do  with  the  question  of  evidence 
furnished  by  the  records  of  the  City  Council,  over  which,  or 
in  respect  of  the  regularity  of  keeping  which,  the  defendants 
could  have  no  possible  control.  Whether  a  "  Committee  of 
Streets,"  or  a  ''  Superintendent  of  Streets,**  or  the  "  delegated 
authority,"  referred  to  in  section  7,  wore  duly  constituted  or 
not,  or  whether  the  records  of  the  City  Council  show  or  do 
not  show  such  appointments,  concerned  the  defendant  Com- 
pany not  at  all.  The  Company  looked  to  the  fact  of  acHng 
by  such  authorities  respectively  in  relation  to  it  and  to  their 
acts  alone.  This  consideration  also  disposes  of  the  objection 
that  the  Judge  refused  to  receive  as  part  of  plaintiffs'  proffered 
evidence  the  two  volumns  of  records  of  the  City  Council. 
Had  they  been  received,  and  had  the  Court  and  the  jury 
devoted  to  their  examination  the  time  that  would  have  been 
Inquired  therefor,  and  discovered  that  they  contained  no  entry 
of  the  appointment  of  Pollock  as  Superintendent  of  Streets, 
that  discovery  would  not,  on  the  plainest  principles,  have 
annulled  PoUocIcb  acts  as  Superintendent  of  Streets  and  the 
presumptions  which  the  law  attached  to' his  acts.  Evidence 
of  actincr  in  a  public  office  raises  a  presumption  that  all  the 
formalities  necessary  to  be  completed  to  authorize  such  acting 
have  been  complied  with.  Dexter  v.  Hayes,  11  Ir.  C.  Co.  R., 
Fishers  Digest,  3579 ;  Sichd  v.  Lambert,  15  C.  B.,  N.  S.,  781 ; 
See  Bristol  (Governor,  Jkc.)  v.  Waite,Q  C.  &  P.,  591.    In  eject 
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ment  by  Churchwardens  and  Overseers,  proof  that  they  have 
acted  in  that  capacity  is  suiScient,  without  proof  of  their 
appointment.  Doe  d.  Bowley  v.  Bavnes,  10  Jar.,  520;  Fidier^ 
3580.  See  also  as  to  acting  in  an  official  capactiy  in  a  land 
tax  assessment.    Doe  d.  Hoply  v.  Youvg,  8  Q.  B.,  63. 

The  negative  evidence  could  not  prejudice  him  in  whose 
favor  the  law  raised  those  presumptions.  This  is  so  clear  as 
to  render  it  unnecessary  to  consider  other  obvious  objections 
to  the  mode  in  which  the  evidence  in  question  was  offered. 
As  regards  certain  evidence  offered  by  the  plaintiffs  after  the 
defence  was  gone  through,  to  prove  that  at  the  particular 
time  and  in  the  particular  localities  when  and  where  the  acci- 
dents happened,  the  road  was  not  in  a  proper  state  of  repair 
it  is  sufficient  to  say  that  it  was  part  of  the  plaintiffs*  case 
and  could  not  be  received  at  that  stage  of  the  trial  when-  it 
was  offered.  It  was  decided  in  Rex  v.  Hihiltch,  5  C.  &  P.,  299, 
that  any  evidence  that  is  a  confirmation  of  the  original  case 
cannot  be  given  as  evidence  in  reply,  and  the  only  evidence 
that  can  be  given  in  reply  is  that  which  goes,  to  cut  down  the 
defence  without  being  any  confirmation  of  the  original  case. 

As  regards  the  objection  taken  by  the  plaintiffs'  counsel 
that  the  Judge  should  have  allowed  the  plaintiffs  to  give 
genera]  evidence  of  the  defective  state  of  defendants'  rails  in 
other  localities  than  the  precise  ones  where  the  alleged  injuries 
to  plaintiffs'  vehicles  happened,  whereas  he  did  not  allow 
defendant  to  give  general  evidence  of  the  proper  state  and 
condition  of  the  rails  over  the  whole  extent  of  them  generally, 
including  the  particular  localities,  it  may  be  shortly,  but  very 
clearly,  I  think,  disposed  of  thus  : — the  defendant  Company, 
from  the  necessity  of  its  position,  was  permitted  to  give 
general  evidence  of  the  proper  condition  of  its  road,  because, 
as  no  notice  was  given  to  it  by  the  plaintiffs  of  the  injuries 
they  had  sustained  or  of  the  localities  where  they  occurred 
until  long  after  the  events,  it  was  not  possible  for  it  to  show 
the  state  of  its  road  at  these  times  in  the  precise  localities  in 
question.  The  Company  could  only  meet  and  refute  the  plain- 
tiftV  allegation  of  their  defect  there  by  such  general  testimony. 

The  objection  made  to  the  reception  of  testimony  of  Casey 
and  of  others  speaking  to  the  same  effect  with  him  is  governed 
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by  the  same  views.  The  circumstance  that  individuals  were 
in  the  habit  of  driving  carriag  es  without  injury  over  defend- 
anttft'  road  was  from  evidence  that  had  a  tendency  to  maintain 
its  only  possible  answer  to  plaintiff<»'  allegation  that  the  road- 
way was  in  a  defective  state  in  the  particular  places.  It  has 
been  already  shown  that  it  was  not  possible  for  defendants  to 
meet  plaintiffs'  particular  allegation  of  that  local  defectiveness 
which  caused  the  injury  complained  of  by  showing  a  good 
state  of  repair  in  the  localities. 

It  is  conceded  by  the  majority  of  the  Court  that  if  I  had 
put  this  case  to  the  jury  on  the  mere  credibility  of  the  oppos- 
ing witnesses,  the  verdict,  as  found,  could  not  have  been 
disturbed ;  in  fact,  that,  considered  in  view  of  the  evidence, 
it  is  a  proper  verdict.  Having  regard  to  the  importance  of 
the  public  travelling  interests  on  the  one  hand,  and  those  of 
the  incorporate  Company  on  the  other,  I  felt  that  something 
more  than  this  would  be,  if  not  expected  from  me,  at  least  not 
oat  of  place.  I  must  be  permitted  to  add,  that  I  have  seen 
no  reason  except  that  a  majority  of  the  Court  has  expressed 
an  opposite  opinion,  to  doubt  the  soundness  of  the  views  on 
several  principles,  which,  in  summing  up  this  case,  I  announced 
to  the  jury  that  tried  it. 
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J.  O.  tad  P.  C,  adjoining  proprietors  In  the  town  of  Liverpool,  under  whom  plaintiff  and 
dcfanduit  respeetlrely  olumed,  for  Uie  purpose  of  settling:  disputes  that  had  arisen  between 
tfiem  oencemlng  the  line  between  their  lands,  entered  into  a  written  agreement  in  the  3*oar 
1800,  settling  the  line  in  dispute,  and  containing  the  fuUowlng  clause:  "And  It  is  here|)3r 
further  agreed  by  and  between  the  said  J.  G.  and  P.  C.  that  the  dock  between  their  wharxe* 
en  the  eastern  side  of  the  aforesaid  lins  of  separation  shall  forever  remain  open  as  it  now 
■taods,  that  to  to  say,  that  neither  of  them  shall  fill  it  up  with  wharves  or  other  incumbranoe» 
whereby  the  convenience  of  the  same  may  be  damacrod  to  the  other  party.**  From  the  date  of 
the  agreement  down  to  1868,  J.  0.  and  those  holding;  under  him  had  the  exclusive  use  and 
puneasion  of  the  dock,  when  defendant  asserted  a  right  to  use  it  under  the  agreement,  and 
plaeed  vessels  therein  Plaintiff  brought  tresposa,  and,  on  the  trial  a  verdict  was  found  in  hit 
favor. 

A  rule  having  been  taken  out  to  set  ths  verdict  aside,  the  Court  were  equally  dividsd. 

Sib  W.  Youiio,  C.  J.  was  of  opinion  that  a  use  in  common  of  the  dock  not  having  baan 
axpreaaly  declared,  it  could  not  be  Inferred. 

OwBamis,  J.  was  of  opinion  that  the  exclusive  uses  by  J.  G.  and  those  claiming  nndar 
1dm. 

JOBHiTon,  E.  J.  and  Wiwixs,  J.  were  of  opinion  that  the  rule  for  a  new  trial  sllottld  be 
made  abaolute. 

Sir  W.  Youno,  C.  J. — There  are  three  counts  in  the  decla- 
ration in  this  case,  each  of  them  alleging  a  seisin  or  possession 
of  the  plaintiff  in  a  wharf  or  dock  at  Liverpool,  and  that  the 
defendant  had  disturbed  him  in  the  free  enjoyment  of  said  dock 
by  placing  a  vessel  and  other  incumbrances  therein,  and  pre- 
venting the  plaintiff's  free  ingress  and  egress,  and  the  uninter- 
rupted use  thereof.  In  his  seventh  plea  the  defendant  set  up  an 
agreement  between  the  original  proprietors  of  the  plaintiff^s 
and  defendant's  wharves,  whereby  the  dock  in  question  was  to 
remain  open  forever,  for  the  use  of  the  two  parties,  and  their 
heirs  and  assigns  in  common.  The  eighth  plea  alleged  that 
the  dock  was  part  of  a  navigable  river,  and  a  public  and  com- 
mon highway  for  all  Her  Majesty's  subjects,  and  the  dock 
being  a  public  dock,  the  defendant  used  it  as  he  lawfully 
might.  There  are  several  replications  to  these  pleas,  re-asserting 
among  other  things  the  right  of  the  plaintiff  to  the  exclusive 
use  of  the  dock  on  various  grounds,  and  if  the  party  under 
whom  the  defendant  holds  ever  had  any  rights  in  said  dock, 
alleging  his  abandonment  thereof  by  non-uaer,  and  an  adverse 
possession  for  twenty  years  in  the  plaintiff  and  the  person 
from  whom  he  derives  title. 

It  appeared  on  the  trial  that  the  late  James  Gorham  who 
conveyed  the  premises  to  the  plaintiff  in  183G,  had  entered 
into  an  agreement  so  far  back  as  the  year  1800,  in  reference 
to  this  dock,  with  Paul  Collina,  the  adjoining  proprietor  to 
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the  west,  under  whom  the  defendant  held,  whidi  was  under 
seal  and  was  duly  recorded,  and  therefore  bound  the  plaintiff, 
ulthough  he  knew  nothing  of  it  when  he  purchased  and  would 
not  have  purchased  if  he  had.  Nor  is  this  to  be  wondered  at, 
for  it  deeply  affects  his  interest,  and  if  it  bear  the  construc- 
tion contended  for  by  tiie  defendant;  it  renders  the  property 
of  the  pbintitf  almost  valueless  for  business  purposes. 

I  was  of  opinion  at  the  trial  that  it  did  not  b  ear  that  con- 
struction, though  the  obscure  way  in  which  it  is  worded 
perplexes  the  case  with  some  doubt.  It  is  stated  in  the  agree- 
ment that  sundry  disputes  had  arisen  between  the  parties 
concerning  the  line  and  particular  boundaries,  landmarks,  &c., 
by  which  their  land^  were  severally  held,  and  that  both 
parties  being  desirous  to  put  an  end  to  said  disputes,  and  to 
settle  and  determ  ine  in  a  permanent  manner,  and  fix  the  line 
where  it  should  forever  thereafter  remain ;  they  proceed  to 
describe  the  line,  with  a  boundary  beginning  by  the  side  of 
the  main  street  as  it  then  ran,  but  now  running  much  farther 
to  the  south,  such  line  to  run  to  the  river  in  a  course  north 
twenty-seven  degrees  west,  (the  course  in  Collins^  deeds 
being  north  twenty- two  west,)  which  line  it  is  declared  shall 
forever  after  separate  the  land  of  the  two  parties,  and 
be  counted  for  the  true  line  of  separation  at  all  fature 
periods.  Then  follows  the  clause  on  which  this  action  turns, 
declaring  "  that  the  dock  between  the  two  wharves  on  the 
eastern  side  shall  forever  remain  open  as  it  now  stands,  that 
is  to  say,  that  neither  of  the  parties  shall  fill  it  up  with 
wharves  or  other  incumbrances,  whereby  the '  convenience  of 
the  same  may  be  damaged  to  either  party."  It  is  further 
declared  by  a  note  made  before  signing  that  the  distance  between 
the  two  wharves  being  measured  is  thirty-three  feet  and 
a»half ,  which  is  to  be  kept  open  to  the  eastward  of  said  line. 
This  agreement  being  under  seal  and  made  by  the  proprietora 
on  both  sidas  of  the  line,  and  containing  covenants  running 
with  the  land,  it  is  proper  in  determining  their  true  meaning 
to  have  regard  to  the  conveyances  and  circumstances  in  proof. 

The  deed  of  26th  Xovtntber,  1788,  conveyed  to  Benjamin 
Cbttinsa  lot  beginning  at  the  east  comer  of  Paid  CMini 
land,  running  along  the  road  to  the  eastward  aeventy-fivefeet 
or  di«nsabouts«  and  carrying  that  breadth  to  tlie  river  adjoin* 
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itig  said  Paul  CJoUvnd  lands.  The  deed  of  Benjamin  Gollins  to 
James  Gorluijn  in  1797,  conveys  the  same  lot,  describing  it  as 
beginning  at  the  east  comer  of  Paul  Collina'  land,  where  his 
house  then  stood,  and  running  eastwardly  by  the  road 
seventy-four  feet  or  thereabouts,  and  carrying  that  breadth  to 
the  river  or  the  whole  of  the  land,  be  it  more  or  less,  below 
the  road,  as  the  same  was  deeded  to  the  said  Benjamin  CoUina. 
The  deed  of  1836,  from  Jamea  Gorliam  to  the  plaintiff,  con- 
veys the  lot  and  parcel  of  land,  water  lot,  wharf  and  stores, 
bounded  westerly  by  lands  of  Paul  CoUina,  as  the  buildings 
and  fences  then  stood.  This  width  of  seventy-four  feet  on 
the  main  street  up  to  the  old  wall  and  including  the  dock,  the 
plaintiff  has  held  ever  since  he  became  the  owner,  and  for 
eight  years  before  when  he  went  into  possession  as  a  tenant 
of  Oorham'a,  He  testified  that  before  1830,  Paul  CoUina 
pointed  out  the  dividing  line  from  the  main  street  by  the  old 
wall  down  to  the  spile  at  the  end  of  the  wharf,  remarking  that 
he  had  nothing  to  do  with  the  dock  east  of  that  line.  "  A  few 
days  after  I  purchased,"  he  adds,  "  CoUina  pointed  out  the 
same  boundaries  as  in  the  plan,  and  laid  no  claim  to  any  dock*** 
CoUina  died  in  1840 ;  his  widow  and  son-in-law,  ^7U>u^ea,had 
charge  of  the  property.  "  I  told  Wylde,  who  built  the  black- 
smith's  shop  by  my  permission,  to  keep  within  the  line." 
Knowlea  thought  he  was  encroaching,  and  we  settled  the  line 
old  buildings,  which  Knowlea  was  perfectly  satisfied  with. 
ifr.  Campbell  hired  the  property  from  Mr.  Gorham  in  1819, 
and  occupied  it  till  1827.  No  one  ever  interfered  with  the 
use  of  the  dock.  He  used  it  for  all  purposes.  CoUina  never 
interfered  with  his  rights  nor  used  the  dock,  which  was  often 
full,  and  was  alwaj's  known  as  Gorham! a  dock.  Mr,  F. 
CoUina,  plaintiff's  partner,  said  that  the  firm  had  the  exclusive 
use  of  the  dock  from  1841  to  1867.  There  is  a  mass  of  other 
testimony  to  the  same  effect,  and  although  on  the  other  side 
there  is  proof  of  the  dock  having  been  occasionally  used  by 
CoUina,  of  his  having  had  a  landing  for  his  boat  where  the 
defendant's  road  now  is,  and  of  CoUina*  non-user  having  arisen, 
it  may  be  from  neglect  or  poverty,  the  evidence  of  a  continued 
and  exclusive  claim  and  user  by  Gorham  and  his  tenants,  and 
by  the  plaintiff  and  persons  in  his  employ  largely  prepon- 
derates. 
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These  facts,  though  not  of  themselves  conclusive,  aid  as  in 
the  construction  of  the  agreement.  The  deeds  $how  that  the 
line  of  separation  in  the  agreement,  placing  the  dock  entirely 
on  the  plaintiff's  side,  is  consistent  with  the  original  title,  and 
that  the  covenant  for  the  dock  remaining  forever  open 
is  to  be  regarded  as  an  easement,  granted,  it  may  be,  in 
consideration  of  Collins'  line,  N.  22^  W.,  being  recognized  to 
be  N.  2V  W.,  as  it  stood  in  the  year  1800,  and  still  remains 
with  the  variation.  It  is  the  clause  in  the  deed  of  18th 
Januaiy,  1864,  to  the  defendant,  which  carries  him  along  the 
street  to  the  boundary  established  between  the  property 
thereby  conveyed,  and  the  property  owned  and  occupied  by 
the  plaintiff  under  the  agreement  of  the  18th  November,  1800, 
thence  N.  27*  W.  to  the  river  or  harbor. 

With  these  instruments  before  us  the  question  first  sug- 
gested at  the  trial,  before  the  agreement  was  brought  in,  does 
not  arise.  It  was  stated  there  that  not  only  was  there  no 
grant  from  the  Crown  below  high- water  mark  to  these  parties, 
but  that  there  was  no  such  grant  to  any  of  the  owners  of 
wharves  in  the  harbor  of  Liverpool,  If  it  be  so,  it  is  certainly 
ah  anomalous  state  of  things,  and  led,  in  this  case,  to  the 
startling  proposition  that  below  high-water  mark  there  was 
no  title  whatever.  I  declined  subscribing  to  this  doctrine  at 
the  trial,  but  it  cannot  be  denied  that  difficulties  and  compli- 
cations might  arise,  which  it  would  be  wise  in  the  wharf- 
owners  there  to  contemplate  and  provide  for. 

As  respects  the  agreement,  I  have  already  said  that  while 
it  professes  to  be  very  explicit,  it  is  by  no  means  so  clear  as 
one  would  desire.  That  the  dock  must  forever  remain  open, 
giving  free  access  of  air  and  light  to  the  Collhis  property  on 
^e  west  is  undoubted ;  it  is  not  to  be  filled  up  with  wharves 
and  other  incumbrances  inconveniencing  either  party  ;  but  the 
question  remains,  by  which  of  the  parties  is  it  to  be  used,  and 
use  in  common  is  not  declared,  and  if  granted  it  would  have 
been  impracticable  and  most  injurious  to  the  rights  of  the 
owner,  and  to  the  reasonable  and  due  enjoyment  of  his 
property.  It  ought  not,  therefore,  to  be  inferred.  It  has 
been  said  that  the  grant  of  an  easement  is  to  be  taken  most 
strongly  against  the  grantor,  upon  the  principle  of  taking 
words  fartiue  eontra  proferentem,  but  this  principle  does  not 
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seem  to  hold  when  a  harsh  construction  would  work  a  wrong 
to  a  third  person,  it  being  a  maxim  that  constructio  legis  non 
facit  injuriam,;  Co,  Litt,  183a ;  Broom's  Legal  MaaAms,  575. 
The  better  rule  is  to  ascertain  as  near  as  possible,  and  carry 
into  effect  the  intention  of  the  parties.  This  is  exemplified  in 
the  case  of  Plant  v.  JarMS,  5  B.  &  Ad.,  791,  where  the  ques- 
tion was  whether  a  right  of  way  passed  under  the  word 
"appurtenances"  in  a  deed.  The  Court  of  King's  Bench 
thought  it  did  not.  "  Whether  the  parties,*'  said  Lord  Denman, 
''intended  to  have  included  the  way  is  a  mere  matter  of 
conjecture,  but  the  question  in  this  and  all  similar  cases  is  not 
what  the  parties  intended  to  have  done,  but  what  is  the 
meaning  of  the  words  they  have  used."  It  may  be  that  these 
instruments  have  not  carried  into  effect  the  intention  of  the 
parties,  and  that  there  has  been  a  mistake  in  the  words  used ; 
but  they  must  take  the  consequences  of  their  neglect,  if  it  be 
so;  and  it  would  be  dangerous  to  unsettle  the  meaning  of 
legal  terms  in  order  to  obviate  a  particular  mischief."  This 
decision  was,  however,  reversed  by  the*  Exchequer  Chamber, 
4  Ad.  <k  EL,  749,  who  thought  the  intention  of  the  grantors 
to  pass  the  way  suiEciently  appeared,  and  so  construed  the 
deed  as  to  carry  into  effect  the  manifest  intention  of  the 
parties.  It  is  to  be  noted  that  the  easement  in  the  case  in 
hand  is  a  continuous  easement,  and  the  case^  recognize  a 
distinction  between  easements  such  as  a  right  of  way,  or  ease- 
ments used  from  time  to  time,  and  easements  of  necessity,  or 
continuous  easements ;  Polden  v.  Bastard,  13  L.  T.  Reps., 
N.  S.,  441.  The  right  of  way  of  defendant,  if  established 
would  not  only  be  a  perpetual  burden  on  the  property,  but  a 
perpetual  obstruction  to  the  use  of  it  by  the  owner.  I  think 
this  an  unreasonable  construction  which  the  parties  did  not 
intend,  and,  therefore,  that  the  verdict  for  the  plaintiff 
should  be  upheld. 

DesBarres,  J. — ^This  case  depends  on  the  construction  to 
be  put  on  the  agreement  of  the  18th  November,  1800,  made 
between  James  Oorliam  and  Paul  CoUins,  the  parties  under 
Whom  the  plaintiff  and  defendant  respectively  claim.  It 
appears  from  the  recital  in  the  agreement  that  disputes  had 
arisen  between  them  concerning  the  line  and  boundaries 
16» 
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between  the  land  whereon  the  house  of  Patd  Collins  then 
stood  and  the  land  of  James  Oorham,  adjoining  the  same, 
both  lying  between  the  main  street  and  the  river,  and  both 
parties  were  desirous  to  put  an  end  to  the  disputes,  and  to 
fix  and  determine  the  line  in  a  permanent  manner.  To  this 
end  both  parties  agreed  "that  on  a  certain  rock  on  Pavl 
Collins  side,  the  letters  P.  C.  marked  thereon  on  its  eastern 
side  should  never  be  effaced  or  destroyed,  and  if  they  should 
become  effiiced  by  time,  they  were  to  be  renewed  by  and  in 
the  presence  of  both  parties  on  said  rock  lying  by  the  side  of 
the  main  street.  That  the  land  of  the  said  Paul  Collins 
should  extend  towards  the  land  of  James  Oorham,  from  the 
letters  so  marked  on  said  rock  three  feet  ten  inches,  and  a 
comer  S.  84^  E.  by  the  side  of  the  main  street,  where  it  should 
terminate,  from  the  point  or  comer  bound  a  line  drawn  to  run  to 
the  river  in  the  direction  north  27  degrees  west,  should  forever 
after  this  sepai-ate  the  land  of  the  two  parties  and  be  counted 
for  the  true  line  of  separation  at  all  future  periods."  So  far 
the  agreement  is  plain  and  intelligible,  but  now  follows  a 
clause  the  meaning  and  intent  of  which  it  is  difficult  to  inter- 
pret, and  out  of  which  the  present  action  has  arisen.  It  is  in 
these  words :  "  And  it  is  hereby  further  agreed  by  and  between 
the  said  James  Gorham  and  PatU  Collins  that  the  dock 
between  their  wharves  on  the  eastern,  side  of  the  aforesaid 
line  of  separation  shall  forever  remain  open  as  it  now  stands, 
that  is  to  say,^that  neither  of  them  shall  fill  it  up  with 
wharves  or  other  incumbi*ances  whereby  the  convenience  of 
the  same  may  be  damaged  to  either  party."  The  construction 
put  on  this  clause  of  the  agreement  by  defendant  is,  that  as 
neither  party  was  to  be  at  liberty  to  erect  wharves  or  other 
incumbrances  on  the  dock,  it  was  to  be  presumed  that  each 
had  an  equal  right  in  the  dock  with  the  other  as  tenants  in 
common,  and  that  they  entered  into  this  agreement  to  preclude 
themselves  from  making  any  kind  of  erectionH  in  the  dock 
that  might  be  prejudicial  to  either ;  but  when  it  is  considered 
that  Cijllins  had  a  dock  of  his  own  to  the  west  of  that  in 
question,  (now  defendant's,)  which  he  always  used,  and  that 
Qcrham  subsequent  to  the  agreement  always  used  the  other 
dock  as  his  sole  property,  it  will  be  seen  that  this  clause  could 
never  have  been  intended  to  receive  the  consu*uction  which 
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bas  been  given  to  it  by  the  defendant.  There  is  abundance  of 
evidence,  beginning  with  that  of  John  CampbeU,  who  occupied 
the  wharf  and  dock  in  question  for  ei^ht  years  as  tenant,  from 
June,  1819,  to  show  that  Oovhdm  and  the  plaintiff  who  pur- 
chased from  him,  until  within  a  recent  period,  when  defendant 
laid  his  vessel  in  tixe  dock,  always  had  the  exclusive  use  and 
possession  of  this  dock,  and  that,  I  think,  precludes  any 
inference  to  be  drawn  from  the  wording  of  the  last  clause  as 
to  the  existence  of  any  tenancy  in  common.  The  first  and 
main  object  of  the  parties  in  making  this  agreement  was  to 
settle  and  define  the  boundary  of  their  respective  properties, 
and  in  doing  that  it  was  agreed  that  the  dock  should  always 
remain  open,  a  concession  which  may  possibly  have  been  made 
by  Gorhaniy  as  his  Lordship  the  Chief  Justice  told  the  jury, 
for  the  benefit  of  the  defendant,  in  consequence  of  an  altera- 
tion in  the  line  assented  to  bv  CoUins,  by  which  Gorham  was 
to  be  benefitted. 

There  is  not  only  proof  in  this  case  of  an  exclusive  user 
of  the  dock  in  question  by  Gof'fidm,  and  those  holding  under 
him,  from  the  date  of  the  agreement  down  to  1868,  when 
defendant  asserted  a  right  to  use  it  in  common  with  the 
plaintiff,  but  there  is  beside^  the  very  important  evidence  of 
the  plaintiff,  that  before  the  year  1836,  Collins  pointed  out 
the  dividing  line  from  the  main  street  by  the  old  wall  down 
to  the  spile,  remarking  **  that  he  had  nothing  to  do  with  the 
dock  east  of  that  line."  In  this  evidence  the  plaintiff  is  cor- 
roborated by  the  evidence  of  John  McLeod,  who  having  a 
vessel  to  be  repaired  in  Collina*  dock  in  1837,  hauled  her  into 
Gorham' 8  dock,  and  Collins  seeing  her  there  pointed  out  to 
him  the  old  wall  and  buildings,  and  the  spile  at  the  end, 
saying,  '*  This  is  my  line,  take  the  vessel  on  my  side,"  adding 
that  "  he  had  nothing  to  do  with  the  east  dock."  This  clear 
and  positive  evidence  of  a  disclaimer  of  title  in  the  east  dock 
by  ColliTia^  a  party  to  the  agreement,  who  must  have  known 
the  purport  and  meaning  of  the  ambiguous  clause  in  it  before 
referred  to,  shows,  as  I  think,  conclusively,  that  he  neither 
had,  nor  pretended  to  have,  any  right  or  claim  in  or  to  the 
east  dock,  and  if  he  had  no  title,  it  of  course  follows  that  the 
defendant,  who  claims  under  him,  can  have  none.  I,  there- 
fore, think  the  rule  lor  a  new  trial  must  be  discharged. 
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Johnston,  E.  J. — The  agreement  in  this  case  is  ambignoas. 
There  is  enough  to  show  that  the  parties  may  have  meant  to 
reserve  a  mutual  and  an  equal  right  to  the  dock ;  and  again 
it  seems  very  unlikely  from  the  nature  of  the  subject  that 
this  was  the  intention.  The  fact  of  possession  might  throw 
light  on  the  construction,  it  might  do  more,  it  might  give  a 
right  independent  of,  or  in  opposition  to  the  agreement.  The 
jury  have  not  passed  on  the  possession.  I  think  it  is  important 
they  should  do  so.  For  the  perfect  consideration  of  the  case 
I  would  like  to  know  how  the  possession  was  after  Gorfiami 
purchase  up  to  the  time  of  the  agreement;  and  again,  how  it 
was  after  the  agreement..  I  think  that  a  new  trial  is  necessary 
for  this  purpo.se,  giving  liberty  to  each  party  to  amend  the 
pleadings,  if  desired  ;  and  I  think  there  should  be  no  costs  of 
the  argument. 

WiLKiNS,  J. — The  construction  of  the  written  agreement 
in  evidence,  dated  the  ISth  November,  ISOO,  and  made 
between  two  persons  who  then  were  proprietors  respectively 
of  the  lauds  now  of  the  parties  to  thb  suit,  appears  to  me 
imattended  with  difficulty.  We  must  get  at  their  intentions 
by  interpreting  their  words  in  the  light  of  the  circutOStances 
in  which  they  were  placed  at  the  time  of  the  execution  of  the 
instrument.  There  had  been  a  contention  between  them  about 
division  line  of  their  conterminous  lands  which  they  owned 
or  claimed,  not  only  down  to  ordinary  high« water  mark,  but 
considerably  below  it,  and  below  common  low-water  mark, 
Contiguous  to  and  along  that  line  on  the  western  side  of  it. 
Collins,  one  of  the  parties  had  then  erected,  and  had  in  his 
occupation  a  wharf  extending  down  into  the  river  or  harbour 
of  Liveiyool.  That  wharf  abutted  on  its  eastern  side  on  land 
about  thirty  feet  wide,  extending  down  into  the  harbour,  over 
which  tidal  waters  ebbed  and  flowed,  and  which  at  ordinary 
high  tides  was  covered  by  the  watera  of  the  river  or  harbour 
above-mentioned.  The  land  so  covered  with  water  was  then 
claimed  as  the  soil  and  freehold  of  Gorham,  the  other  con- 
tracting party,  and  by  the  agreement  is  conceded  to  be  his. 

Contiguous  to,  and  along  the  eastern  side  of  the  last- 
mentioned  land  so  covered  with  water,  Qorham  had  then 
erected  and  was  using  and  occupying  a  wharf,  which  also 
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extended  abutting  on  the  said  land  down  into  the  river  and 
harbour.  An  aged  witness,  DunJap,  who  was  eighty-two 
years  old  at  the  trial  in  1869,  who  left  Liverpool  in  1815,  a 
nephew  of  Go^'ham,  and  who  worked  for  him,  as  he  says,  from 
the  time  he  was  able  to.  work,  and  on  the  wharf  of  Gorham, 
speaks  of  several  vessels  having,  at  his  earliest  recollection, 
loaded  at  the  end  of  his  wharf,  while  the  smaller  ones  came 
into  that  very  intermediate  space  of  tidal  water  between  the 
wharves,  which  is  the  subject  of  contention  between  the 
parties  to  this  suite.  He  described  Gorham  at  such,  his  first 
recollection,  as  having,  so  far  as  he  knew,  the  exclusive  use  of 
the  dock  in  question,  though  he  admits  CoUina,  the  other 
party,  might  also  have  Used  it.  This  witness  does  not  fix  his 
first  knowledge  of  the  circumstances  of  the  parties  to  the 
agreement  relatively  to  this  dock,  and  their  wharves,  being  at 
or  anterior  to  the  year  1800 ;  but  it  would  seem  not  to  have 
been  at  a  period  much  posterior  in  date  to  it  He  may,  there- 
fore, be  considered  as  throwing  some  light  on  the  construction 
by  aid  of  his  early  history  of  the  circumstances  connected 
with  the  instrument  before  us.  His  is  the  only  testimony 
that  could  do  so. 

The  document,  after  reciting  the  differences  that  existed 
respecting  their  common  boundarj',  adjusts  it  from  a  starting 
point  on  one  of  the  streets  of  Liverpool  down  to  the  river, 
and  then  proceeds  thus : — **  It  is  hereby  further  agreed  by  and 
between  the  said  James  Gorham  and  Paul  Collins,  that  the 
dock  between  their  w^harves  on  the  eastern  side  (Gorham*6 
side)  of  the  aforesaid  line  of  separation,  shall  forever  remain 
open  as  it  now  stands,  that  is  to  say,  that  neither  of  them 
shall  fill  it  up  with  wharves  and  other  incumbrances  whereby 
the  convenience  of  the  same  may  be  damaged  to  either  party." 
At  the  end  of  the  instrument  these  words  occur  :  — "  N.  B. — 
Before  signing,  the  distance  between  the  two  wharves  being 
measui^d  is  thirty-three  feet  arid  a-half,  which  is  to  ]>e  kept 
open  to  the  eastward  of  said  line." 

The  parties  for  the  performance  of  the  respective  cove- 
nants, lines  and  boundaries,  bound  themselves  and  their 
respective  heirs,  executors,  administrators  and  assigns, 
mutually  and  subject  to  a  penalty  of  £1,000.  It  is  clear  that 
the  measured  space  of  thirty-three  feet  and  a-half,  called  the 
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"  dock  *'  was  forever  to  remain  open  as  it  then  stood,  tbat  is 
as  a  "  dock;'  subject,  so  far  as  natural  causes  might  permit,  to 
the  flow  and  re-fiow  of  the  tidal  waters ;  that  neither  of  the 
parties  was  to  be  at  liberty  to  fill  it  up  with  wharves  or  other 
incumbrances  of  that  kind  or  nature,  or  with  any  substance 
whereby  the  convenience^  ^t,  e.,  the  convenient  use)  of  the 
same  (as  a  dock,  for  such  it  then  was,)  to  either  of  the  parties 
could  be  damaged.  In  other  words,  no  act  was  to  be  done  by 
either  party  in  relation  to  it  which  would  change  its  character 
of  a  **  dock,*'  or  lessen  its  usefulness  as  such.  Worcesiter  defines 
this  word, — 1.  "A  place  for  building,  repairing,  or  laying  up 
ships,  or  where  ships  are  loaded  or  unloaded."  2.  "A 
space  between  two  contiguous  wharves."  It  seems  to  me 
quite  certain  that  the  covenant  now  under  consideration  was 
entered  into  for  the  sole  and- exclusive  benefit  of  Gorham  and 
those  who  might  claim  under  him,  for  in  that  view,  as  he 
owned  the  soil  down  to  ordinary  high-water  mark,  and  the 
other  contracting  party  had  no  right  to  the  subtending  soil 
covered  with  water  below  high-water  mark,  the  covenant  was 
superfluous  as  respects  him.  The  words  "  whereby  the  con- 
venience of  the  same  (that  is  the  antecedent  dock)  may  be 
damaged  to  either  party,"'  seem  conclusive  to  show  that  this 
covenant  respected  the  common  benefit  and  advantage  of 
both  the  parties,  and  that  the  common  benefit  contemplated 
and  designed  to  be  protected  was,  and  could  only  have  been,, 
in  respect  of  their  common  use  of  the  measured  space  cm  a 
dock. 

It  would  follow,  then,  that  any  act  done  by  either  party 
that  would  obstruct  or  impair  that  use,  and  such  act  only 
would  be  an  act  done  in  violation  of  that  party's  covenant 
now  under  consideration.  If  this  view  of  the  effect  of  the 
agreement  relied  on  by  one  of  the  pleas  be  correct,  there 
should  be  a  new  trial.  I  do  not  see,  as  both  parties  had 
wharves,  the  one  on  one  side  and  the  other  on  the  other  of  the 
dock  in  question,  how  on  common  law  principles,  apart  from 
the  agreement,  the  plaintiff  could  complain  of  the  acts  done 
by  the  defendant  I  am  of  opinion  that  the  rule  shonld  be 
ma^e  absolute. 
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W.  8.  and  a  4  F.  8.  procured  luppllat  from  putl«  in  Si.  John,  N.  B.  Mid  Halifuc,  K.  & 
to  be  used  In  the  oonstruction  of  a  veMd,  which,  afur  her  completion,  was  reglatered  In  the 
name  of  &  8.  To  the  partlee  in  8t  John  W.  8.  and  to  thoee  In  Halites  &  &,  whoee  name 
alone  appeared  npon  the  reglitiy,  wae  repreaented  as  owner.  Aefelone  were  brought  by  the 
St.  John  cradltora  airalnft  W.  8.  tor  the  goodi  supplied  on  hli  credit,  and  judgmenti  obtained, 
and  ezecutiofis  iaeued,  under  which  tile  veieel  wae  levied  upon  and  eold  as  the  properly  of 
W.  8.  While  tiie  veeml  waa  In  the  onelody  of  the  Sheriff  and  prior  to  the  eale  B.  8.  executed 
a  bin  of  eale  In  the  f^rm  required  by  the  Act  to  plaintUI,  one  of  the  Halltex  crediton,  who 
tmmedUtely  hai  the  tame  regleterod,  and  reodved  a  fonnal  delivery  of  the  reeeel  from  B.  & 
TheSherUI  eokl  all  the  tntoreet  of  W.  8.  In  theveeeeltodeftadantanddellvereda  btllof  eale 
eC  the  aame  which  was  not  recorded.  Flalntlfl  thereupon  brought  an  action  of  replevin, 
which  esme  on  fbr  trial,  but  in  coneequenoe  of  the  length  ei  the  oanae  and  Insulllclent  tloM 
eoold  not  be  concluded.  At  the  suggestion  of  the  prsaiding  Judge  a  rule  was  entered  Into  by 
whldl  It  was  agrscd  that  a  verdict  should  peas  for  plalntHI,  with  power  to  the  Court  to  deter* 
mine  and  draw  the  same  infersnces  ftrom  the  evidence  that  a  Jury  might  do^  and  either  enter  a 
verdict  for  plaintiff  or  defendant  or  order  a  nonsuit  as  they  might  think  lit,  and  also  with 
power  to  determine  the  vqnitlee.  If  any,  and  to  order  a  mie  of  the  vessel  and  pio^ment 
of  the  proceeds  Into  Court  to  abide  the  Jodicmenk 

Held,  First,  by  Sir  W.  Toch«,  a  J.,  DmBaekis.  and  DoM,  J  J.,  (Jonmon,  E.  J. 
dukUanU,  and  WiLium,  J.  tfUsenfisiifs,)  thai,  B.  8.,  being  the  rsglstersd  owner,  was  not 
preehided  by  the  levy  of  executions  against  W.  8.  fkom  giving  the  Mil  of  sale  to  the  plain- 
tiff and  transferring  to  the  Uttor  a  posieesion  fullclent  to  support  replevin.  Alao^  under  the 
authority  of  Lan§  v.  Dorm^,  1  Oldilght^  STS,  that  replevin  would  lie. 

Second,  by  8m  W.  Tovwa,  0.  J.,  iQBxnom,  B.  J.,  and  DmBauim,  J.,  thai  the  reglslfy 
of  the  vessel  being  only  pHiiMi/Bcis  evidence  of  title  and,  there  being  evidence  of  fraud  and 
oolSusion  between  W.  8.  and  B.  8.,  in  rsgard  to  the  rsgistiji  In  order  to  delsat  the  crediton  of 
the  fofBMr,  that,  under  the  equitable  powers  conlened  by  the  rule,  the  parties  aflseled  by  thu 
fmnd  Should  be  rsstorsd  to  their  just  retetlona  to  the  vesml  and  the  St  John  and  Halifax 
credllon  be  admitted  to  a  rateable  paitlclpntloB  in  the  proceeds.    . 

Qy  WiLXixa,  J.,  that  to  dimw  Inferencce  of  fraud,  unlem  th^  are  Irrsslstahle  In  their 
chancter,  for  the  purpcee  of  annulling  e  registered  prima  >lMis  title  to  a  British  ahlp^  Is 
beyood  any  Judicial  competency. 

By  Doos,  J.,  that  trend  was  not  mflteiently  proved  tomvold  the  prima  faeU  title  oenfemd 
by  the  loglstiy. 

Sib  William  Young,  C.  J.,  now,  (January  7th,  1871.) 
delivered  the  judjgment  of  the  Court :— ^ 

This  in  an  action  of  replevin  tried  at  Dighy,  in  JvmSt  1869, 
when  a  special  rule  waa  entered  into,  which  was  very  fully 
and  ably  argued  before  the  Court  in  Decemher  term,  and  now 
stands  for  judgment  The  matter  in  litigation  waa  a  ship 
called  the  Arthabaaka,  and  the  pleaa  put  in  were  nan  cepU 
and  nondetinet, — an  aaaortion  of  the  defendant'a  title, — a 
denial  of  the  plaintiflTa  poaaeaaion  at  any  time,  and  a  fifth 
plea  setting  out  a  judgment  and  execution  by  TurnbuU  4 
Wattaee,  and  another  judgment  and  execution  by  th^  defend- 
ant and  hia-partnet  for  considerable  auma  againat  William 
Short,  and  a  levy  on  the  ahip  aa  hia,  though  aha  waa  reglatered 
in  the  name  of  hia  aon  Bef^amin  T.  Short.    The  plea  then 
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avers  that  the  ship  was  really  and  truly  the  property  of 
William,  and  that  the  registry  was  falsely  and  fraudulently 
procured  and  continued  by  Benjamin^  in  collusion  with 
WUliavi,  to  delay  and  defeat  the  creditors  of  William,  who 
notwithstanding  seized  the  ship  and  brought  her  to  sale  by 
public  auction,  when  she  was  sold  and  delivci*efl  by  the  sheriff 
to  the  defendant.  The  plea  also  avers  that  after  the  levj^  and 
before  the  sale,  the  sheriff  being  still  in  possession  and  the 
plaintiff  aware  thereof,  the  said  BenjarauK  by  bill  of  sale  of 
the  ship  as  a  registered  ship,  fraudulently  pretended  and 
assumed  to  convey  the  same  to  the  plaintiff  There  was  no 
replication  to  these  pleas,  and  no  equitable  plea.  The  two 
houses  above  named  do  business  in  St  John,  N,  B,,  and  Mr. 
Jones,  a  third  party  doing  business  there,  and  having  also  a 
claim  on  William  Short,  and  an  execution  against  him,  was 
introduced  into  the  rule.  The  plaintiff,  on  the  other  hand, 
represents  his  own  firm  and  the  firm  of  Eamm  <£  Co.,  both 
doing  business  at  Halifax,  and  having  claims  on  Benjami/n 
Short,  who  sought  to  protect  them  and  himself  by  the  bill  of 
sale.  The  claims  of  the  five  firms  are  all  bona  fide,  and -no 
imputation  rests  upon  any  of  them ;  each  of  the  two  sets  of 
creditors  desiring  to  secure  their  own  debt,  and  the  alleged 
fraud  as  between  the  Shorts  being  confined  to  themselves. 

It  appeared  on  the  trial  that  the  levy  was  made  on  the 
ship  in  Augiist,  and  that  she  was  advertized  for  sale  on  the 
2nd  September,  18C7,  and  that  just  before  the  time  appointed 
for  the  sale,  Benjamin  Short  executed  a  bill  of  sale,  in  the 
form  required  by  the  Act,  to  Mr.  Grant,  the  plaintiff,  who 
had  it  immediately  recorded,  and  forbade  the  sale,  which  the 
sherifi'  then  withdrew ;  the  sheriff  then  consulted  the  attorneys 
of  the  defendant,  and  on  the  same  day  sold  to  him  the  interest 
of  William  Shoi^t,  and  afterwards  executed  a  bill  of  sale 
thereof  which  has  not  been  recorded.  I  am  stating  the 
evidence  on  this  point  as  I  shall  state  it  throughout,  not  in 
detail  but  as  a  whole,  conveying  the  impression  it  makes  on 
my  own  mind,  and  touching  only  its  leading  features. 

The  first  question  raised  at  the  trial  and  on  the  ailgument, 
and  on  behalf  of  the  defendant  was,  whether  replevin  under 
these  circumstances  would  lie.  It  was  urged  that  the  plaintiff 
bad  never  been  in  possession  of  the  ship,  to  which  it  was 
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replied  that  the  possession  of  Bevjamin  Short,  who  had 
undoubtedly  an  actual  possession  independent  of  the  father, 
was  in  nowise  aflFected  by  the  wrongful  levy,  and  the  pretended 
possession  of  the  sheriff,  and  that  the  possession  of  Benjamhx, 
having  passed  de  facto  and  dejure  to  the  plaintiff,  the  subse- 
quent sale  to  the  defendant,  and  his  possession  taken  there- 
under, was  an  illegal  act,  and  could  not  infringe  the  plaintiff's 
right  which  he  now  asserted  in  replevin.  Now  it  is  well 
known  that  there  is  a  difference  of  opinion  upon  the  nature 
and  extent  of  the  action  of  replevin  in  this  Court,  and  that  a 
majority  of  the  Bench  give  it  a  wider  scope  than  two  of  my 
learned  brethren  altogether  approve.  This  difference  has  been 
fully  argued,  and  I  desire ^o  incorporate  with  this  judgment 
my  former  judgments  as  reported  in  1  Oldrigkt,  352  and  575, 
and  to  note  particularly,  as  I  did  in  the  last  of  thcvse  judgments, 
in  Lane  v.  Dorsay,  1  Oldright,  579,  that  I  found  my  opinion 
altogether  upon  our  Provincial  Acty  freely  admitting  that  it 
is  at  variance  with  the  English  rule;  at  present  it  is  enough 
to  add  that  the  majority  of  the  Court  who  take  part  in  this 
judgment  hold  that  it  comes  within  the  spirit  and  meaning  of 
our  previous  decisions,  and  that  the  plaintiff  having  acted  on 
these  was  in  our  opinion  entitled  to  his  writ. 

An  immense  mass  of  testimony  was  produced,  occupying 
the  time  of  the  Court  for  four  daj^s,  and  extending  to  the 
afternoon  of  Saturday,  the  last  day  on  which  the  Court  could 
sit.  As  it  was  obvious  that  the  addresses  of  counsel  and  the 
charge  would  run  into  a  late  hour,  and  would  leave  the  jury 
but  little  time  to  consider  so  complicated  a  case,  and  it  was, 
therefore,  doubtful  if  any  verdict  could  be  obtained,  I  suggested 
that  the  counsel  should  come  to  an  agreement  on  the  terms  of 
a  rlile,  remitting  tl\e  whole  matter  to  the  Court,  -to  bo  si;^ned 
by  the  counsel,  and  by  Bcdjamin  Short,  who  was  then  pre- 
sent. After  a  long  negociation  thi<<  was  efft'ctod,  and  a  rule 
was  signed  which,  although  not  jxiiogether  what  I  would  liave 
myself  approved  of,  will  enable  us,  1  trust,  to  do  ju'  tic** 
between  the  parties.  It  imj)oses  on  the  Coint  ratlior  nn 
invidious  office, — to  draw  inferences  wlicre  fraud  i>,  tlit'  sub- 
stiarnin  of  ti)e  dL-fo.nce, — but  this  is  a  .\'sj^'>iivH';lit y  inci.]i»Tit 
at  times  to  all  Courts,  and  from  wliich  tln.-y  i.uu  \\*>t  ai  liU-itv 
to  !:>linnk.     I  ujay  add  thai  as   tlu-  .^liip  at   the   time   uf  llio 
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trial  was  laid  up  at  Halifax,  I  suggested  that  she  should  be 
sold  at  once,  and  the  proceeds  paid  into  Court,  but  Benjamin 
Short  refused  his  assent,  as  he  had  a  right  to  do,  having 
signed  the  rule,  I  am  bound  to  add,  with  considerable 
reluctance. 

There  is  no  necessity  for  a  Court,  when  a  disputed  ques- 
tion of  fact  is  submitted  to  them,  any  more  than  for  a  jury, 
to  state  the  grounds  of  their  conclusion,  which  in  the  present 
instance  would  protract  this  judgment  to  an  inordinate  and 
inconvenient  length.  I  am  the  less  disposed  to  do  this  because 
it  is  impossible  not  to  condemn  the  conduct  of  William  Short, 
and  he  has  departed  this  life  since  the  trial.  It  was  too  clear 
to  be  denied,  from  the  evidence  of  the  three  St  John  wit- 
nesses, all  intelligent  and  respectable  men,  from  William 
Short's  own  letters  and  -entries,  from  his  connection  with  the 
ship,  the  mortgage  he  took  f  rem  Benjamin  and  released,  and 
from  man}'  other  circumstances  in  proof,  that  he  misled  and 
deceived  his  St.  John  creditors ;  that  they  trusted  him  on  his 
representation  and  in  the  faith  that  he  was  the  builder  of  the 
ship,  and  that  they  were  to.  be  paid  out  of  her  proceeds.  The 
goods'  furnished  by  Tiimhull  and  Wallace,  and  by  the 
Robertsons,  went  to  a  large  extent  directly  into  the  ship,  and 
the  other  goods  supplied  by  them  and  Mr.  Jones,  went  no 
doubt,  to  a  considerable  degree,  into  the  hands  of  the  work- 
men. Nor  is  it  possible  to  exempt  Benjam,in  Short  from 
blame,  though  in  a  less  measure.  The  evidence  that  presses 
most  strongly  against  him  is  that  of  Mr.  Jones.  He  is  proved 
to  have  told  Mr.  Jones  that  his  father  was  very  busy  getting 
his  vessel  ready  for  launching, — that  the  father  could  not 
come  over  to  St  John  on  that  account.  He  wanted  more 
goods  than  Mr.  Jones  could  give  him.  At  that  time  Mr. 
Jones  had  no  suspicion,  and  first  lieard  reports  of  the  trans- 
fer of  the  ship  three  or  four  months  after  in  January  or 
Fehi^varif,  18G6.  It  was  stated  at  the  argument  that  Ben^ 
janiin,  being  no  part}'  to  the  suit,  could  not  be  heard  in  reply, 
but  I  cannot  help  thinking  that  being  present  in  Court,  it 
would  have  been  more  prudent  in  him,  if  he  could  have  con- 
tradicted the  above  statement,  to  have  expressed  his  willing- 
ness to  be  examined.  The  evidences,  on  the  other  hand,  of 
the  ship  having  been  built  and  owned  by  him  independent  of 
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his  father,  and  of  her  having  been  navigated  for  his  benefit, 
are  numerous  and  strong,  and  in  my  opinion  would  have 
greatly  puzzled  a  jury.  He  hired  the  yard  in  which,  and  the 
men  by  whom  the  ship  was  constructed  ;  these  men  he  paid  ; 
most  of  them  had  no  knowledge  of  William  Short  in  the 
transaction  ;  he  engaged  the  master  who  sailed  her,  and  who 
accounted  with  him  alone  for  several  months ;  from  first  to 
last  the  master,  who  was  an  intelligent  and  apparently  a 
disinterested  witness,  never  heard  the  father  claim  property  in 
her. 

There  is  no  question  that  Benjamin  gave  his  whole  time 
and  thoughts,  and  devoted  his  whole  credit  and  means  in  1865, 
including  the  supplies  he  received  from  his  Halifax  creditors, 
to  the  building  of  this  vessel ;  and  my  own  conviction  is,  that 
she  was  built  with  the  joint  means  and  on  the  joint  account 
of  the  father  and  son.  Crowse,  indeed,  one  of  the  defendant's 
witnesses,  says  that  William  and  Benjamin  Short  hired  him 
and  called  the  ship  theirs,  though  he  afterwards  qualifies  this 
declaration. 

Such  being  the  facts  of  the  case,  and  the  impression  they 
have  left  on  my  own  mind,  let  us  now  turn  to  the  law  of  it, 
which,  as  we  will  presently  find,  involves  very  important 
qifestions. 

It  was  contended  by  the  plaintifTs  counsel  that  the  regis- 
tered owner  of  a  ship  is  the  only  owner  known  to  the  law 
or  in  equity;  that  the  title  of  Benjamin  Short,  being  the 
registered  owner,  could  not  be  impeached  at  law,  and  that 
the  plaintiff  deriving  title  from  him,  and  having  become  the 
registered  owner,  his  title  was  in  no  way  affected  by  the  pre- 
vious conduct  of  Benjamin  Short,  even  though  it  should  be 
held  to  have  been  fraudulent  These  are  extensive  proposi- 
tions, supported,  it  is  said,  by  many  cases,  and  as  we  all  know, 
very  commonly  entertained.  The  cases  on  the  Registry  Acta 
were  thoroughly  reviewed  in  the  unanimous  judgment  given 
by  this  Court  in  Jidy,  1862,  in  the  case  of  Cahoon  v.  Moi^ow, 
1  Oldright,  148.  The  latest  that  were  there  cited  were  those 
of  the  Liveiyool  Borough  Bank  v.  Turner,  3  Law  Times  Rep., 
N.  S.,  84  and  494,  and  McLarty  v.  Middleton,  4  Law  Times 
Rep.,  N.  S.,  852.  In  the  first  of  these  in  1860,  Vice-chancellor 
Wood,  now  Lord-Chancellor  Haiheway,  said ;  "  The  question 
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was,  whether  or  not  the  Legislature  had  departed  from  the 
policy  by  which  it  waa  provided  that  all  transactions  from 
'  the  original  grand  bill  of  sale '  downwards,  should  appear  on 
the  face  of  the  register."  After  remarking  on  the  lan^age  of 
the  Mercantile  Shipping  Act,  1854,  and  other  matters  dshor$ 
the  register,  the  Vice-chancellor  said,  "  it  appeared  "  to  him, 
"  that  unless  he  could  find  some  reason  for  altering  the  public 
policy,  that  policy,  having  a  clear  and  distinct  title  on  the 
the  register,  totally  unaffected  by  any  of  these  matters  dehon 
the  register,  must  still  prevail."  On  appeal  from  this  decision 
Lord  Chancellor  Ca/mphell,  in  affirming  it,  said  ;  **  A  disclosure 
of  the  true  and  actual  owners  of  every  BritUt  ship,  is  con« 
sidered  to  be  of  the  utmost  importance,  with  a  view  to  the 
commercial  privileges  which  British  ships  are  entitled  to,  and 
still  more  with  a  view  to  the  proper  use  and  honor  of  the 
British  flag.  The  state  can  only  attain  the  desired  informa- 
tion bv  the  register  disclosing  the  names  of  the  true  owners ; 
and  by  the  evidence  being  considered  by  the  state  the  only 
evidence  of  ownership."  By  section  43  also  of  the  MerccuntiU 
ShippiTig  Act,  1854,  a  clause  then  for  the  first  time  adopted, 
it  was  enacted  that  no  notice  of  any  trust,  express,  implied, 
or  constructive,  shall  be  entered  in  the  register  book  or 
received  by  the  registrar. 

So  the  law  stood  till  July,  1862,  when  the  Amendment  Act 
of  that  year  was  passed,  and  the  3rd  section,  giving  a  declara- 
tory constiniction  to  the  expression  "beneficial  interest"  in 
the  principal  Act,  and  permitting  equities  to  be  enforced 
afi^ainst  owners  and  mortgagees  of  ships  in  respect  of  their 
interest  therein,  introduced  a  new  element  into  the  law  of 
shipping.  The  meaning  and  extent  of  this  very  important 
section  do  not  appear  to  have  come  much  before  the  Courts, 
and  are  moi'e  restricted  than  would  naturally  suggest  them- 
selves on  a  first  perusal,  if  the  view  taken  by  Mr.  McLachlan 
in  the  supplement  to  his  Treatise  on  Merchant  Shipping, 
fol.  4-5,  is  to  Le  received  as  sound.  "The  only  equities 
named  "  he  says, ''  are  equities  against  owners  and  mortgagees. 
Equities  in  their  favor  could  not  be  enforced  under  the  previous 
shipping  acts."  He  concludes,  therefore,  "  that  the  statute  of 
1862,  since  it  distinctly  mentions  only  equities  against  owners 
and  mortgagees,  becomes  exclusive  as  to  all  other  rights  not 
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on  the  register,  which  could  not  exist  except  in  derogation  of 
the  absolute  title  evidenced  by  that  document"  Notwith- 
standing the  recognition  now  of  interests  arising  under  con- 
tract, and  other  equitable  interests,  the  register,  he  adds,  "  on 
which  they  cannot  appear,  and  the  respective  statutory  instru- 
ments of  sale  or  mortgage,  the  use  of  which  is  a  condition  to 
registraticm,  are  still  indbpensable  to  the  acquisition  of  the 
full  rights  of  property  valid  against  all  claimants."  These 
opinions  coming  from  a  writer  of  authority  are  of  considerable 
weight,  but  were  not  at  all  reviewed  or  even  mentioned  at 
the  argument  of  this  case,  and  I  have  not  found  them  either 
affirmed  or  denied  in  the  few  cases  reported  in  the  books.  In 
StapUton  V.  Haymen,  9  L.  T.,  N.  S.,  655,  2  Hurlstone  & 
Coltman,  918,  Pollock,  C.  B.,  speaking  of  the  above  section, 
says,  '*  that  after  the  decision  in  the  Liverpool  Borough  Bank 
V.  Turner,  it  was  feared  that  the  rights  of  the  vendee  of  a 
ship  might  be  defeated  after  he  had  paid  the  purchase  money 
by  the  bankruptcy  of  his  vendor,  and  the  Legislature  there- 
fore intervened,  and  by  this  enactment  gave  effect  to  the 
equities  arising  out  of  contracts."  The  section  is  also  relied 
on  in  Ward  v.  Bedc,  13  C.  B.,  N.  S ,  668,  where  it  is  stated 
by  Mr.  Lush  to  have  arisen  out  of  the  decision  already  cited. 
It  seems,  also,  to  have  been  the  ground-work  of  the  case  of 
Lacon  v.  Liffon,  32  L.  J.  Ghana,  25,  which  we  know  only 
from  the  foot-note  to  Maude  A  PcUocUe  Compendium  of 
Shipping  Law,  35. 

I  wish  to  be  understood,  therefore,  as  speaking  with  great 
diffidence  of  the  legal  effect  of  this  section,  or  its  exact  bearing 
on  the  case  in  hand.  The  main  ground  on  which  the  defendant 
attacks  the  pkintiff 's  title  is  set  out  in  the  fifth  plea,  alleging 
that  the  registry  to  Benjamin  Short,  on  his  declaration  of 
ownership,  20tK  Decemher,  1865,  was  falsely  and  fraudulently 
procured,  and  that  in  the  eye  of  the  law ;  WiUiam  Short, 
notwithstanding  the  registry,  remained  the  real  owner.  The 
principal  case  in  support  of  this  contention  was  that  of  Orr  v. 
Dickinson,  reported  in  1  Johnson,  1 ;  28  L.  J.  Ch.,  516,  to 
neither  of  which  we  have  access,  and  I  refer  to  it  from  a 
manuscript  copy  furnished  by  the  defendant's  counsel.  There, 
a  power  of  sale  under  the  MerchaaM  Shipping  Act  had  been 
misapplied,  and  the  directions  of  the  statute  evaded  by  the 
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insertion  of  a  fictitious  amount,  the  sam  of  £1300  having 
been  substituted  for  £900  actually  advanced.  Vice  Chancellor 
Wood  says  in  his  judgment ;  "  A  man  who  has  given  a  power 
of  attorney  to  another  to  sell  foi  £1300  has  not  authorized 
the  attorney  to  sell  for  less,  that  the  statute  says,  and 
that  common  sense  and  every  principle  of  law  require." 
"  Therefore  the  bill  of  sale  though  purporting  to  be  good,  so 
that  the  registrar  would  be  obliged  to  treat  it  as  a  perf^Uy 
valid  instrument,  was  a  nullity,  and  there  was  no  reason  for 
passing  by  such  an  instrument  as  that,  any  interest  in  the 
vessel.''  This  decision  it  is  to  be  noted,  was  in  1858-9,  four 
years  before  the  passage  of  the  AmendmeyU  Act,  and  turned 
partly  on  the  distinction  between  the  legal  and  equitable  title 
in  ships  which  does  not  apply  here.  The  Vice  Chancellor 
held  that  the  legal  title  had  not  passed,  and  that  the  bare  fact 
of  the  registration  of  a  bill  of  sale  valid  on  the  face  of  it, 
would  not  of  itself  give  an  absolute  title  at  law.  The  power 
not  having  been  exercised  in  conformity  with  the  certificate, 
it  had  no  more  effect  than  if  the  bill  of  sale  had  been  a 
forgery.  '*  I  can  find  nothing,"  said  he,  "  in  the  principle  of 
national  policy,  which  requires  that  registration  shall  give 
operation  to  that  which  is  a  nullity,  and  as  such  I  think  the 
registry  of  sale  must  be  treated  here." 

A  decision  of  the  Supreme  Court  of  New  Brunswick  in 
1840,  that  of  McLean  v.  Grant,  1  Kerr,  50,  proceeds  upon  the 
same  principle.  There  it  was  held  that  a  registry  of  a  ship 
procured  by  fraud  on  the  true  owner,  by  a  person  who  had 
obtained  possession,  by  means  that  were  unknown,  of  the 
builder's  certificate,  and  made  a  false  declaration  of  ownership 
at  the  custom  house,  is  null  and  void,  and  will  be  considered 
at  law  as  well  as  in  equity,  not  to  afiect  the  property  and 
right  of  possession  as  against  the  owner  and  his  lawful 
assignee.  The  plaintiffs  were  the  assignees  of  the  builder 
under  a  general  trust  deed  for  the  benefit  of  creditors,  and 
the  action  was  replevin.  It  was  contended  at  the  trial  that  the 
registering  of  the  ship  by  the  collector  vested  the  property  in 
the  defendant,  so  far  &s  legal  rights  were  concerned ;  and  that 
the  certificate  of  registry  remaining  unrevoked  must  be  taken 
as  the  index  of  property,  and  that  the  plaintiff  should  have 
resorted  to  the  Court  of  Chancery  to  set  it  aside^  if  fraudu- 
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lently  and  improperly  obtained.  But  the  Court  held  that  the 
registering  being  fraudulent  and  void  should  be  so  treated  in 
a  court  of  law  as  well  as  in  equity. 

There  are  two  other  cases,  decided  in  1808  and  '69,  to 
vhich  I  shall  now  refer,  being  the  latest  that  I  have  found. 
The  first  is  Michael  v.  Fripp,  19  Law  Times  Reps.,  N.  S.,  257, 
where  the  question  was  as  to  the  power  of  a  guardian  over  a 
ship  registered  in  the  name  of  his  son,  a  minor,  and  it  was 
held  that  a  mortgage  and  bill  of  sale  executed  by  the  guardian 
were  null  and  void.  Vice  Chancellor  Milling  m  his  judgment 
referred  to  Orr  v.  Dickinson,  and  said  he  was  glad  it  had 
been  decided  that,  although  the  name  on  the  register  is  prima 
fade  evidence  of  ownership,  it  is  not  to  be  taken  as  conclusive. 
The  other  case  is  that  of  Bell  v.  Blyth,  19  Law  Times  Reps., 
N.  S.,  662,  which  is  very  interesting  as  showing  the  value 
that  still  attaches  to  the  registry.  The  foot-note  saj^s,  and 
the  judgment  of  the  Lord  Chancellor  and  the  late  Lord  Justice 
Seltuyn  sustain  it,  that  it  is  the  whole  object  of  registration 
under  the  Merchant  Shipping  Act,  1854,  that  there  shall  be  a 
true  statement  upoii  the  register  of  every  transaction;  and 
when  there  is  standing  upon  the  register  only  one  mortgage 
which  is  therein  shown  to  have  been  discharged,  the  mortgagor, 
aware  of  a  subsequent  mortgage  which  the  mortgagee  has 
neglected  to  register,  cannot  hand  over  the  old  security  to  a 
third  person,  so  as  to  ^ive  him,  in  virtue  thereof,  precedence 
over  the  holder  of  that  subsequent  mortgage.  And  notwith- 
standing that  the  entry  of  the  discharji^e  of  the  earliest  mort- 
gage was  made  by  error,  and  that  there  appeared  upon  the 
register  an  entry  to  that  effect  signed  by  the  registrar,  it  was 
held  that  the  earliest  mortgage  was  entirely  gone  by  the  entry 
on  the  register  of  its  discharge.  I  do  not  go  into  the  circum- 
stances of  this  case  as  they  have  no  bearing  upon  the  present, 
but  it  is  remarkable  that  the  error  committed  was  that  of  the 
registrar,  and  that  the  law  did  not  permit  him  to  redress  it 
by  a  subsequent  entry. 

Let  us  pause  now  and  inquire  what  rule  may  be  fairly 
derived  from  these  cases.  It  is  obvious  that  the  register  of  a 
ship,  though  it  may  be  perfect  on  the  face  of  it,  is  only  prima 
facie  evidence  of  title,  and  that  a  prudent  vendee  must  look 
behind  it  and  ascertain  on  what  it  is  founded.    The  bill  of 
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sale  may  be  a  forgery,  or  the  power  on  which  it  rcatj  imper- 
fect or  fraudulent,  the  bill  of  sale  as  in  the  New  Bnin$wick 
case  may  have  been  cancelled,  and  the  builder'^  certificate 
used  without  authority ;  it  may  have  been  executed  under  a 
certificate  which  it  professes  to  follow,  but  does  not;  the 
register  may  be  colorable  to  conceal  the  nationality  of  the 
owners,  as  in  the  case  of  the  Princess  Charlotte,  Bro.  &  Lush., 
75,  where  the  Court  of  Admiralty  held  it  to  be  no  better  than 
waste  paper.  In  these  and  the  like  cases  of  palpable  fraud 
or  of  graver  crime,  there  is  no  difficulty  in  applying  the  rule. 
It  would  be  monstrous  to  allow  a  forged  bill  of  sale,  or  a 
stolen  or  misapplied  certificate  to  be  the  ground  work  of  a 
title.  But  suppose  there  is  no  forgery  and  no  fraud  upon  the 
builder  pr  owner,  and  that  with  his  full  assent,  or  upon  his 
I>ill  of  sale  duly  executed,  though  upon  a  pretended  or  an 
inadequate  consideration  the  register  passes,  what  is  to  be  the 
effect  in  these  and  similar  cases  of  proceedings  perfect  upon 
the  face  of  them.  On  the  one  side  there  is  the  natural  desire 
and  the  duty  of  a  Court  to  uphold  the  just  claims  of  creditors, 
and  to  defeat  any  attempt  to  out-manoeuvre  and  defraud 
them.  On  the  other,  the  danger  of  compelling  a  boiia  fi^h 
purchaser  or  moitgagee  to  look  in  every  case  to  matters  dehors 
the  register  or  the  bill  of  sale,  and  thereby  loweiing  the  sale- 
able value  and  the  transferable  properties  of  shipping. 

I  throw  out  these  suggestions  as  demonstrating  tlie  diffi- 
culty, or  rather  the  impossibility,  of  laying  down  any  general 
rule.  Every  case  must  depend  upon  its  own  circumstances, 
and  it  is  upon  the  peculiar  circumstance)  of  this  case  that  we 
are  bound,  I  think  to  decide  it. 

As  I  have  already  said.  I  think  the  register  w&s  wrong- 
fully taken  in  the  single  name  of  Benjamin  Short,  and  that 
the  father's  name  ought  to  have  been  associated  with  the 
son's;  If  the  object  was,  as  seems  but  too  palpable,  to  shut 
out  the  Xew  Brunswick  creditors  who  had  supplied  the  iron, 
the  cor<}age  and  the  sails,  so  much  the  more  Anxious  would  a 
Court  be  to  defeat  such  an  object.  IV)  give  full  effect  to  the 
agreement  of  2nd  Septtmher,  1867,  by  paying  the  Halifax 
creditors  in  full,  and  handing  over  the  surplus  to  Benjamin 
Skoi%  would  be  contrary  to  every  principle  of  justice.     On 
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the  other  hand  it  must  be  remembered  that  having  notice  of 
the  register  to  ^et^amin  jSfAor^  in  January,  1866,  they  lay 
by  for  many  months,  assenting  apparently  to  his  ownership, 
and  giving  him  a  factitious  credit  of  which  he  availed  him- 
self in  Halifax,  O-rani,  Romans  <t  Co.,  and  Eaaon  Jc  Co.,  are 
admitted  to  be  bona  fide  creditors,  and  they  did  nothing  from 
which  any  merchant  in  the  ordinary  course  of  business  would 
have  shrunk.  They  accepted  a  conveyance  from  the  regis- 
tered owner  to  cover  their  debt,  aware  indeed  of  the  contending 
claims,  but  ignorant  of  all  the  circumstances  which  have  given 
to  this  case  its  peculiar  character.  To  pay  the  New  Brunswick 
creditors  in  full  and  shut  out  the  Halifax  creditors  would  ha 
equally  repugnant  to  equity  and  justice.  The  rule  empow^rR 
us  to  determine  all  the  equities  which  can  be  enforced  in  a 
Court  of  Equity,  and  to  order  a  sale  of  the  ship,  an  accounting 
and  a  distribution.  Now  it  is  a  rule  that  equity  looks 
upon  that  as  done  which  ought  to  be  done.  This  enables 
agreements  to  be  performed  as  they  ought  to  have  been 
according  to  the  original  intent,  not  as  the  parties  may  have 
executed  them.  The  Shorts  ought  to  have  been  on  the  register 
as  owners  equally  entitled.  They  built  the  ship  in  common, 
and  had  the  joint  benefit  of  the  materials  and  goods  expended 
in  her  construction.  I  am  of  opinion,  therefore,  that  the  net 
proceeds  of  the  ship  and  her  earnings  since  September,  1867, 
should  be  distributed  at  an  equal  pound  rate  among  the  five 
firms  composed  of  the  New  Brun»kvick  and  Hcdifax  creditors, 
and  the  surplus,  if  any,  paid  to  Benjamin  Short,  A  rule 
should  be  drawn,  referring  the  accounts  of  the  ship's  husband 
to  a  Master  of  this  Court,  allowing  the  $315  paid  to  Beard 
and  Vining,  and  all  necessary  and  proper  outlays  for  repairs, 
wages,  premiums  of  insurance,  and  other  things  in  and  about 
the  ship,  and  charging  her  earnings  and  freights  to  the  tim^* 
of  accounting,  ordering  also  that  the  ship  on  her  arrival  should 
be  sold  under  the  direction  of  the  same  Master  by  public 
auction,  and  conveyed  bj*  the  plaintiff  as  the  registered 
owner  to  the  purchaser,  the  purchase  money  to  be  lodged  in 
the  bank  in  the  name  of  the  accountant-general,  and  paid  out 
under  the  order  of  this  Court  or  a  Judge  thereof. 

The  question  of  cojts  under  both  branches  of  the  rule  is 

for  the  present  reserved. 
17* 
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DesBarres,  J. — This  was  an  action  of  replevin  for  the 
brigantine  Arihabaska,  which  the  plaintiff  claims  under  a  bill 
of  sale  executed  to  him  by  Benjamin  Slicn't  on  the  2nd 
Scptevther,  1807,  and  registered  on  the  same  day  by  the 
proper  officer  of  the  port  of  Dighy,  It  was  given  in  payment 
of  certain  debts  due  by  Benjamin  and  F.  Short  to  the  i-espec- 
tive  firms  of  Grcuit  c6  Romans  and  Enson  A  Co.,  raerchants  in 
this  city,  for  goods  supplied  by  them  to  B,  A  F.  Shoii, 
amountin":  together  to  S18S7.  This  vessel  was  built  in  1865 
at  Bear  River,  in  the  county  of  Dighy,  whei*e  B,  A  F.  Short 
resided  and  carried  on  business  together  as  merchants.  It 
appears  that  Benjamiyi  hired  the  shipyard,  procured  the 
materials  for  the  hull  of  the  vessel,  and  hired  the  workmen, 
whose  wages  were  paid  partly  in  cash  and  partly  in  goods 
out  of  the  shop ;  but  it  was  proved  that  Wm.  Sliort,  the 
father  of  B.  A  F.  Short,  who  also  rosi«led  at  Bear  River,  had 
purchased  from  the  defendant  and  his  partner,  merchants  in 
St  John,  y.  5.,  the  sails,  rigging,  chains  and  anchors  for  the 
said  vessel,  amounting  to  J24-00  or  82500,  on  his  own  credit, 
a  circumstance  from  which  it  might  be  presumed  that  the 
father  and  the  sons  were  jointly  interested  in  the  building  of 
the  vessel,  and  that  if  Wm.  ShoH,  the  father,  w^as  not  the  sole 
owner,  ho  was  at  least  an  owner  of  a  large  portion  of  the 
vessel.  On  the  20th  day  of  December,  1865,  Benjaviin  Short j 
having  obtained  the  builder  s  certificate,  and  made  the  usual 
declaration  of  ownership  required  by  the  Merchant  Shipping 
Act  of  1854,  obtained  a  register  of  the  Arthahaeka  at  the  port 
of  Dighy  in  his  name  &s  sole  owner,  and  on  the  same  day 
executed  a  mortgage  of  her  to  his  father,  Win.  Short,  for 
$8074,  which  was  discharged  on  the  20th  JxLne,  1867, 
though  it  does  not  appear  that  any  money  was  paid  by 
Benjamin  to  his  father.  Benjamin  Short  being  then  the 
registered  owner  sent  the  vessel  to  sea,  and  on  her  i-eturn  to 
the  port  of  Dighy,  after  making  seveml  voyages  to  the  West 
Indies  and  the  United  States,  she  was  seized  by  the  sheriff 
under  several  executions  issued  against  Wm.  SfioH,  and  adver- 
tised for  sale.  While  the  vessel  was  in  the  custody  of  the 
sheriff,  and  before  any  sale  was  effected  under  these  executions. 
Benjamin  Short  executed  to  the  plaintiff  the  bill  of  sale  of 
the  Arihabaska^  before  referred  to,  of  the  2nd  Septem&er,  1867, 
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for  payment  or  security  for  the  payment  of  the  amounts  due 
to  the  firms  of  RomanSy  Gh^ryi  A  Co.,  and  Esson  A  Co.,  where- 
upon  possession  of  the  ship  was  formally  delivered  by 
Benjamin  Shoi*t  to  the  plaintiff,  who  then  became  the  sole 
und  aVjsolute  owner  of  the  ship  for  which  the  present  action 
was  brought  After  the  execution  and  recording  of  the  bill 
of  sale  from  Benjamin  Shoii;  to  the  plaintiff,  and  on  the 
same  day  the  vessel  was  set  up  and  sold  at  public  auction  by 
the  sheriff,  and  under  the  execution  issued  against  Wm.  Sho^i, 

and  knocked  down  to  the  defendant  for  the  sum  of  $ .   A 

bill  of  sale  was  on  the  following  day  (3rd  September)  executed 
by  the  sheriff  to  the  defendant  of  all  Win.  ShoH's  right  and 
interest  in  the  ship,  which  was  not  registered,  and  under  this 
instrument  the  defendant  claims  to  be  the  owner  of  the  vessel, 
alleging  that  though  i-egistei^ed  in  the  name  of  Beiyamin 
Short,  the  Arthabaska  was  in  point  of  fact  the  property  of 
Wm.  Short,  who  to  protect  her  against  the  claims  of  his 
creditors  connived  with,  and  fradulently  allowed  his  son 
Benjamin  to  procure  the  register  in  his  own  name. 

This  cause  was  tried  before  His  Lordship  the  Chief  Justice 
at  the  dose  of  the  Jane  term,  1869,  at  Dighy,  who,  not  having 
sufficient  time  to  hear  the  addresses  of  counsel  and  submit 
the  case  to  the  jury,  after  all  the  evidence  on  both  sides  had 
been  takeoi,  suggested  that  a  verdict  should  be  entered,  subject 
to  the  opinion  of  the  whole  Court,  upon  the  law  and  facts  of 
the  case.  That  suggestion  having  been  adopted,  the  case  was 
ably  argued  before  us  on  the  following  December  term,  under 
A  rule  entered  into  between  the  parties,  by  which  it  was 
agreed  that  a  verdict  should  pass  for  the  plaintiff,  with  power 
to  the  Court  to  determine  upon  and  draw  the  same  inferences 
from  the  evidence  that  a  jury  might  do,  and  either  enter  a 
verdict  for  the  plaintiff  or  defendant,  or  order  a  nonsuit,  as 
the  Court  might  think  fit.  It  was  also  agreed  that  the  Court 
should  have  the  power  to  determine  the  equities,  if  any,  and 
order  a  sale  of  the  ship,  and  an  account  of  the  proceeds,  dis- 
bursements  and  earnings  thereof  since  the  transfer  to  the 
plaintiff,  and  pay  the  proceeds  into  Court  to  abide  the  judg- 
ment We  are  therefore  called  upon  under  the  i-ule  not  only 
to  decide  the  law,  but  also  to  decide  the  facts  and  equities  of 
this  case. 
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It  was  objected  at  the  argument  that  replevin  wouIS  not 
lie  for  want  of  possession  of  the  ship  in  the  plaintiff  before 
this  action  w&s  brought,  it  being  contended  that  while  the 
ship  remained  in  the  custody  of  the  sheriff,  under  the  execu- 
tion against  Wm,  Short,  no  possession  couVd  be  given  by 
Benjamin  Short  to  the  plaintiff,  and  that  the  bill  of  sale  from 
Benjamin  Short  to  the  plaintiff  passed  no  title.  This  objec- 
tion would  have  been  unanswerable  if  the  executions  that 
were  levied  oo  the  ship  had  been  against  Benjamin  Short,  the 
registered  owner,  but  as  the  seizure  was  made  under  execu- 
tions against  Wm.  Shorty  it  cannot,  I  think,  be  pretended  thai 
such  seizure  precluded  Benjamin  Short  assuming  that  he  was 
the  owner,  an  I  think  he  was  in  law,  from  tranafering  his 
property  in  the  ship  to  the  plaintiff,  and  I  have  therefore  no 
doubt  that  the  i>os8ession  which  the  plaintiff  received  from 
Benjamin  Shoi^t  of  the  ship  was  sufficient  under  the  ruling  of 
a  majority  of  this  Court  to  enable  him  to  maintain  the  pre- 
sent action  of  replevin.  The  case  of  Lane  v.  Doreay,  and  other 
cases  which  have  been  decided  and  reported,  must,  it  appears 
to  me,  until  over-ruled,  settle  the  principle  involved  in  this 
objection.  In  these  cases  it  has  been  held,  as  I  think  correctly^ 
under  chap.  134,  sec.  174,  of  the  Revised  Statutea,  3rd  series, 
that  replevin  will  lie  for  goods  and  chattels  that  have  been  in 
the  possession  of  the  plaintiff  and  wrongfully  taken,  or  where 
lawfully  taken  or  received  have  been  unlawfully  withheld; 
here  possession  of  the  Arihabaska,  accompanied  by  a  bill  of 
sale,  was  delivered  by  Be^ijamin  Short,  the  registered  owner, 
to  the  plaintiff,  and  that,  I  think,  was  enough  to  enable  the 
plaintiff  to  proceed  against  the  defendant  in  this  form  of 
action. 

Secondly,  it  was  contended  that  the  bill  of  sale  from  the 
sheriff  to  the  defendant,  though  not  registered,  passed  the 
title  in  the  ship  to  the  defendant,  inasmuch  as  there  was 
evidence  leading  to  the  conclusion  that  Wm,.  Short  was  in 
point  of  fact  the  owner,  and  that  the  register  of  the  ship  was 
obtained  by  Benjamin  Short,  through  collusion  between  his 
father  and  himself,  and  with  the  view  of  fraudulently  securing 
the  ship  against  the  just  claims  of  the  creditors  of  the  father. 
Whether  we  have  the  power  of  dealing  with  the  question  of 
fraud  and  collusion  between  the  father  and  the  son  here 
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imputed,  is  a  mailer  on  which  we  must  satisfy  our  minds 
before  we  proceed  to  consider  the  subject,  and  for  this  purpose 
it  may  be  proper  to  refer  to  the  pleadings.  Now  the  pleas 
put  in  by  the  defendant  to  the  plaintiff's  writ  and  declara- 
tion  are  as  follow: — 1.  Non  cepit;  2.  That  defend- 
ant did  not  detain  the  ship,  her  tackle,  &c. ;  3.  That  the  ship, 
her  tackle,  apparel  and  furniture,  were  the  goods  of  the 
defendant,  and  not  the  goods  of  the  plaintiff;  4.  That  the 
ship,  &c.,  were  not  at.  the  time  of  the  supposed  taking  by 
defendant,  nor  had  they  ever  been  in  the  possession  of  the 
plaintiff;  5.  The  defendant  justifies  the  seizing  and  taking  of 
the  ship,  &C.,  under  an  execution  at  the  suit  of  Charlea  0. 
TumbvU  and  another,  and  also  under  a  second  execution  at 
the  suit  of  the  defendant  and  one  Duncan  Robertson  against 
Tfm.  Short,  in  which  it  is  averred  **  that  at  the  respective 
times  of  issuing  these  executions,  and  until  the  times  of  the 
respective  levies  thereunder,  the  ship  Athabaska  was  regis- 
tered at  the  port  of  Digby  in  the  name  of  Benjamin  Short,  as 
owner  thereof,  but  that  the  ship,  her  tackle,  &c.,  were  really 
the  property  of  Wm.  Short,  and  the  registry  was  falsely  and 
fraudulently  procured  and  continued  for  and  by  Benjamin 
Short  in  collusion  with  Fm.  Short,  for  the  purpose  of  securing 
the  Arthabaska  from  being  seized  and  taken  in  execution  by 
and  at  the  suit  of  any  creditor  of  TTm.  Short,  and  for  the 
purpose  of  defeating  his  creditors,  and  that  for  these  fraudu- 
lent purposes  Benjamin  Short  was  permitted  by  Wm.  Short 
to  be  and  continue  registered  as  owner,  without  any  sufficient 
or  legal  consideration  moving  from  Benjamin  Short  to  Wm. 
Short,  and  that  the  vessel  so  being  and  continuing  collusively 
and  fraudulently  registered  in  the  name  of  Benjamin  ShoH 
as  owner,  but  being  really  and  truly  the  property  of  Wm. 
Short,  and  liable  to  be  seized  under  the  executions,  the 
sheriff  duly  levied  on  and  seized  the  ship,  &c,  under  the 
executions,  and  continued  in  possession,  and  duly  advertised 
the  same  for  sale  under  the  executions,  and  on  the  2nd  of 
September,  1867,  in  pursuance  of  the  advertisement,  duly 
offered  all  the  right,  title  and  interest  of  Wm.  Short  in  the 
ship,  for  sale  at  public  auction,  and  that  the  defendant  being 
the  highest  bidder  became  the  purchaser,  and  the  ship,  &C., 
were  then  and  there  sold  and  delivered  by  the  sheriff  to  the 
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defendant,  who  retained  the  possession  of  her."    The  last  plea 
raises  the  question  of  fraud  and  collusion  between  Benjamin 
Short    and    Fm.  Shm^  as  to  the  obtaining  a  register  of 
the  Arthabasku  by  Benjamin  Short  in  his  own  name,  and 
although  there  maj  not  be  sufficient  evidence  to  establish 
this  charge,  there  is  at  least  evidence  to  show  that  the  dealings 
of  Benjamin  and  Wm.  Shot^,  and  the  means  taken  by  them 
to  obtain  supplies  and  materials  for  the  building  of  the  ship 
were  not  creditable  to  them  as  business  men,  and  were  such 
as  were  calculated   to  create  great  doubt  whether  Benjamin 
Short,  if  intei-ested  at  all,  was  the  sole  owner  of  the  ship.    It 
is  true  there  is  evidence  to  ahow  that    Benjamin  Short 
employed  the  workmen  and  took  an  active  part  with  his 
brother  and  partner,  F,  Shorty  in  the  building  of  the  vessel, 
but  the  letters  addressed  by  Wm.  Short  to  Messrs.  TurnhuU 
is  Co.  from  time  to  time  for  supplies,  with  the  knowledge  of 
B.  &  F.  ShoH,  representing  himself  as  the  builder  and  owner 
of  the  vessel ;  the  fact  of  his  having  purchased  from  the 
defendant  and  his  partner  the  sails,  rigging,  &c.,  for  the  vessel 
on  his  own  credit  and  responsibility,  and  his  admiasion  to  the 
defendant  in  September,  1865,  "that  Wm.  Short  was  building 
the  vessel  at  Bear  River**  all  go  to  show  that  if  not  wholly 
he  was  largely  interested  in  the  building  of  the  vessel.    If  he 
was  not  then  the  only  conclusion  from  all  these  circumstances 
is  that  Wm.  Short  as  well  as  Benjamin  Short  practised  decep- 
tion and  fraud  upon  those  from  whom  they  obtained  the 
supplies  used  in  the  building  and  outfits  of  the  ship.    That 
Wm.  Shoii  induced  those  with  whom  he  dealt  to  believe  that 
he  was  building  the  vessel  for  and  on  his  own  account  there 
can  be  no  doubt.    First  of  all  the  defendant  in  his  direct 
examination  says  that  the  goods  supplied  by  himself  and  his 
partner  were  delivered  to   Wm.  S/iort  on  the  faith  of  the 
representations  he  made  to  them.     In  his  cross-examination 
he  says ;  '^  I  made  the  advance  on  the  faith  of  Wm.  Shorts 
credit,  and  of  a  lien  on  the  ship ;  I  thought  I  had  a  lien ;  I 
charged  the  goods  to  Wm.  Shoi't  for  bngantine,  leaving  the 
name  blank,  as  it  still  remains  in  our  books ;  I  did  not  know 
that  there  was  such  a  person  as  Benjamin  SlioH."     Tliomas 
B.  Jones  says ;  "  Wm.  Short  told  me  in  May,  1865,  when  he 
owed  me  $600,  that  he  had  a  good  many  debts,  and  was  going 
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to  liuild  a  ship  which  he  would  have  off  in  the  fall  and  pay 
me."  Again  he  says;  "I  saw  Benjamin  ShoH  in  October^ 
1865,  and  be  got  a  small  lot  of  goods  from  me  for  TTm.  Short, 
the  last  I  gave ;  he  told  me  his  father  was  very  busy  in  getting 
his  vessel  ready  for  launching,  and  that  he  could  not  come 
over  on  that  account ;  ho  wanted  more  goods  than  I  would 
give  him ;  I  had  no  suspicion  at  that  time ;  I  delivered  the 
goods  on  the  faith  of  these  representations,  the  whole  trans- 
action was  based  on  them ;  I  would  not  have  given  him  a 
cent's  worth  otherwise."  W.  W,  Turnhidl  savs ;  "  I  saw  Wm. 
Short  on  the  22nd  May,  186G  at  Bear  River ;  I  wanted  to  get 
security  for  our  debt ;  he  declined -either  to  pay  or  secure  me." 
Witness  read  a  memorandum  made  by  him  at  the  time,  to 
which  he  says  TTm.  Stiort  assented ;  it  contained  a  promise  to 
pay  his  debt  in  1866,  if  nothing  happened  to  tlie  vessel,  and 
he  adds;  "Wm.  Short  said  he  told  me  in  confidence  that 
Beard  and  Vim/ning  had  got  judgment  against  him,  htd  there 
was  nothing  to  levy  on  as  he  had  put  his  property 
so  as  it  coxjtld  not  he  touched!'  Henry  Crowse  says  "  he  lived 
at  Bear  River  in  1865 ;  the  btusiness  was  carried  on  about 
five  years  ago  in  the  name  of  Wm.  Short  <b  Son,  all  three  were 
working  together ;  I  saw  no  difference  in  the  mode  of  carrying 
on  business  in  1865 ;  I  think  the  sign  at  first  was  Wm.  Short 
Jk  Son;  that  sign  was  taken  down  about  the  time  they 
commenced  the  ship,  when  the  sign  was  Benjamin  Short;  I 
saw  Wm.  Short  about  the  building  of  the  ship;  one  day  I 
saw  him  giving  directions  about  laying  some  timber;  I  built 
the  shop  about  two  or  three  years  before  ;  all  three  paid  me  ; 
IFm.  Short  and  Benjamin  Short  hired  me ;  they  called  the 
shop  theii-s."  Looking  at  all  the  evidence  in  this  case  I  must 
say  that  the  impression  made  on  my  mind  is  that  Wm.  S/fort, 
if  not  the  sole  owner  of  the  ship,  had  at  all  events  a  large 
interest  in  the  ship,  which  ought  to  have  been  insertftl  and 
set  forth  in  the  register,  and  as  the  rule  entered  into  between 
the  parties  in  this  case  has  given  this  Pourt  the  po^-er  of 
dealing  with  the  equities  on  both  sides,  I  think  the  sale  of  the 
ship,  and  the  distribution  of  the  proceeds  in  the  manner 
stated  by  His  Lordship  the  Chief  Justice  among  the  several 
ci-cditors  from  whom  the  supplies  for  thi5  building  of  tlie  ship 
were  obtained,  is  under  all  the  circumstances  best  calculated 
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tA>  do  justice  on  both  sides,  and  for  that  reason  I  ooncur  in  the 
judgment  he  has  delivered. 

Johnston,  E.  J. — I  have  a  good  deal  of  doubt  whether 
the  plaintiff  has  not  failed  on  the  pleas  of  nan  cepU  and 
possession,  and  whether,  therefore,  under  the  rule  a  judgment 
of  non-suit  ought  not  to  be  entered.  But  I  abstain  from  a 
positive  opinion  on  these  points;  Were  these  doubts  to  be 
confirmed  on  further  investigation,  a  very  injurious  result  to 
>»oth  parties  might  be  the  consequence,  for  nothing  oonld  be 
worse  for  the  interests  of  both  than  that  no  judgment  should 
he  arrived  at  owing  to  division  of  opinion  on  the  bench. 

Concurring  generally  in  the  view  of  the  law  taken  by  the 
learned  Chief  Justice,  and  which,  I  understand,  asserts  the 
general  principle  that  the  register  of  a  ship  is  prima  faerie 
evidence  of  title,  I  confine  mj'self  to  the  facts,  the  nature  and 
effect  of  which  I  am  disposed  to  carry  somewhat  further  than 
His  Lordship  has  done.  I  turn  then  to  the  material  question 
of  fact,  and  I  am  clearly  of  opinion  that  fraud  between  Wm. 
and  Benjamin  Short  in  relation  to  the  vessel  in  controversy 
and  the  New  Brunswick  creditors,  has  been  established 
against  both  of  them.  This  opinion  depends,  not  upon  any 
particular  language  used  by  either,  but  is  founded  on  what  to 
my  mind  is  an  inevitable  conclusion,  from  the  general  course 
of  their  conduct.  There  may  be,  however,  some  question  as 
to  the  character  and  extent  of  the  fraudulent  purposes  of 
these  two  persons,  and  two  hypotheses  are  open  on  the 
evidence.  One  of  these  is  that  they  started  with  honest 
purposes,  having  a  mutual  interest  in  the  building  of  the  ship, 
and  each  devoting  all  his  means  and  credit  toward  forwarding 
the  common  object  William,  the  father,  procuring  supplies 
on  his  credit  from  St  John,  and  Bevjamin,  the  son,  procuring 
supplies  on  his  credit  from  Halifax,  the  supplies  from  all 
Kources  going  to  the  same  objects,  the  furnishing  of  the  store 
kept  in  Benjamin  and  J^.  t<ho'rt'8  name,  and  the  building  of 
the  vessel,  and  that  it  was  only  when  the  burden  threatened 
to  be  too  heavy,  and  ci-editors  of  William  were  urgent,  that 
that  it  was  fraudulently  concerted  between  them  to  defeat 
the  St  John  creditors  by  putting  the  vesspl  in  Bevjam%n'$ 
name,  and,  (when  the  emei^ncy  became  pressing)  by  trans- 
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fcrring  her  to  the  Halifax  creditors,  with  a  reservation  in 
favor  of  Benjamin  of  the  excess  of  the  proceeds.  The  other 
hypothesis  is  that  there  was  a  fraudulent  purpose  from  the 
beginning,  that  each  should  procure  supplies  to  the  extent  of 
his  credit,  and  that  the  vessel  should  be  dealt  with  in  such 
sort  as  would  enhance  the  credit  of  each,  and  be  ultimately 
so  disposed  of  as  cii*cumstances  mi$;ht  indicate  for  their 
advantage. 

The  circumstances  appear  to    roe    utterly    inexplicable 
except  on  one  or    the    other    of    these    suppositions.      If 
Benjamin  was  the  sole  person  interested  in  the  store  and 
building  of  the  vessel,  what  were   William's  motives  and 
object  in  involving  himself  in  debt  for  the  purposes  either  of 
the  store  or  the  building  ?    And  if  William  had  no  share  in 
the  vessel,  out  of  what  funds  was  he  to  pay  the  debts  he  had 
contracted  for  building  her  ?    And  again,  if  Benjamin  was 
solely  interested,  what  did  he  mean  by  putting  on  his  vessel 
the  iron,  the  anchors,  the  rigging,  and  the  sails  that  he  had 
not  bought,  standing  by  through  the  whole  season  and  seeing 
his  father  personally  and  by  letters,  some  signed  by  himself 
and    some    by    his    brother    F.,   the  ostensible  partner   of 
Benjamin,  soliciting  and  obtaining  these  articles  from  St 
John ;  and  yet  more,  Benjamin  himself  going  to  St  John  for 
the  same  purpose*  and  excusing  his  father's  absence  on  the 
ground  that  he  was  too  busily  engaged  on  the  vessel  to  leave 
home?    The  only  answer  can  be  that  Benjamin  was  the 
debtor  of  William  for  those  supplies.   This  is  a  very  unnatural 
supposition  between  father  and  son,  compared  with  the  more 
probable   idea  that  they  were  mutually  interested.      The 
mortgage  from  Benjamin  to  William  may  be  urged  in  support 
of  that  view ;  but  it  only  increases  the  difficulty.    The  mort- 
gage in  that  view  represented  the  debts  of  the  St  John 
creditors,  and  William  was  but  the   instrument  on  their 
behalf.    Both  William  and  Benjamin,  if  the  mortgage  was 
an  honest  transaction,  knew  that  it  was  the  St  John  crediton 
who  were  interested  in  it.    But  the  mortgage  disappeared, 
and  it  disappeared  for  the  purpose  of  making  room  for  a  sale 
which,  had  it  not  been  interfered  with,  might  have  left  lK)th 
HaUfax  and  St  John  creditors  in  the  same  unprotected  plight 
as  r^;arded  their  large  d^bts.    As  a  juror  I  desire  no  more 
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testimony  to  satisfy  me  of  the  fraud  between  the  father  and 
son  to  defeat  the  St  John  creditoi*s,  than  Beryamin'a  cogni- 
zance of  the  circumstances  under  which  the  supplies  were 
obtained  from  thcin  ;  his  putting  those  supplies  on  the  vessel; 
recognizing  the  right  of  the  St  John  creditors  to  be  protected 
on  the  vessel  by  giving  the  mortgage  to  his  father;  consenting 
to  the  petea^e  of  that  mortgage  without  substituting  any 
other  security  for  their  protection,  and  when  they  became  the 
urgent  creditors,  calling  in  the  Halifax  creditors  and  giving 
them  the  title  of  the  vessel,  with  a  reservation  of  the  surplus 
to  himself.  These  circumstances,  unexplained,  are  to  roe 
sufficient  proof,  and  being  unexplained,  when  they  might  have 
been  explained,  they  are  to  be  taken  with  every  inference 
they  can  reasonably  bear  against  the  Shorts,  because  they 
were  present  and  might  have  been  examined,  and  were  not 
examined. 

The  excuse  given  at  the  argument  by  one  of  the  counsel 
was  that  Benjamin,  not  being  on  the  record,  had  no  right  to 
ask  to  be  examined.  He  might  have  offered.  But  who  that 
reads  the  minutes,  and  sees  the  efforts  made  on  the  part  of 
the  plaintiff,  by  the  examination  of  many  witnesses,  tb  meet 
the  question  of  fraud  charged  in  respect  to  the  ownership  of 
the  vessel,  can  believe  that  if  Benjam^in  and  William  Short 
could  have  explained  the  circumstances  favorably  for  them- 
selves and  the  plaintiff  they  would  not  have  been  examined  ? 
and  surely  they  were  competent  witnesses. 

We  are  at  lilierty  to  adopt  either  of  these  views,  and  by 
accepting  that  which  involves  the  less  degree  of  moral  guilt 
for  the  Shorts,  we  shall  not  do  other  than  is  generally  proper 
under  similar  circumstances.  Willium  and  Benjamin  are 
thus  established  to  have  been  mutually  interested  in  the 
vessel  when  the  debts  were  contracted,  and  the  vessel,  for  the 
construction  of  which  the  debts  were  contracted,  was  then 
legitimate  security,  and  would  have  continued  to  be  that 
security  but  for  the  fraudulent  departure  of  the  Shorts  from 
their  original  purpose. 

In  the  view  of  equity,  and  acting  on  the  equitable  power 
conferred  by  the  rule,  the  parties  affected  by  the  fraud  should 
be  restored  by  this  Court  to  their  just  relations  to  the  vessel, 
and  the  creditors  in  New  Brunswick  and  Halifax  participate 
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rateably  in  her  procecdfi ;  nor  can  the  advantage  gained  by 
the  Halifax  creditors  by  the  bill  of  sale — from  Benjamin — if 
advantage  they  did  gain,  militate  against  this  view  of  the 
subject,  seeing  that  they  had,  or  ought  to  have  had,  full 
knowledge  of  the  opposing  equities  when  they  took  from 
Bevjamin  a  bill  of  sale  for  their  and  his  benefit,  for  he  who 
purchases  property  at  the  moment  the  sheriff's  hammer,  at  an 
advertised  auction,  is  on  the  point  of  falling,  on  the  idea  that 
the  officer  of  the  law  is  unauthorised,  assumes  the  burden  of 
meeting  the  opposing  claim  in  all  its  aspects. 

I  concur  in  the  disposition  of  the  vessel,  and  the  appropri- 
ation of  the  proceeds  intimated  by  His  Lordship  the  Chief 
Justice. 

WiLKlNS,  J. — One  of  the  points  raised  by  the  pleadings 
and  taken  at  the  argument  was,  "  that  under  the  facts  in 
proof,"  the  action  was  misconceived.  It  is  indisputable  that 
the  sherifi;  having  the  custody  of  the  vessel  in  question, 
(legally  or  illegally  is,  of  course,  immaterial  as  regards  the 
point  in  question,)  transmitted  his  actual  possession  of  her  to 
the  defendant,  and  that  out  of  the  possession  of  the  latter  she 
was  taken  under  the  replevin  writ,  and  delivered  to  the 
plaintiff.  Thus,  the  possession  of  her  which  the  defendant 
had  when  the  writ  was  executed  was  not  in  any  manner 
derived  from  the  plaintiff,  and  from  him  she  was  never  taken 
in  any  sense.  The  rule  of  the  Common  Law,  then,  as  estab- 
lished by  Mennie  v.  Blake,  6  El.  &  BL,  642,  govems  the  question 
if  that  rule  be  in  force  in  this  Pit)vince.  Having  given  an 
elaborate  opinion  in  support  of  that  hypothesis  in  the  case  of 
Lane  v.  Doraay,  I  shall  do  little  more,  now,  than  refer  to  it. 
In  that  opinion  1  was  supported  by  the  learned  Judge  in 
Equity,  while  no  one  of  the  Judges  who  in  that  case  thought, 
(as  I  did  not  think,)  that  replevin  would  lie  in  the  facts  there 
in  evidence,  expressed  an  opinion  that  it  would  lie  in  the 
same  state  of  facts  that  we  have  before  us. 

The  judgment  of  the  Court  did  not  determine  in  Lar^e  v. 
.Dwsay,  nor  could  it  have  determined,  without  rejecting  words 
which  occur  in  our  statute,  and  which  demand  for  their  appli- 
cation to  a  given  case  an  actual  taking  of  some  sort  orotlier  by 
him  against  whom  the  writ  issues  from  him  who  issues  it, 
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'*  that  where  there  had  been,  as  in  this  case,  no  sach  taking  of 
the  goods  at  all,  replevin  would  lie."  In  the  printed  report  of 
that  case  the  learned  Chief  Juj^tice  is  stated  thus  to  have 
expressed  himself,  viz. ;  "  I  would  not  go  the  length  of  the 
ArMi'ican  courts,  extending  the  action  to  all  cases  where 
chattels  in  the  posseasion  of  one  person  have  been  claimed  by 
another,  because  our  Act,  as  I  read  it,  does  not  go  so  far  as 
that,  and  I  would  not  disturb  by  this  summary  proceeding  a 
possession  not  derived  from  the  plaintifi."  The  learned  Chief 
Justice  thus  plainly  and  expressly  reserved  from  his  judgment 
that  very  case  with  which  we  are  now  dealing.  The  only 
opinion  expressed  by  my  learned  brother  Dodd,  '*ihat  the 
Legislature  had  extended  the  Common  Law  remedy."  How 
far  it  had  been  extendeil  that  learned  Judge  did  not  state. 
The  conclusion  of  his  mind  appears  thus  stated ;  "  I  am, 
therefore,  of  opinion  that  our  Provincial  Act  extends  the 
Common  Law  remedy,  and  gives  a  party  the  writ  of  replevin 
where  there  is  an  unlawful  detention,  notwithstanding  the 
ai^iginal  taking  may  have  been  lawful^  This  is  in  the  very 
words  of  the  statute  which,  as  already  observed,  necessarily 
suppose  an  oHginal  taking,  lily  learned  brother  DeaBarres 
is  reported  to  have  thus  spoken,  as  a  reason  why 
replevin  would  not  lie  in  that  case  for  the  fish ;  "  I  do  not 
think  replevin  can  be  maintained  for  the  mackerel,  the 
plaintiff  ntver  having  been  in  tJie  actual  posseeaum  of  suck 
fieh  until  they  were  delivered  to  him  by  the  sheriff  under  ike 
writ'*  Here  I  must  be  permitted  to  pause  for  a  moment  and 
ask  how,  when  and  where,  this  plaintiff  was  ever  in  the 
actual  possession  of  this  vessel  until  she  was  delivered  to  him 
by  the  sheriff.  Our  Legislature  has  not  only  not  said  "  that 
replevin  may  be  brought  wherever  there  has  been  a  mere 
wrongful  detainer,"  and  said  that  alone  which,  of  course,  it 
would  have  said  if  such  had  been  its  intention,  but,  as  if  to 
preclude  a  question,  has,  in  specifying  the  cases  in  which  it 
may  be  brought,  mentioned  an  '*  o^*iginal  taking  "  in  relation 
to  a  subsequent  detainer.  Surely,  a  plainer  expression  of 
intention,  positively  and  negatively,  no  form  of  words  could 
frame!  A  necessity  for  declaring  the  Common  Law  rule 
plainly  existed.  Opinions  on  this  side  the  water  were  at 
direct  variance  with  those  that  prevailed  in  England.    In 
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Evans  v.  Elliott,  5  Ad.  &  EL,  142,  Lord  Denman  had  said  on 
demurrer,  where  there  had  been  an  original  lawful  taking, 
but  no  taking  in  fact  after  tender  of  rent  and  expenses,  but 
merely  a  detention.  "  Every  unlawful  detention  is  a  taking.'' 
The  Court  held  that  in  the  legal  idea  of  a  "detainer,"  in 
itself  unlawful,  but  preceded  by  a  lawful  taking  of  a  chattel  a 
new  taking  was  involved.  In  Gardner  v.  Oavdner,  on  the 
contrary,  a  decision  in  the  Supreme  Court  of  New  York, 
reported  in  15  Johnaon,  402,  the  Avierican  court,  in  direct 
opposition  to  the  English  case,  had  decided  "  that  a  person 
from  whom  there  had  been  originally  taken,  under  lawful 
authority,  goods  to  recover  back  which  replevin  was  brought 
after  he  had  paid  the  debt  for  which  they  had  been  lawfully 
taken,  and  the  authority  to  detain  had,  therefore,  been  deter- 
mined, could  not  maintain  the  aclion/'  Thus,  in  expounding 
the  Common  Law  in  states  of  facts  identical,  the  English 
court  had  decided  that  replevin  would  lie,  and  the  American 
court  that  it  would  not  lie.  These  contrary  decisions  had 
been  given  relatively  to  that  very  state  of  facts  stated  in  our 
statute. 

This  is  not  merely  a  question  about  the  form  of  an  action 
in  which  nothing  of  substance  is  involved.  The  lucid  judg- 
ment in  Mennie  v.  Blake,  has  clearly  shown  that  if  this  action, 
really  brought  to  determine  a  right  to  a  chattel,  had  been  in 
form  Trespass  or  Trover,  this  defendant  would  have  enjoyed, 
by  the  Common  Law,  a  legal  presumption,  of  the  benefit  of 
which  an  action  of  replevin  deprives  him.  If  our  Legislature 
did  intend  to  alter  the  Common  Law,  not  merely  other 
language  than  that  occuring  in  the  statute  was  required,  but 
subsidiary  enactments,  shifting  the  legal  presumption  which 
characterizes  replevin,  were  indispensably  necessary. 

Although  the  views  on  the  form  of  the  action  which  I 
have  thus  expressed,  and  from  which,  I  regret,  I  can  see  no 
escape,  render  it,  perhaps,  unnecessary  for  me  to  make  the 
other  questions  raised  subjects  of  a  judicial  opinion  ;  I  have 
felt  it  proper,  nevertheless,  carefully  to  consider  these  last 
also.  Viewing  the  rule,  as  I  think  we  must  view  it,  in  con- 
nection  with  the  issues,  our  jurisdiction  over  the  equities 
appears  to  me  to  be  limited  by  and  to  the  latter.  I  cannot 
doubt  but  that  such  was  the  understanding  of  the  parties,  a» 
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the  learned  Chief  Justice  informs  us,  that  "  the  whole  matter'' 
was  withdrawn  fix>m  the  consideration  of  the  jury  solely 
because  time  did  not  remain  to  permit  the  trial  to  proceed  to 
its  regular  conclu.'^ion.  If  so  limited  we  can  only  inquire,  first, 
whether  Willium  Sliovt  was,  as  alleged,  the  sole  owner ;  and^ 
(if  he  was,)  secondly,  whether  registration  of  the  vessel  was 
80  fraudulentlj'  obtained  by  Bey^jamin  Short,  in  collusion 
witli  William,  that  the  certificate  of  registry  obtained  by  the 
former  was  null  and  void.  No  issue  having  raised  a  question 
of  partnei-ship  in  Benjamin  or  in  William,  I  do  not  consider 
that  it  is  coiupetent  for  the  Court  under  the  rule,  to  adjudi- 
cate on  that  question.  No  pleading  asserts  that  Benjamin 
Short,  in  order  to  obtain  the  registry,  made  a  declaration  of 
ownership  false  in  part,  that  is  to  say,  that  he  was  sole 
owner,  while  in  fact  Willidm.  was  a  part  owner.  Even  if 
that  allegation  was  found  on  the  issue  roll,  1  should  not  be 
prepared  to  say,  and  I  have  found  no  case  that  would 
authorise  me  to  say,  that  the  clearest  proof  substantiating  it 
would  warrant  a  court  of  equity  to  pronounce  the  registration 
obtained  on  thattleclaration  by  Benjamin  Short  an  absolute 
nullity.  Had  an  allegation  ''  that  such  false  declaration  had 
been  made  by  him"  appeared  on  the  plea<lings,  and  been 
proved,  and  had  no  collusion  on  the  part  of  Willia'm  marked 
the  case,  Benjamin  could  no  doubt,  especially  since  the  enact- 
ment of  sec.  3  of  chap.  63  of  the  25  &  26  Victoria^  be  held  by 
equity  to  be  trustee  for  William,  in  respect  of  the  shares  of 
the  latter  in  the  vessel,  if  William,  had  been  shown  to  be 
entitled  to  them.  In  Orr  v.  Dickinson,  tlie  bill  of  sale  regis- 
tered was  an  absolute  nullity,  as  much  so  as  if  a  forgery ;  and 
the  decree  of  the  Court,  therefore,  annulled  the  registry.  In 
the  Nefiv  Brunswick  case  of  McLean  v,  Gnvnt,  the  registrv, 
proved  to  have  been  obtained  by  fraud,  and  by  a  false  decla- 
ration of  ownership,  was  declared  null  and  void  by  a  Court  of 
Common  Law.  So  in  MicJuid  v,  Fripp,  19  L.  J.  R,  N.  S.,  259, 
y.  C.  Molina  decided,  that  the  bill  of  sale  being  proved  to  be, 
beyond  question,  abwlutdy  void,  and  the  registry  granted  in 
respect  thereof  being  only  pinma  facie  proof  of  ownership, 
the  latter  was,  as  it  was  decreed  to  be,  a  complete  nuUity. 
In  all  these  cases  fraud  and  falsity  were  not  inferred  by  the 
CSourt  from  doubtful  evidence,  but  proved  positively  and  in  no 
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one  of  them  could  "  truth  "  bo  predicated  of  any  part  of  the 
declaration  on  which  the  registry  in  question  was  obtained. 
By  the  rule  on  file  the  Court  is  empowered  to  determine  the 
facts  on  the  evidence,  and  to  draw  inferences,  but  this  power 
is  conferred,  in  order  to  decide  on  the  rival  claims  of  owner- 
ship of  this  vessel,  and  what  we  are  called  on  to  decide  is, 
•'  whether  Benjamin  SAorf,  who  is  the  registered  owner,  who, 
as  9ucA,  is  declared  by  section  43  of  the  Registry  Act,  '*to 
have  power  absolutely  to  dispose  of  her  according  to  the 
provisions  of  the  Statute,"  and  who,  as  such,  did  so  dispose  of 
her  to  the  plaintiff,  was,  in  respect  of  fraud  committed  by  him 
in  making  himself  such,  so  incapacitated  from  disposing  of 
her,  that  a  court  of  law  or  of  equity  could  declare  his  transfer 
of  her  absolutely  void.  Now,  after  the  most  careful  review 
of  the  evidence,  my  mind  is  not,  from  the  effect  of  it,  brought 
to  that  conclusion.  On  principle,  I  think  I  ought  not  to  adopt 
it  unless  I  perceived,  (and  I  fail  to  perceive,)  cogent  and 
irreeiatible  evident,  first,  that  WiUiam  Short  was  originally 
the  sole  owner  of  the  vessel  in  question  ;  and,  secondly,  that 
( William  being  such  sole,  owner,)  Benjamin  ShoH,  in  collusion 
with  Willmm,  falsely  and  fraudulently  decla»*ed  himself  to 
be  the  sole  owner,  and  so  obtained  a  registry  of  her,  in  his 
own  name.  I  cannot  bring  myself  to  believe  that  a  court  of 
equity,  appealed  to  by  these  creditors  of  William  Short,  and 
asked  to  decree  the  plaintiffs  bill  of  sale  from  Benjamin 
Sho^'t  a  nullity,  could,  or  would  make  such  a  decree,  upon 
that  evidence  which  we  have  before  us.  It  must  be  con- 
clusive evidence  alone  which,  in  view  of  section  43  to  which 
I  have  adverted,  could  wan-ant  this  registry — anntUling 
interposition  of  a  court  of  equity.  The  policy  of  the  Merchant 
Seaman's  Act  would  be  contravened,  if  -evidence  of  infeiior 
degree  were  held  sufficient  to  sanction  such  interposition,  in 
the  case  of  an  enactment  so  decisive  as  that  section  which,  in 
its  application  to  the  case  before  us,  fixes,  prima /act^,  the 
title  of  Benjamin  Short,  and  that  of  the  plaintiff  claiming 
under  him.  We  must  consider,  besides,  that  if  Benjn/min 
SliorCs  interest,  at  the  time  of  his  transfer  to  the  plaintiff,  was 
valid,  to  the  extent  of  thirty-two  shares,  or  of  any  number  of 
shares,  the  whole  of  that  interest  is  available  to  the  plaintiflT, 
to  respond  his  daim  on  Befijamin  Short,  and  if  in  the  money 
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value  of  that  interest  there  be  any  excess,  the  excess  belongs 
to  Benjamin  Short  and  not  to  William  Short's  estate,  or  to 
the  defendant  under  his  title  derived  from  the  Sheriif' s  sale. 
On  what  principle  then  could  that  interest  be  decreed  to  be 
sold  for  the  common  and  equal  benefits  of  plaintiff  and 
defendant.  But,  suppose,  under  the  rule,  this  Court  had  an 
e^ui^ab^^  jurisdiction  over  the  subject  matter,  n4>t  qualijiedby 
tlie  pleadings^  I  should,  nevertheless,  feel  it  impossible  to 
arrive  at  any  other  conclusion  than  that  which  I  have  intimated. 
After  being  made  acquainted  with  the  opinion  of  the  learned 
Chief  Justice,  which  supposes  our  equitable  discretion  to  be 
unrestrained,  I  perceive  that  that  learned  Judge  finds,  as  I 
do,  the  evidence  to  consist  of  acts  and  things  done,  and  words 
and  declarations  uttered  and  written,  by  William  Short  or 
Benjamin  Short,  in  relation  to  the  vessel,  wanunting  infer- 
ences, more  or  less  strong,  on  the  point  of  ownership.  The 
learned  Chief  Justice  considers  them,  I  must  presume,  to  be 
nearly  balanced,  as  he  would  decree  a  distribution  of  the 
proceeds  of  a  sale  ordered,  based  on  an  assumed  equality  of 
beneficial  interests  in  these  two  men,  in  regard  to  the  vessel 
in  question.  I  search  absolutely  in  vain  for  tangible  evidence 
of  any  beneficial  interest  in  this  vessel  ever  having  been  in 
William  Sftort.  I  may  strongly  suspect  that  he  had  some 
beneficial  interest  in  her,  and  that,  in  collusion  with  him,  to 
defeat  his  creditors,  and  with  his  knowledge  and  sanction, 
Benjamin  became,  by  fraud,  the  sole  registered  owner  of  her, 
but  I  see  nothing  in  the  evidence  which  necessarily  leads  to 
that  conclusion.  There  is  absolutely  nothing  to  indicate  the 
measure  of  his  interest,  if  he  had  any.  The  learned  Chief 
Justice  i*emarks :  *'  that  the  rule  imposes  on  the  Court  an 
invidious  ofiice  to  d'raw  inferences  where  fraud  is  the  sub- 
stratum of  the  defence.''  I  must  go  further  and  say,  that  to 
draw  such  inferences,  unless  1  find  they  are  irresistible,  in 
oixler  to  establish  an  alleged  fraud,  and  that,  for  the  purpose 
of  annulling  a  registered  p7^m^  facie  title  to  a  British  ship, 
thereby  depriving  him,  who  has  it  by  virtue  of  a  statute,  of  a 
substantial  advantage  and  interest  which  he  has  acquired,  is, 
in  my  opinion,  beyond  any  judicial  competency. 

I  cannot,  however,  content  myself  with  expressing,  thus 
negatively,  my  estimate  of  the  evidence  on  the  point  of 
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ownership.  I  must  assert  my  conviction  that  it  greatly 
preponderates  in  support  of  the  justice  of  the  claim  set  up  by 
Benjamin,  to  the  sole  ownership  of  this  vessel  at  the  time  of 
her  transfer  to  the  plaintiff.  The  only  circumstance  in  the 
testimony  of  real  suspicion  as  respects  the  moral  right  of 
Benjamin,  attaches  to  the  fact  of  his  having,  immediately  on 
the  completion  of  the  ship,  mortgaged  her  for  a  large  sum  to 
William.  But  why  was  not  this  made  the  subject  of  enquiry 
at  the  trial  by  those  who  asserted  fraud  on  the  part  of 
Benjamin,  in  relation  to  his  declaration  of  ownership  ? 
Benjamin  was  in  Court,  it  appears,  and  could  have  been 
called  on  to  explain  this.  Looking  through  the  whole  of  the 
evidence  of  acts  and  declarations  relied  on  to  show  Benjamin's 
fraud,  I  do  not  find  him  ever  brought  into  contact  with  any 
of  the  acts  of  WUliam,  nor  do  I  find  him  shown  to  be  privy 
to  any  of  William's  declarations  or  correspondence.  The 
whole  of  this  took  place  behind  the  back,  and  without  the 
proved  knowledge  of  him  who  had,  by  a  declaration  as  solemn 
as  if  on  oath,  made  himself  the  sole  registered  owner.  This 
evidence,  admitted  it  seems,  without  objection,  is  not,  in  my 
judgment,  suiRcient  to  establish  the  alleged  fraud  in  Benjamin, 
much  less  to  warrant  a  court  of  equity  to  annul  the  registr}*^ 
of  his  statutory  title. 

I  conclude,  then,  that  the  title  of  the  plain titi  to  the  vessel 
in  question,  subject  to  his  agreement  with  Benjamin  Short, 
is  not  successfully  impeached  by  the  evidence,  and  that  it  is 
not  affected  by  or  subject  to  any  rights,  or  interests,  legal  or 
equitable,  shown  in  the  defendant. 

The  plaintiff  would,  therefore,  if  he  had  not  misconceived 
the  form  of  action  which  he  had  adopted,  have  been,  in  my 
opinion,  entitled  to  judgment. 

DoDD,  J. — Replevin  for  the  ship  Arthabaska,  her  tackle, 
apparel  and  furniture,  tried  before  the  Chief  Justice  at  Digby, 
when  it  was  agreed  that  the  whole  case  should  be  decided  by 
the  Court  after  argument,  without  taking  the  opinion  of  the 
jury  upon  it.  The  cause  was  argued  at  rthe  last  Dec^mhev 
term.  The  issues  raised  by  the  pleadings  are ;  First,  a  denial 
of  taking  the  ship,  &c. ;  Second,  that  defendant  did  not  detain 
the  ship,  &c. ;  Third,  that  the  ship,  &c,  were  the  goods  of  the 
18* 
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defendant  and  not  the  goods  of  the  plaintiff ;  Fourth,  that  the 
said  ship,  &;c.,  were  not  at  the  time  of  the  supposed  taking 
thereof  by  the  defendant,  nor  have  they  ever  been  in  the 
possession  of  the  plaintiff;  Fifth,  justifies  under  certain  judg- 
ments against  William  Short  upon  which  executions  were 
issued,  and  at  the  time  of  the  respective  issue  of  such 
execution  against  the  said  William  Short  the  said  ship  ilr^- 
baaka  was  registered  at  the  port  of  Digby,  2\r.  S.,  in  the  name 
of  Benjamin  Short  as  owner  thereof,  but  that  the  said  ship, 
&c.,  were  really  and  truly  the  property  of  the  said  William 
Short,  and  that  the  said  registry  was  falsely  and  fraudulently 
procured  and  continued  for  and  by  the  said  Benjamin  Shoi% 
in  collusion  with  the  said  William  Short,  for  the  purpose  of 
securing  the  said  ship  AHhabaska  {rom  being  seized,  attached, 
or  taken  in  execution  by  or  at  the  suit  of  any  of  the  creditors 
of  the  said  William  Shoi't,  and  for  the  purpose  of  defeating 
and  defrauding  his  said  creditors,  and  for  the  said  fraudulent 
purposes  the  said  Benjamin  ShoH  was  permitted  by  the  said 
William  Short  U>  be  and  continua  resfistered  owner  of  the 
said  ship,  &c.,  and  that  the  said  ship,  &c.,  in  reality  being  the 
property  of  the  said  William  Short,  and  liable  to  be  seized 
under  the  said  executions,  and  that  the  sheriff,  &c.,  within  his 
precinct  duly  levied  on  and  seized  the  said  ship  under  the 
said  execution,  and  that  after  such  levy  and  while  the  said 
vessel  was  advertised  for  sale  under  the  same,  and  still  in  the 
possession  of  the  sheriff,  the  said  Benjamin  Short  by  a  bill  of 
sale  executed,  fraudulently  assumed  to  convey  the  said 
ship,  &c.,  to  the  plaintiffs  herein ;  that  on  the  2nd  September, 
1867,  in  pursuance  of  the  said  advertisements,  the  said  sheriff 
duly  offered  for  sale  all  the  right,  tritle  and  interest  of  the  said 
WUliam.  Short  in  the  said  ship,  &c.,  at  public  auction,  and 
that  the  said  defendant  then  and  there  being  the  highest 
bidder  at  such  sale,  became  the  purchaser  of  the  said  ship, 
&c.,  and  was  then  and  there  by  the  said  sheriff  delivered  to 
him,  the  said  defendant,  which  is  the  supposed  taking  and 
detaining  complained  of  in  the  declaration.  This  fifth  plea 
raises  the  important  issue  of  fraud  and  collusion  between 
Benjamin  and  William  Short,  and  if  it  is  supported  by 
evidence,  then  in  that  case  the  plaintiff  must  fail  in  his  action. 
This  registry  of  the  vessel  to  Benjamin  is  the  foundation  of 
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tlie  plaintiffs'  title  to  her,  and  if  he  was  not  the  true  owner 
when  he  obtained  the  registry,  but  that  in  reality  the  vessel 
was  the  propei*ty  of  William  Short,  in  that  case  the  sale  by 
sheriff  of  William  ShoH's  interest  would  pass  the  vessel  to  the 
defendant,  and  the  registry  to  Bevjamin  would  be  valueless, 
null  and  void,  and  the  bill  of  sale  to  the  plaintiff  would 
I     equally  be  so. 

Courts  of  Law  in  general  are  bound  to  presiime,  prima 
facie,  in  favor  of  deeds  which  appear  to  have  been  duly 
executed,  and  this,  rule  will  apply  to  the  bill  of  sale  to  plain- 
tiff; but  admitting  that  to  be  bona  fide  between  the  parties 
to  it,  still  it  is  necessary  to  go  back  to  the  registry  and  show 
that  was  also  bona  fide.  Prima  facie,  it  clearly  represents 
the  title  in  the  vessel  to  be  in  Benjamin,  and  it  rests  with 
the  defendant  to  impeach  that  title,  and  show  in  the  language 
of  the  fifth  plea  that  it  was  obtained  by  fraud  and  collusion 
between  Benjamin  and  Williavi,  and  that  in  reality  the 
vessel  was  the  property  of  WiUiam.  After  a  minute  exami- 
nation of  the  evidence,  and  putting  myself  in  the  place  of  a 
juror,  I  have  come  to  the  conclusion  that  the  fraud  and  collu- 
sion charged  have  not  been  proved,  and  I  further  am  of 
opinion  that  if  the  question  of  fraud  had  been  submitted  to  a 
jury,  they  would  have  been  bound  to  find  against  it ;  and 
with  this  view  of  the  case,  I  think  the  sale  by  the  sheriff,  and 
the  purchase  by  the  defendant,  passed  no  interest  in  the  vessel 
to  him. 

At  the  argument  one  of  the  points  raised  and  much  relied 
upon  was  that  replevin  would  not  lie  in  this  case  as  plaintiff 
had  not  been  in  possession  before  action  brought.  It  is  true 
the  sheriff  was  in  possession  under  an  execution  against 
William  Sltort.  but  if  1  am  correct  in  savins;  William  had  no 
interest  in  the  vessel,  then  the  possession  of  the  sheriff  was 
wrongful,  and  Benjaynin  had  never  been  divested  of  his 
lawful  possession  until  he  transferred  it  to  the  plaintiff,  and 
this  he  did  first  by  bill  of  sale,  and  then,  according  to  the 
evidence  of  Pyke,  by  going  on  board  and  giving  actual 
possession.  Here  then  the  objection  to  the  action  ceases,  as 
it  has  never  been  contended  that  for  wrongfully  taking  personal 
property  from  the  rightful  possession  of  another,  replevin 
will  not  lie. 
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« 

But  apart  from  the  question  of  possension  in  the  plaintiff, 
I  held  in  this  Court  in  Lane  v.  Doraay,  that  the  Bevised  StatxUe^^ 
(3rd  Series,)  chap.  134,  extended  the  Common  Law  remedy  in 
action  of  replevin.  I  still  entertain  that  opinion^  and  that  it 
extends  to  the  present  case,  even  had  the  plaintiff  not  taken 
possession  under  his  bill  of  sale,  and  therefore  must  decide 
in  favor  of  the  right  of  plaintiff  to  brin;;^  the  action. 

Upon  the  two  points  I  have  referred  to,  and  my  opinion 
being  with  the  plaintiff  on  both,  it  is  unnecessary  to 
enter  further  into  the  cause,  I  think  the  verdict  should  be 
entered  for  plaintiff  wi  th  costs. 
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Cbaptzr  184,  Re  -ised  Statutes,  (Srd  Series,)  *'  Of  needingB  and  PnMiioe  in  the  Sapvemr 
Court,"  Motion  197,  In  reference  to  the  filing  of  ball  In  oasei  where  the  Judge  hae  rafoeed  a 
rule  niti  for  an  eppesd,  and  an  appeal  is  taken  under  the  statute,  is  confined  in  fts  operatioa  to 
private  parties,  and  does  not  extend  to  the  Crown. 

The  proceedings  haying  been  Instituted  In  the  nsme  of  the  Attomej  Genersl  6t  Cknada,  s 
rule  niti  was  taken  out  to  set  them  aside,  on  the  ground  that  the  Attorney  Qeneral  of  Csasda 
not  baring  been  admitted  a  banister  or  attorney  under  Re\'ised  Statutes,  (Bid  Series,) ch^rtsr 
190,  wss  not  qualifisd  to  subscribe  a  writ  in  thii  Provinoe. 

Held,  that  the  objection  not  having  been  tsJcen  until  after  a  plea  pleaded  and  a  trial  had, 
had  been  waived. 

SenMe,  that  the  signing  of  process  in  the  manner  excepted  to^  If  ebjeetlonable  at  all,  was 
merely  an  Irregularity  and  not  a  nullity. 

WiLKiNS,  J.,  now,  (January  7th,  1871,)  delivered  judg- 
ment : — 

This  cause  was  tried  before  me,  and  a  verdict  found  for 
the  defendant.  On  the  last  day  of  the  sittings  application 
was  made  to  me  for  a  rule  to  set  aside  the  verdict  on  the 
ground  of  my  having  refused  to  admit  an  expert  to  give  his 
opinion  as  to  whether  the  stamps  apparent  on  the  note  in 
question  had  been  previously  used.  I  refused  the  rule,  being 
of  opinion  that  the  evidence  was  rightly  rejected,  and  espe- 
cially as  there  was  no  proof  whatever  of  the  defendant 
having  affixed  the  stamps  at  all  to  the  note,  and  as  the 
defendant,  put  in  the  box  by  th^  Crown,  had  positively 
absolved  himself  from  all  criminality  in  respect  of  the  offence 
charged.    Application  was  then  made  to  me  on  the  part  of 
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the  prosecation  to  name  a  sum  for  which  security  should  be 
given^  under  the  Provincial  Statute,  and  I  named  eighty 
pounds.  I  thus  named  a  sum  because  the  counsel  for  the 
Crown  made  the  application  in  view  of  the  statutable  provi- 
sion enabling  an  applicant  to  take  a  rule  at  his  pleasure. 
Had  he  given  the  security,  and  so  taken  a  rule,  it  would  not 
have  been  the  case  of  the  Cuuit  imposing  payment  of  costs  on 
the  Crown,  which  I  thought  then  and  think  still  could  not 
be  done,  but  the  case  of  a  plaintiff  in  a  civil  action  taking  a 
rule  on  voluntary  performance  of  a  condition  imposed  by  the 
Legislature.  Had  an  independent  motion,  without  reference 
to  the  statute  been  made  to  the  Court  for  a  rule,  I  should  have 
thought  it  ought  to  be  granted  if  the  Court  saw  sufficient 
grounds  for  it,  and  that  no  condition  respecting  payment  of 
costs  should  be  imposed.  I  think,  moreover,  that  it  is  quite 
competent  to  the  counsel  for  the  Crown  in  this  case  to  make 
that  motion  now. 

As  resards  the  motion  made  by  the  counsel  for  the 
defendant,  to  quash  the  whole  proceedings  as  a  nullity,  on 
the  ground  that  they  were  instituted  not  by  the  Provincial 
Attorney-General  but  by  the  Attorney-General  of  the 
Dominion,  not  being  an  enrolled  and  sworn  attorney  of  the 
Court,  I  am  of  opinion  that  w^  are  not  called  upon  to  consider 
that  objection  made  after  an  appearance  and  plea  put  in  by 
the  defendant,  full  defence  made,  and  a  trial  had,  inasmuch  as 
it  is  not  showir certainly  that  the  proceedings  impugned  arc 
null  and  void.  As  to  whether  the  objection  would  have 
availed  if  made  at  some  earlier  stage  of  the  proceedings,  I  do 
not  feel  myself  called  upon  to  give  any  opinion.  If  so  raised, 
prerogative  rights  and  privileges  of  the  Crown,  legislation  of 
the  Dominion  Parliament,  and  in  connection  with  that  the 
British  North  AmeHca  Act,  as  well  as  our  Provincial  legisla- 
tion and  institutions,  would  have  to  be  carefully  considered 
and  compared  before  a  judicial  decision  could  be  arrived  at. 
On  this  last  motion  I  think,  thevefoi'e,  there  can  be  no  rule. 

Sir  W.  YouxG,  C.  J. — This  action  was  brou;;^ht  on  the  Gth 
of  Axigiist,  18()0,  by  a  writ  claiming  penalties,  under  the 
Dominion  Stump  Act,  31  Vic,  chap  9,  and  subscribed  by  Mr. 
Blanchard  in  the  name  of  Her  Majesty  the  Queen,  by  the  Attor- 
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ney  General,  Sir  John  A.  McD<yiicdd,  by  his  express  directions. 
Fleas  were  put  in  and  the  cause  was  tried,  when  a  verdict  was 
found  for  the  defendant.  Then  the  counsel  for  the  Crown 
moved  for  a  rule  nisi,  to  set  the  verdict  aside,  which  the  pre* 
siding  Judge  refused.  He  was  then  a.sked  to  name  an  amount 
for  bail,  under  the  Practice  Acfy  sec.  197,  which  he  did;  but 
the  counsel  for  the  Crown,  on  reflection,  being  of  opinion  that 
the  Attorney-General  ought  not  to  be  called  upon  to  give  bail^ 
moved  the  Court  in  the  present  term  for  a  rule  nish  for  a  new 
trial,  and  we  directed  an  argument  which  was  had  before  ua 
on  the  preliniinai-y  objection.  It  was  contended  for  the 
Crown  that  section  197  was  confined  to  private  parties  in 
suits,  and  it  did  not  extend  to  the  Queen,  not  being  named  in 
it,  and  the  well-known  ca.ses  on  that  point  were  cited  from 
Bacons  Ahridgement  Title  Prerogative,  ed.  5.  See  also  Chitiy 
on  Prerogative,  366,  383.  Three  modern  cases  were  also 
cited;  Lord  Advocate  v.  Lord  Douglas,  9  CI.  &  Fin.,  186, 
201,  213;  The  Attoi^uy-General  of  tli^  Isle  of  Man  v. 
Cowley,  12  Moore\s  P.  C.  C,  27,  33,  and  the  case  In  Re  Hie 
Attorney-General  for  Victoria,  L.  R.,  1  P.  C,  147.  It  seems 
at  the  first  blush  an  anomaly  that  the  Queen  should  be 
obliged  to  find  bail  for  a  hearing  of  her  own  cause  touching 
the  public  revenue  in  her  Supreme  Court;  and  had  this 
occurred  to  the  presiding  Judge  when  the  matter  was  fii-st 
mooted,  he  would  probably  have  paused  before  naming  an 
amount.  The  rule  is  universal  at  Common  Law,  that  the 
Crown  in  civil  as  well  as  criminal  suits  does  not  pay  costs, 
although  the  equity  of  this  rule  has  been  often  questioned, 
and  it  has  occasionally  been  broken  in  upon  by  statute.  In 
the  absence  of  any  statutable  provision  it  applies  here,  but 
the  ordering  of  bail  as  the  condition  of  a  re-hearing  abro- 
gates the  rule  in  fact  by  a  side-wind,  and  however  hard  it 
may  be  to  the  defendant,  this  we  have  no  power  to  do.  The 
cases  cited  lead  to  the  same  conclusion.  In  the  first,  which 
was  an  appeal  from  the  Court  of  Session  in  Scotland  to  the 
House  of  Lords,  it  was  held  after  an  elaborate  research  into 
precedents,  tijat  the  Lord  Advocate  for  Scotland,  while  suing 
as  such  on  behalf  of  the  Crown,  is  not  required  to  enter  into 
recognizances  to  answer  the  c^ts  of  said  appeal.  In  the 
second  it  was  ordered  that  the  Attorney-Generad  for  the  Isle 
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of  Man  ought  to  prosecute  his  appeal  from  the  Island  Court  to 
the  Privy  Council  without  giving  security  for  costs.  In  the 
third  the  Privy  Council  extended  the  same  principle  in  the 
year  1866  to  the  Attorney-General  for  the  colony  of  Victoria. 
On  the  analogy  afforded  by  these  cases,  as  well  as  on  the 
general  principle,  we  think  that  the  Attorney-General  for  the 
Dominion  is  not  bound  to  give  bail  under  section  197,  and 
that  he  is  still  at  liberty  to  move  this  Coutt  for  a  rule  nisi  for 
a  new  trial. 

A  second  motion  was  made  in  this  case  during  the  term, 
for  a  rule  nisi  to  set  aside  the  whole  proceedings,  on  the 
ground  that  the  Attorney-General  for  the  Dominion,  not 
having  been  admitted  an  attorney  or  barrister  of  this  Court 
under  the  Mev.  Stat.,  (3rd  Series,)  chap.  130,  could  not  subscribe  a 
writ  therein,  and  that  the  proceedings,  therefore,  being  bad  db 
initio  J  were  a  nullity.  It  is  certainly  strange  that  this  objec- 
tion, if  it  be  an  objection  at  all  which  we  do  not  deem  it 
necessary  to  enquire  into,  should  have  been  reserved  till  after 
pleas  put  in  and  a  trial  of  the  cause.  If  taken  earlier  it 
would  have  been  easily  cured  by  substituting  the  name  of 
an  attorney  for  that  of  the  Attorney-General  on  the  writ. 
Now  that  is  the  test  which  determines  the  character  of  an 
objection,  whether  it  is  to  be  regarded  as  a  nullity  or  an 
irregularity,  and  if  the  latter  it  is  waived  by  the  defendant 
taking  subsequent  steps.  But  on  looking  at  the  cases  it  is 
very  doubtful  if  the  signing  of  process  by  a  person  not 
entitled  to  sign  it  will  be  treated  by  the  Court  even  as  an 

irregularity.    In v.  Sexton,  1  Dowl.,  180,  the  action 

was  commenced  by  a  person  who  was  not  an  attorney.  The 
case  was  then  put  into  the  hands  of  a  person  who  was  an 
attorney,  but  had  not  taken  out  his  certificate.  On  the  day 
before  the  trial  a  certificated  attorney*  undertook  it.  Tet  the 
judgment  was  upheld,  and  the  plaintiti^s  costs  allowed  from 
the  beginning.  In  HiUeary  v.  Hungate,  3  Dowl.,  56,  there  was 
an  application  to  set  aside  the  judgment  on  a  warrant  of 
attorney,  and  the  execution  issued  therein,  and  to  discharge 
the  defendant  out  of  custody  on  the  ground  that  the  attorney 
who  conducted  the  proceedings  was  not  an  attorney  at  the 
time,  and  consequently  that  all  the  proceedings  were  void  and 
iiTegular.    It  appeared  that  the  attorney  had  been  regularly 
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admitted,  but  that  he  had  not  for  over  a  year  taken  out  his  cer- 
tificate. Littledale,  J.,  said  he  had  found  no  case  which  decideil 
that  the  proceedings  are  irregular  because  the  attorney  has 
not  been  regularly  admitted.  It  would  be  most  mischievous 
if  such  proceedings  were  declared  to  be  irregular,  and  he 
discharged  the  rule.  Many  other  cases  have  supported  the 
principle  stated  in  McNavuira  on  NvUitiea,  that  a  step  taken 
by  an  attorney  while  uncertified  and  off  the  roll,  is  not  on 
that  account  void,  or  even  irregular.  The  Courts  have  refused 
to  quash  a  habeas  coiyits  sued  out  by  him,  3  DowL,  529,  or  to 
cancel  a  bail  bond  because  he  had  sued  out  the  capias, 
1  D.  <b  R.f  215,  or  to  discharge  a  rule  served  by  him  for  setting 
aside  proceedings,  2  Mass.,  228.  On  the  analogy  of  these 
cases  it  is  shown  that  there  is  not  the  slightest  reason  for 
holding  the  objection  in  this  case,  were  it  good  in  itself,  as 
a  nullity ;  and  if  an  irregularity  it  had  been  waived.  We 
decline,  therefore,  granting  the  rule  nisi  moved  for. 

Ritchie,  J. — An  irregularity  in  its  most  general  sense  is 
the  technical  term  for  every  defect  in  practical  proceedings  or 
the  mode  of  conducting  an  action  or  defence  as  distinguishable 
from  faultvS  in  pleading,  which   can  only  be  objected  to  by 
demurrer  or  motion  in  arrest  of  judgment,  or  by  writ  of  error ; 
3  Chitf.  Gen,  Pr.,  509.     It  is  the  want  of  adherence  to  some 
prescribed  rulo  or  mode  of  proceeding,  and  in  its  more  limited 
and  common  sense  it  consists  either  in  omitting  to  do  sanie- 
thing  that  is  necessary  for  the  due  and  orderly  conducting  of  a 
suit,  or  doing  it  at  an  unseasonable  time  or  in  an  improper  n^ai^" 
ner;  TichVs  Prac,  512,  9  ed.     A  defect  is  here  supposed,    l>^^t 
one  that  does  not  take  away  the  foundation  or  authority    for 
the  proceeding,  or  apply  to  its  whole  operation  ;  per  Colerid% 
J.,  9  Dow.,  595.     This  distinguishes  an  irregularity  frot»^  * 
nullity,  which  is  the  highest  degree  of  an  irregularity  in  '  the 
iiiost  extensive  sense  of  that  berm,  and  is  such  a  defect    ^^ 
renders  the  proceedings  in  which  it  occurs   totally  null   **nd 
void^  and  of  no  avail  or  effect  whatever,   and   incapable    of 
being  made  so.     See  2  Ch.  Arch.,  1042,  1044. 

A  nullity  may  be  defined  (xs  a  proceeding  that  is  tal-^^*'^ 
without  any  foundation,  for  it  is  that  which  is  esseniiafc- 1'? 
defective,  on  what  is  expressly  declared  to  be  a  nullity      ^7 
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statute ;  p.  3.  Mesne  process  is  only  to  bring  the  party  before' 
the  Court,  and  if  by  his  own  act  he  shows  that  he  is  before 
the  Court,  such  as  by  recognizing  the  appearance  entered  for 
him,  the  omission  of  the  service  is  remedied ;  p.  7.  The  doc- 
trine that  a  nullity  can  be  waived  is  certainly  true  in  the 
strict  sense  of  waiver,  but  this  must  not  be  carried  so  far  as 
that  at  any  period,  or  under  any  circumstances,  this  objection 
must  of  necessity  be  available.  And  jt  is  not  to  be  supposed, 
observes  Mr.  Chitty,  Oen.  Prac.,  vol.  3rd,  552,  that  if  a  defendant 
plead  in  bar,  and  there  has  been  a  regular  trial  and  verdict, 
that  the  latter,  or  that  judgment  and  execution  thereon, 
would  afterwards  be  set  aside  on  the  ground  that  no  formal 
appearance  was  entered  for  defendant  After  having  entered 
an  appearance  defendant  cannot  object  to  the  process  or 
service  thei'eof ;  p,  ^5,  (63).  A  step  taken  by  an  attorney 
while  uncertified  or  off  the  roll,  is  not  void  or  even  irregular 
on  that  account.  That  the  Court  has  refused  to  set  aside  a 
judgment  obtained  by  him ;  Smith  v.  Wil^n,  1  Dow.,  545  ; 

V.  Sexton,  ibid,  180 ;  HiUeai^  v.  Hungate,  3  Dow.,  56  ; 

to  quash  a  habeas  corpus  sued  out  by  him,  3  Dou\  529  ;  to. 
cancel  a  bail-bond  because  he  had  sued  out  the  capias, 
1  D.  &  R,t  215  ;  and  to  discharge  a  rule  served  by  him  for 
setting  aside  proceedings,  2  Marsliall,  228. 


RICHARDSON    et   al.    v.   TWINING    et   al. 

PLAixnm,  merohAiitt  doing  btulnMi  In  Boston.  U.  8.,  •hii^MHl  a  qiwiitUir  of  oi]  to 
A  k  Oo.,  morchftiits  In  HallftkX,  N.  8.  Between  the  •hipment  of  the  oil,  und  lU  ArrlvAl  itt  the 
latter  port,  A.  &  Co.  having  become  Ineoh-ent,  but  prevluiu  to  their  a<t«ign)nent.  for  the  pur 
poee  of  protecting  the  ehlppere,  and  without  any  intention  of  accepting  or  talcing  delivery  of 
the  oil,  or  exercidng  any  eontrol  over  It  on  their  own  account,  by  a  ciivtoiii-hoiHe  ord«r  mtde 
before  th«  goodn  were  dieehaiged,  traneferred  the  oil,  together  with  the  bill  of  lading  to 
O.  Jt  Co.,  to  be  held  for  arid  on  acoount  of  the  ehlppera. 

The  oil  having  been  claimed  by  the  crwlltorf  of  A.  k  Co.  under  the  smignment, 
//«M,  that  the  tfanuitus  had  not  been  completed,  and  that  the  »tn|ipago  by  0.  k  Co.  act 
ing  for  the  plaintiffs,  was  good.        a 

DesBarres,  J.>  now,  (January  7th,  1871,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  of  trover  tried  before  Mr.  Justice  Dodd 
without  a  jury,  and  submitted,  with  the  consent  of  the  parties, 
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for  the  decision  of  the  Court,  upon  the  law  and  facts  of  .the 
ca^e.  The  p1aintifr8,  merchants,  doing  business  in  the  city  of 
Boston,  on  the  29th  of  October,  1867,  shipped  per  steamer 
"Alharabra,"  to  Messrs.  Archibald  Jk  Co,,  then  carrying  on 
business  as  merchants  in  this  city,  fifty-seven  casks  of  kerosine 
oil  previously  ordered  bj'  them,  which,  on  its  arrival  here,  they 
refused  to  accept,  having  between  the  shipment  and  arrival  of 
the  oil  at  this  port,  become  insolvent.  For  the  purpose  of  pro- 
tecting the  interest  of  the  shippers,  and  without  any  intention  of 
accepting  or  taking  delivery  of  the  oil,  or  exercising  any  con- 
trol over  it  on  their  own  account.  Messrs.  ArdUbald  ds  Co.^  by 
a  custom-house  order,  made  before  the  goods  were  discharged, 
dated  on  the  1st  November,  1867,  transferred  to  Messrs. 
Orafiam  4c  Co.,  of  this  city,  together  with  the  bill  of  lading, 
the  fifty-seven  casks  of  oil,  to  be  held  for  and  on  account  of 
the  shippers,  having  previously  determined  not  to  receive  the 
oil,  and,  through  a  member  of  their  firm,  stated  to  X^raham 
is  Co.  their  embarrassment  in  business  and  expressed  to  them 
their  desire  that  they  would  take  the  oil  when  it  arrived  and 
tlispose  of  it  fur  and  on  account  of  the  shippers.  This 
&raham  Jk  Co.  agreed  to  do.  This  oil,  with  the  exception  of 
that  part  of  it  which  was  held  by  the  ship's  agent  for  the 
freight  was,  on  the  day  of  the  transfer  to  Graham  Jb  Co.^ 
placed  by  Arddbald  <b  Co,  in  a  bonded  warehouse  called  the 
"  Chebucto,"  for  the  use  and  benefit  of  the  shippera.  Aft^r  the 
goods  were  so  transferred  to  GroJiam  <£r  Co.^  and  warehoused 
for  and  on  account  of  the  shippers,  Messrs.  Archibald  Jk  Co. 
made  a  general  assignment  of  all  their  effects  to  the  defend- 
ants for  the  benefit  of  their  creditors.  Under  the  assignment 
the  defendants  claimed  the  oil  for  the  benefit  of  the  creditors 
of  Archibald  J;  Co.,  and,  by  an  arrangement  made  between 
the  defendants  as  assignees  of  Archibald  is  Co.  and  QrahaxA 
<£*  Co.  as  agents  of  the  shippers,  it  was  agreed  that  the  defend- 
ants should  sell  the  goods,  and,  after  deducting  the  expenses, 
pay  over  the  proceeds  into  a  bank  in  this  city,  subject  to  the 
plaintiffs'  claim.  The  goods  wera  accordingly  sold  under  this 
agreement  about  ten  days  after  the  transfer  to  Oniliam  Jk  Co., 
and  the  proceeds  paid  into  bank  where  it  awaits  the  final 
decision  of  this  Court. 
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These  being  the  nAin  and  leading  facts  of  the  case,  which 
are  not  dispttted,  the  first  question  to  be  disposed  of  is 
whether  the  transaction  was  at  an  end,  and  the  plaintiffs^ 
right  as  the  shipper  to  stop  the  goods  had  ceased.  Secondly, 
whether  the  acts  done  by  Archibald  A  Co.  in  relation  to  the 
goods  amounted  Uf  a  taking  possession  by  them  of  the  goods 
as  the  owners  ;  or,  whether  their  acts  were  done  in  good  faith, 
fcolely  for  the  purpose  and  with  the  intent  of  warehousing 
them  for  the  use  and  benefit  of  the  shippers  who,  under  the 
circumstances,  certainly  had  very  strong  claims  upon  them  for 
protection. 

That  the  vendor  has  a  right,  if  unpaid  and  if  the  V4»ndee 
be  insolvent  to  retake  the  goods  before  they  are  actually 
delivered,  is  a  principal  too  clear  to  admit  of  any  doubt. 
The  doctrine  of  stoppage  in  transit  is  thus  laid  down  by 
Lord  RomiUy,  M.  B.,  in  the  case  of  Fraaer  v.  WUi,  cited  at 
the  ailment,  and  decided  as  late  as  1868,  Law  Reporti^, 
1  Equity  cases,  69 :  ''  It  is  the  right  which  the  seller  of  goods 
has,  after  they  have  been  sold  and  despatched  to  the  buyer,  to 
stop  them  at  any  lime  before  they  have  been  delivered  to  the 
buyer,  if  the  buyer  has  not  paid  for  the  goods,  and  has  in  the 
mean  time  become  insolvent.  The  real  and  indeed  the  only 
question  in  all  these  cases  is,  whether  the  transitus  is  over ; 
in  other  words,  whether  the  goods  have  been  delivered  to  the 
buyer.  If  they  have,  then  the  right  to  stop  is  gone,  and  the 
only  remedy  of  the  seller  is  by  an  action  at  law,  by  proof 
against  the  estate  of  the  buyer.*' 

Now  the  only  difficulty  in  this  case,  if  there  be  any,  is 
whether  there  was  in  point  of  fact  any  delivery  of  the 
goods  to  Arckibald  &  Co.,  that  is,  such  a  delivery  as  would 
make  the  goods  their  own,  and,  being  their  own,  pass  to  their 
assignees. 

It  was  urged  at  the  argument  that  the  acts  of  Arckihald 
Jb  Co.  amounted  to  an  actual  acceptance  and  possession  of  the 
goods  for  themselves  as  owners,  and,  if  the  evidence  will 
warrant  such  a  conclusion,  then  the  plaintiffs  have  clearly  lost 
their  right  to  stop  the  goods,  and  are  not  entitled  to  recover. 
But  it  does  not  follow  that  because  Arckibedd  Jt  Co.  made  the 
custom-house  transfer,  and  endorsed  the  bill  of  lading  to 
Graham  is  Co.,  and  made  the  entry  for  the  warehousing  of 
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the  goods,  that  these  acts  must  necessarily  be  assumed  to 
have  been  done  by  them  as  owners.  The  impoitant  question 
is,  with  what  intent  these  acts  were  done,  and  that  intent  can 
only  be  gathered  from  the  evidence  in  the  case  upon  which 
we  have  to  decide.  The  case  of  James  v.  GHjffin  2  M.  &  W., 
623,  is  an  extremely  strong  case  in  point,  and  seems  to  me 
conclusive  on  the  question  now  under  consideration.  These 
goods,  consisting  of  lead,  were  consigned  to  A.,  deliverable  at 
the  river  Tharaes.  On  the  arrival  of  the  vessel  in  the  river, 
the  captain  pressed  A.  to  have  them  delivered  immediately. 
A,  in  consequence  sent  B,  his  son,  with  directions  to  land 
them  at  a  whurf  where  fie  was  aeeustomed  to  Acttv  goods 
landed  for  him  amd  kept  until  he  carted  them  away  to  his 
customers  in  his  own  cart;  but  A,  being  insolvent  at  the 
time,  told  B  he  woidd  not  meddle  with  tlie  goods,  that  he  did 
not  intend  to  take  them,  and  that  the  vendor  ought  to  have 
them.  The  goods  were,  by  ffs  (the  son's)  direction,  landed  at 
the  wharf  and  there  stopped  in  transitu  by  the  vendor.  In 
trover  for  the  goods  by  the  assignees  in  bankruptcy  of  A, 
against  the  wharfinger,  it  was  held,  (Lord  Ahinger,  C.  B., 
dissenting,)  that  the  declarations  so  made  by  ^  to  B,  were 
admissible  in  evidence,  although  they  were  not  communicated 
to  the  vendor  or  to  the  wharfinger ;  and  that  they  shewed 
that  A  had  not  taken  possession  of  the  goods  as  owner,  and 
that  therefore  the  transitus  was  not  determined. 

The  question  left  to  the  jury  in  that  case  was  whether  the 
acts  done  amounted  to  a  taking  of  possession  of  the  lead,  and 
that  is  precisely  the  question  we  have  to  ask  ourselves  in  this 
case,  called  upon  as  we  are  to  pass  upon  the  facts  as  well  as 
the  law  of  the  case,  viz, :  Did  the  acts  done  by  Ardiibald  A 
Co.,  the  insolvents,  amount  to  a  taking  of  possession  of  the 
oil  as  owners,  in  other  words  qtio  animo,  were  these  acts  done. 
Now  what  is  the  evidence  here  upon  this  point  ?  In  the  first 
place  it  appears  that,  Ardiihald  Jk  Co.,  finding  they  were  about 
to  fail,  and  being  already  indebted  to  the  plaintiflb  in  $600 
or  $800,  were  most  anxious  to,  and  endeavored  to  stop  the 
shipment  of  the  goods  by  the  plaintifis,  and  to  that  end 
coi^ntermanded  by  telegram,  their  order  to  ship  them.  Jdm 
Ardiibald  states :  "  When  the  oil  arrived  in  Halifax  I  men- 
tioned the  circumstances  of  the  case  to  some  of  our  creditors, 
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and  transferred  by  a  custom  house  order  to  Oh^aham  Jt  Co., 
and  told  them  the  circumstances  of  the  case,  i^d  that  I 
mrished  them  to  hold  the  oil  on  account  of  the-shippers,  and 
the  funds  remitted,  as  soon  as  possible,  which  they  agreed  to 
do,  part  of  the  oil  was  then  in  our  store,  and  part  in  the  hands 
of  the  vessel's  agent ;  we  had  not  made  our  general  assign* 
ment  to  the  defendants  when  I  requested  Qraham  to  take  the 
oil.  I  had  fully  determined  to  stop  our  business  before  the  oil 
arrived.  I  am  certain  the  notice  to  our  creditors  was  then 
out.  /  did  not  accept  (hh  oil  whe7i  it  arrived  for  our  firm. 
We  had  decided,  before  tJie  oil  arrived ^  to  hand  it  over  to  other 
parties^  for  the  benefit  of  the  ehippei^s,  after  consulting' other 
persons."  In  his  cross-examination  he  says:  "I  sent  the 
order  for  the  oil  about  a  week  before  it  was  shipped,  it 
came  in  one  of  the  Boston  steamers.  I  think  it  arrived  on 
Thursday,  and  the  next  morning  we  transferred  to  Graham  Jb 
Co.  We  bonded  what  we  put  in  our  warehouse.  I  cannot 
say  how  much,  12  or  14  casks,  did  not  pay  the  freight.  I 
made  a  bonding  entry  of  the  oil,  made  it  the  same  morning 
with  the  transfer  to  Oraltam  is  Co.,  made  it  at  the  same  time. 
/  AacZ  given  a  transfer  to  Graham  i:  Co,,  before  any  part  of 
tlie  oil  left  the  vessel.  This  was  on  the  Ist  of  Noveniber. 
There  was  a  meeting  of  our  creditors,  I  think,  on  the  same 
day,  and  the  present  defendants  were  appointed  assignees. 
We  had  agreed  to  stop  our  business  on  the  Tuesday  before 
the  arrival  of  the  oil."  diaries  Graham  says:  '*  John 
Ardiibald  spoke  to  me  iJie  day  befoi'e  he  made  tke  transfer^ 
about  tlie  oiL  Said  he  was  getting  into  difficulty  and  wanted 
me  to  take  the  oil  tliat  was  coming  from  parties  in  the  Statefi, 
and  sell  it  for  their  benefit,  and  I  consented  to  do  so.  The 
next  morning,  about  10  o'clock,  he  gave  me  the  transfer  and 
the  bill  of  lading.  The  bill  of  lading  was  then  indorsed,  and 
in  his  hand-writing.  The  Chebucto  Warehouse  was  a  bonded 
warehouse."  Tliomas  Archibald,  partner  of  John:  "Was 
aware  of  the  shipment  of  the  oil  from  plaintiff.  I  knew  of 
the  telegram  countermanding  the  shipment,  that  was  done  with 
my  consent  the  evening  before  it  was  sent.  We  talked  the 
matter  over  and  feeling  we  should  be  obliged  to  stop,  we  sent 
it  and  decided  to  stop  the  same  day.  The  oil  came  in  a 
Boston  steamer  and  it  was  entered  for  a  warehousSi  and 
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before  it  was  entered  we  decided  to  transfer  it  to  Graham  S 
Co,,  for  Ihe  benefit  of  the  plaintiffs,  and  I  know  it  was  trans* 
f erred  to  them.  This  was  three  or  four  days  before  the 
general  assignment  I  am  not  certain  as  to  the  number  of 
days,  it  may  have  been  only  two/* 

From  all  this  evidence  it  appeara  clear  and  manifest  to 
my  mind,  that  all  that  Archibcdd  S  Co.  did  with,  and  in 
relation  to  the  oil,  was  done  for  the  purpose  of  securing  it  for 
the  use  and  benefit  of  the  shippers,  and  without  any  intention 
on  tlieir  part  of  taking  possession  of  and  holding  it  as  owners, 
for  them^^elves ;  this  is  a  much  stronger  case  than  that  of 
James  v.  Oriffin,  There  the  consignee  merely  told  his  son,  in 
giving  him  directions,  to  have  the  goods  landed  on  the  wharf, 
that  he  did  not  intend  to  rruddle  with  thefn,  and  that  fact 
was  not  communicated  to  the  wharfingers  at  the  time,  who 
might  well  have  supposed  that  the  consignee  was  taking 
possession  of  and  exercising  control  over  them  as  his  own, 
and  yet  that  was  held  to  be  admi&'iible,  and  very  material 
evidence  by  all  the  Judges  to  show  that  the  consignee  bad 
not  taken  possession  as  owner.  Here  Archibald  S  Co.  not 
only  decided  before  the  arrival  of  the  goods,  not  to  receive 
them,  but  they  even  declared  that  intention  to  some  of  their 
creJitoi-s,  as  well  as  to  Omham,  that  there  ^might  be  no  mis- 
apprehension on  the  subject,  and  when  they  gave  the  custom 
house  order  for  the  transfer  of  the  goods  and  indorsed  the 
bill  of  lading  to  Graham  <fr  Co,,  they  did  so  without  any 
consideration,  and  solely  with  the  view  to  enable  Orahata  A 
Co.  to  deal  with  the  goods  as  the  property  of  the  ship{)er!i, 
and  nothing  more.  It  was  argued,  on  the  part  of  the  defend- 
ants, that  the  transitus  was  at  an  end,  in  as  much  as  there 
was  a  part  delivery  of  the  goods  to  Archibald  Jb  Co.,  the 
purchasers,  operating  as  a  delivery  of  the  whole,  and  that  as 
the  transfer  was  made  by  them  and  not  the  vendors,  the 
doctrine  of  stoppage  in  ti^nsitu  did  not  apply  here,  and  the 
case  of  Whitehead  v.  Andti^son,  9  M.  &  W.,  518,  was  cited  in 
support  of  that  position.  In  that  case  Parke  B.  says:  '*It 
appears  to  us  very  doubtful  whether  an  act  of  making  or 
taking  samples,  or  the  like,  without  any  removal  from  the 
possession  of  the  canier,  so  as  though  done  with  the  intention 
to  take  possession,  would  amount  to  a  constmciiTe  poeaenion 
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unless  accompanied  with  such  circumstances  as  to  denote  that 
the  carrier  was  intended  to  keep,  and  assented  to  keep  the 
goods,  in  the  nature  of  an  agent,  for  custody,  but  he  adds,  *  it 
is  unnecessary  to  determine  this  point,  as  there  is  no  finding 
in  this  case,  even  of  any  act  done  to  the  timber  with  intent 
to  take  possession ; ' "  thereby  recognizing  the  principle  laid 
down  in  Jamea  v.  Orijffin,  that  intention  was  an  essential 
element  to  show  whether  there  was  a  possession  or  not,  and 
as  we  are  performing  the  functions  of  jurors  as  well  as  judges, 
we  must  say  with  what  intention  Archibald  dk  Co.  took  charge 
of  the  goods,  for  that  is  to  determine  whether  they  did  so  as 
owners  or  as  agents  of  the  shippers,  whose  interest,  under  the 
circumstances  of  this  case,  they  had  every  reason  to  protect. 

I  may  here  remark  that  the  case  of  Bolton  v.  the  Lanca* 
shire  and  Yorkshire  Railway  Co,,  Law  Reports,  1  C.  P.  431, 
decided  in  18G6,  recognizes  the  principle  laid  down  in  James 
V.  Orijffin.  There  Erie,  C.  J.,  says :  "  It  is  clear  f  i-om  the  case 
of  James  v.  Grijin,  that  the  intention  of  the  vendee  to  take 
possession,  is  a  material  fact.  The  question  is  quo  anrmo,  the 
•  act  is  done.  My  notion  has  always  been  that  the  question 
is  whether  the  consignee  has  taken  possession,  not  whether 
the  captain  has  intended  to  deliver  it."  ,  The  case  of  Coventry 
v.  Gladstone,  Law  Reports,  6  Eq.  Cases  44,  decided  in  18GS, 
and  Eraser  v.  Witt,  Law.  Reports,  7  Eqr*  Cases  04,  decided  in 
the  same  year,  will  also  be  found  to  have  some  bearing  on  the 
present. 

Having  arrived  at  the  conclusion,  after  consideration  of 
the  evidence  in  the  case  that  Archibald  Jb  Co.,  the  purchasei*s 
of  the  goods,  did  not,  in  consequence  of  their  insolvency, 
accept  or  take  possession  of  the  goods  as  owners.  My  opinion 
is  that  the  transitus  was  not  over,  and  that  the  stoppage  by 
Graltam  «t  Co.,  acting  as  agents  of  the  plaintitls,  who  were 
the  shippers,  was  good,  and  therefore,  that  the  judgment  of 
the  Court  must  be  for  the  plaintiff's  for  the  value  of  the 
goods  sold  under  the  agreement,  with  costs. 
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A  C0X8TABLB  veised  a  hone  under  a  warrant  of  dtatrtm  and  endeaviirad  to  Mil  tho  Mm* 
licfora  the  retuni  day  of  the  warrant,  but  was  praveatod  from  dolnjr  lo,  chiefl}*  by  the  pai^ 
f roBi  whoui  the  horse  was  taken.    8ub«e(iiiently  to  the  retnmjlay  the  oonafeable  sold  the  hone. 

Held,  that  the  sale  was  valid. 

DesBarres,  J.,  now,  (January  9ch,  1871,)  delivered  the 
judgment  of  the  Court : — 

The  present  in  a  mixed  action  for  an  assault  upon   the 
plaintifT,  and  also  for  taking  a  horse  of  the  plaintiff's  and  con- 
verting it  to  his  own  use.    The  case  was  tried  befoi'e  Mr. 
Justice  Dodd,  at  Guyaboroiigh,  in  Atay  term,  18G9,  when  a 
motion  was  made  for  a  non   suit  upon  two  grounds.     1st 
That  there  was  no  property  in  the  plaintiff  to  enable  him  tb 
maintain  an  action  against  the  defendant  for  conversion  of 
the  hoi'se.     2nd.  That  the  sale  of  the  horse  under  the  warrant 
of  distress  issued  against  the  defendant  was  illegal,  because 
the  sale  was  made   after  the   warittnt  had  expii'ed.    The 
learned  Judge  refused  to  non  suit,  reserving  the  points  for  the 
opinion  of  the  full  Court.    The  case  was  then  submitted  to 
the  jury  upon  the  facts,  who  found  a  verdict  for  the  plaintiff 
in  68»  damages  for  the  assault,  and  £6  10s.  for  the  convei-sion 
t>f  the  horse.    It   was   argued  before  us  during  the  present 
teim,  and  having  taken  time  to  consider  it,  the  Court  is  now 
prepared  to  dispose  of  it.     It  appears  from  the  Judge's  report 
that  the  horse  in  question,  being  then  the  propei-ty  of  the 
defendant,  was,  on  the  11th  day  of  September,  1865,  levied 
upon  and  seized  by  a  constable  under  a  warrant  of  distress 
issued  on  the  22nd  day  of  Aiigiiat,  1865,  by  James  Tory,  a 
Magistrate  for  the  County  of  Guysbxrrough,  for  a  school  rate 
assessed  upon  the  defendant,  for  section  No.  1  in  the  Town  of 
Owytborough.    Advertisements  were  put  up  by,  the  constable 
on  the  same  dav  the  horse  was  seized,  advertisin^r  the  sale  for 
the  18th  September,  but  the  horse  was  not  sold  on  that  day, 
in  consequence  of  the  defendant  having  forbidden  the  sale. 
The  constable  states  that  he  put  fresh  notices,  in  form  similar 
to  the  first,  for  the  sale  of  the  horse,  which  were  torn  down 
and  destroyed,  and  then  a  third  notice  was  given,  which,  it  is 
supposed  (for  the  day  is  not  named)  was  fixed  for  the  23rd  of 
September,  when,  if  I  rightly  apprehend  the  evidence,  the 
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horse  was  set  up  and  sold  at  public  auction  to  the  father  of  the 
plaintiff  for  £6  10a.  OdE.,  on  the  payment  of  which  the  pur- 
chaser received  the  delivery  of  the  horse.  The  horse  remained 
in  the  possession  of  the  purchaser  until  the  month  of  January^ 
186C,  when  he  sent  his  ison,  the  plaintiff,  who  resided  with 
him,  to  Guysboy^ugh  with  the  horse  and  a  sled  to  purchase 
oats.  While  there  the  defendant  forcibly  took  possession  of 
the  horse  from  the  plaintiff  and  struck  plaintiff  several  blows 
while  he  was  attempting  to  prevent  the  defendant  from 
leading  away  the  horse. 

These  are  the  facts  gathered  from  the  report  of  the  trial 
upon  which  the  case  was  argued,  and  upon  which  the  opinion 
of  the  Court  has  been  formed. 

I  may  here  remark  that  the  first  point  reserved  at  the  trial 
w&s  abandoned  at  the  argument  as  untenable,  under  the 
circumstances  of  this  case,  but  the  second  point  was  urged  by 
the  defendant's  counsel  upon  the  ground  that  the  sale  of  the 
horse  was  made  after  the  expiration  of  thirty  days  from  the 
date  of  the  warrant  within  which  the  constable  was  required 
to  make  his  return  upon  it  to  the  magistrate,  and  that  therefore 
it  was  an  illegal  sale,  and  being  an  illegal  sale  the  defendant 
had  still  the  right  of  property  in  the  norse,  and  was,  therefore, 
justified  in  taking  him  out  of  the  possession  of  the  plaintiff. 

It  is  abundantly  clear  from  the  evidence  of  Edward, 
Worth,  the  constable,  that  he  was  obstructed  in  various  ways 
in  effecting  a  sale  of  the  horse,  an  obstruction  arising  very 
possibly  from  the  strong  fegjing  which  then  existed  in  that 
and  other  counties  in  this  Province  against  the  law  under 
which  the  assessment  was  made ;  and,  it  may  be  presumed, 
that  the  defendant,  largely  influenced  by  that  feeling,  and  not 
from  any  inability  to  pay,  offered  every  opposition  to  the 
collection  of  the  rate,  and  that  may  account  for  the  sale  not 
having  been  made  before  the  expiration  of  the  time  mentioned 
in  the  warrant  for  its  xeturn. 

The  sole  question  in  this  case  is,  whether  the  constable, 
having  seized  the  defendant's  horse  under  the  warrant  pro- 
duced before  us,  was  justified  in  selling  the  horse  thirty  days, 
within  which  it  was  made  returnable,  had  expired.  The 
conclusion  of  the  warrant  is  in  these  words,  "  and  if  no  such 
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distress  can  be  made,  then  that  yoa  certify  the  same  to  me. 
oat  of  your  doings  under  this  warrant,  make  due  retam  to 
me  within  thirty  days  after  the  date  hereof,"  Now  there  is 
nothing  in  the  act  limiting  the  time  within  which  the  wairant 
is  to  be  returned,  that  is  left  in  the  discretion  of  the  magis- 
trate, nor  is  it  at  all  clear  to  my  mind  that  the  words  used 
make  it  imperative  on  the  constable  to  return  the  warrant 
within  thirty  days  from  the  date  of  its  issuing.  Tlie  words 
referred  to  may  he  interpreted  to  mean  that  the  constable  is 
required  to  return  his  warrant  and  make  a  report  of  his  pro- 
ceedings thereon  within  thirty  days  from  its  date,  in  case  no 
distress  can  be  made,  but  that  he  shall  not  be  required  to 
make  his  return  within  that  time  in  case  he  has  levied  on 
property  which,  without  any  fault  of  his,  cannot  be  sold. 
That  construction  would  cure  many^  difficulties  likely  to  arise 
in  the  execution  of  such  warrants  where  property  has  been 
distrained,  which  cannot  be  sold ;  but  assuming  it  to  be  the 
duty  of  a  constable  in  ordinar}*^  cases  to  return  the  warrant 
within  the  time  named  therein,  it  appears  to  me  that  he  has, 
or  ought  to  have,  the  same  power  to  sell  property  distrained 
by  him  under  a  wanant,  that  a  Sheriff  has  under  an  execution. 
Now  it  is  clear  that  a  Sheriff  may  sell  goods  seized  under  an 
execution,  after  the  return  of  the  writ,  and  even  after  he  is 
out  of  office,  without  a  venditione  exponas,  1  B.  <£r  Aid.,  230, 
1  Chitty's  ArcJi.,  607,  (lOLh  Ed.),  and  if  a  Sheriff  may  sell 
goods  even  after  he  is  out  of  office,  I  think  a  constable  who 
has,  seized  property  under  a  warrant,  which  he  has  endeavored 
to  sell,  but  has  been  prevented  from  selling,  as  in  this  case, 
may  sell  it  even  after  the  return  day  of  his  warrant.  I  am 
of  opinion,  therefore,  that  the  sale  of  the  defendant's  horse, 
seized  under  the  warrant  produced  before  the  Court,  was  a 
legal  sale,  and  that  there  is  no  ground  for  disturbing  the 
verdict  found  by  the  jury  upon  which  judgment  may  be 
entered  for  the  plaintiff,  with  costs. 
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TBI  Boaul  or  TrattMt  of  Lanmlrarg  Aotdemj,  hj  ifrMment  umii;  theUMlYct  ordtred 
ihRmgh  plAintlff,  »  member  of  Um  Boaid,  from  »  tmr^  In  BostMi,  U.  &,  fttnilttm  for  tlic 
AoMkny.  The  panon  from  wbom  Um  fumifeare  wm  proeured  forwMtlod  It  to  pUInttfl  and 
drew  on  him  for  the  UBoant.  Plaintiff  adranced  I1M.4S  to  mMt  the  draft,  and  delhrered  the 
tamiture  up  on  the  avoianoe  that  the  lum  ee  ad^need  iroald  be  repaid  to  Mm.-  The  amonoi 
required  to  llqnWato  the  bill  was  ameeeBd  upon  the  lection  and  caDeeted  to  the  extent  of  flit, 
bj  defendant,  a  tniAee,  aad  Secretarj  of  the  Beaid,  but  applied  by  hrni  to  other  ueee. 

Bdd,  that  defendant  was  Ifaihle  for  the  tun  of  Hid,  *'  It  being  monej  aieemed  and  ool* 
leeted,  and  In  hie  hands  for  the  vwry  porpeee  of  liquidating  this  domand.** 

Also,  that  there  being  ne  plea  In  sibatemrat,  the  ohlection  taken  at  the  argument  to  the 
uon^Joinder  of  the  oo-lniateee  oe«ld  not  avail. 

Wiuiam,  J.  dimented 

McCuLLY,  J^  new,  (Januarj'  9th,  1871.)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  tried  before  His  Lordship  the  Chief 
Justice,  at  LuneTiburg,  in  October,  186d,  The  plaintiff,  in  the 
year  1867,  together  with  defendant  and  one  Lockhart,  were 
Trustees  of  the  Lunenburg  Academy,  which  had  then  lately 
been  erected,  but  required  furniture.  Defendant  was  Secre- 
tary to  the  Board  of  Trustees,  as  well  as  one  of  tlio  Trustees. 
The  furniture,  by  an  agreement  among  the  three  Trustees, 
was  ordered  through  plaintiff  from  a  party  in  Boston^  U.  8^ 
who  forwarded  it  to  plaintiff  and  drew  on  him  for  the  amount, 
$350.  Plaintiff  advanced  $196.42  of  the  amount,  and  defend- 
ant bon'owed  the  balance  of  a  third  party,  giving  his  own 
obligation  for  repayment,  and  the  furniture  was  paid  for.  It 
came  to  plaintiff  and  he  gave  it  up,  "  on  an  assurance  that  it 
would  be  paid,'*  as  he  testifies,  that  is  that  the  amount  so 
advanced  would  be  refunded  to  him.  Defendant  continued 
to  be  Trustee  and  Secretary,  up  to  the  time  of  suit,  though 
plaintiff  had  ceased  before  €M!tion  brought,  to  retain  office. 
The  amount  required  to  liquidate  the  bill  for  furniture  had, 
pi*eviously  to  action  brought,  been  assessed  upon  the  School 
Section,  and  collected  to  the  extent  of  $146,  and  bad  been 
received  by  defendant,  but  he  told  plaintiff  he  had  applied  it 
to  other  uses.  Plaintiff's  testimony  is,  "1  advanced  the 
amount  on  defendant's  account  in  particular.*^  The  amount, 
say  $550,  American  currency,  required  to  pay  for  the 
furniture,  was  yoted  in  0ct6beT^  1866,  and  subsequently 
in  1867,  wd  collected,  though  tome  of  it  not  till  1868. 
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The  amount  shown  to  have  been  assessed  and  collected,  and 
in  hand  at  one  time  to  pay  this  claim  was  $146,  and  for  that 
sum,  under  the  direction  of  His  Lordship,  who  tried  the  cause, 
the  jury  found  a  verdict  for  plaintiff.  A  rule  was  granted  by 
His  Lordship  to  set  the  verdict  aiside,  on  several  grounds,  but 
which,  on  the  argument,  were  reduced  to  one  point — misdi- 
rection. A.Jarnea,  defendant's  Counsel,  contended  that  this 
action  would  not  lie  against  defendant,  inasmuch  as  he  was 
a  public  officer,  and  the  transaction  was  with  him  in  that 
capacity,  and  therefore,  he  had  incurred  no  personal  liability. 
For  this  several  authorities  are  cited — 4p  M.  Jk  P.,  572 ;  1  EIL 
BL  &  E,,  113 ;  Pm  Ads,  1865,  p.  86,  sec.  34  and  35 ;  2  Moo., 
628;  and4  5iu  <^A,275. 

J.  TF.  Johnson,  for  plaintiff*,  cited  1  Jf.  d^  P.,  8 ;  3  Bvng., 
478 ;  -4m6.,  770 ;   1  Bro.  C.  (7.,  101 ;  Z  Ad.  Jk  E.,  99 ;  and 

1  Nev.  i:  P.,  26. 

It  was  argued  on  the  part  of  defendant's  Counsel  that  the 
co-Trustees  should  have  been  joined,  but  as  there  was  no  plea 
in  abatement,  such  an  objection  cannot  now  avail.  Ajs  regards 
plain tifTs  claim,  the  particulars  endorsed  upon  the  writ 
plainly  indicated  its  nature,  character,  and  extent.  So  that 
by  no  possibility  could  there  have  been  any  surprise  to  the 
defendant  on  the  trial.  OBvi&a  v.  TTetmore,  1  Allen's  Rep. 
(N.  B.)  594,  was  an  action  against  the  Clerk  of  the  House  of 
Assembly  of  Nev)  Bi^unsiuick,  and  there  it  was  held  that  "*  the 
Clerk  of  the  Assembly,  in  the  absence  of  an  express  contract, 
is  personally  liable  to  a  person  employed  by  him  to  cut  wood, 
make  fire  and  perform  other  menial  services  for  the  House  of 
Assembly.  Also  that  plaintiff  was  not  bound  by  the 
amount  allowed  by  the  House  for  this  service,  as  shown  by 
the  contingent  account  of  the  Assembly,  put  in  evidence  by 
the  defendant,  but,  might  recover  more  on  9kqucmtu/m  memit 
Oilhert  V.  Porter,  et  al.,  2  Kerr.,  390.  Plaintiff  in  this  case 
advanced  £300  on  the  following  letter  addressed  to  him  by 
defendants,  Aldermen  of  the  City  of  St  John  : 

"  Sir, — If  you  will  be  so  good  as  to  advance  J.  T,  H,  £300 
for  the  purpose  of  paying  the  indigent  laborers  now  employed 
by  us,  as  a  Committee  of  the  Corporation,  we  pledge  ourselves 
that  the  money  shall  be  re-paid  you  next  week." 
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which  letter  was  signed  by  defendants,  the  word  "  Committee  " 
being  annexed  to  their  signatures — under  which  was  the 
following: — ^"Received  the  above  sum  of  £300  from  H.  G. 
(plaintiflf)  for  the  Corporation,  8th  February,  1842,  J.  T.  H.— 
**  Hdd,  it  was  a  proper  question  to  be  left  to  the  jury,  whether 
the  loan  was  made  on  the  pci-snnal  lesponsibility  of  defend- 
ants, and  if  so,  they  are  perMon.tlly  liable.*'  Plaintiff,  Zvncker, 
states  in  his  evidence  on  the  trial :  "  The  furniture  came  to 
me,  I  gave  it  up  on  an  assurance  that  it  (meaning  his  demand) 
would  be  paid — I  demanded  the  amount  from  the  defendant 
out  of  money  he  had  collected  as  Secretary,  but  which  he  told 
me  he  had  applied  to  other  uses.**  In  PHddy  v.  Rou^ 
3  Merivale,  102,  the  Master  of  the  Rolls,  Sir  WUliam  Grant 
lays  down  this  proposition,  "Where  a  public  officer  has 
in  his  hands  money  issued  by  Uie  Qovemment,  for  the  use  of 
an  individual,  it  is  clear  that  a  suit  may  be  maintained  against 
the  officer  for  the  recovery  of  such  money ;  for  it  is  his  duty 
towards  the  Crown,  as  well  as  towards  the  individual,  to 
apply  the  money  to  its  destined  purpose.'*  Assuming  that 
defendant,  as  representing  the  Board  of  Trustees  in  this  suit, 
which  he  does  under  the  pleadings,  not  having  pleaded  in 
abatement — was  entitled  to  all  the  protection  of  a  Government 
public  officer — which  being  a  mere  Trustee,  annually  chosen 
by  and  for  a  school  district,  is  by  no  means  admitted,  yet 
supposing  him  entitled  to  all  that  the  law  concedes  to  the 
officers  of  the  Crown  (as  in  4  Bro,  i:  Bing.,  275),  nevertheless 
by  analogy  this  case  falls  clearly  within  the  principle  above  laid 
down  by  the  Master  of  the  Rolls,  and  the  defendant  is  liable  for 
the  sum  of  *S146,  it  being  money  assessed  and  collected,  and  in 
his  hands  for  the  very  purpose  of  liquidating  this  demand. 
It  was  there  ^  for  the  use  of  plaintiff," — and  in  the  language 
of  the  Master  of  the  Rolls,  and  by  parity  of  reasoning  it  was 
his  (defendant's)  duty  towards  the  school  section  that  con- 
tributed the  amount,  as  towards  the  plaintiff  to  apply  the 
money  to  the  destined  purpose.  The  rule  nisi  for  a  new  trial 
must  be  dischaiged,  with  costs. 

WiLKiN8»  J. — ^Tbis  case  does  not  appear  to  me  to  be 
governed  by  the  principle  of  any  of  the  cases  relied  on,  or  of 
any  that  have  eome  to  my  notice.    A  fund  adequate  to  reim- 
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burse  the  plaintiff  was  voted,  assessed  and  came  to  the  hands 
of  the  defendant,  qud  Secretary  to  the  Trustees.  Had  he  as 
such  been  uncontrolled  as  to  the  disposition  of  it,  no  doubt  he 
would  have  been  liable  to  the  plaintiff.  But  it  was  not 
lawful  for  him  to  pay  it  over  to  the  plaintiff  without  the 
direction  of  a  majority  of  the  Trustee&  The  Secretary's 
duties  (and  " disbursing  such  moneys"  is  specified  as  one  of 
them.  See  section  42),  are  required  by  chapter  20,  section  42 
of  the  Acts  of  1865,  to  be  performed  under  the  din^ction  of  a 
majority  of  the  Trustees.  Such  direction  in  relation  to  this 
fund  he  is  proved  not  to  have  had.  In  1866  $550  was  voted 
for  the  furniture  not  then  sent  for.  It  appears  to  me,  then, 
that  the  action  does  not  lie  against  him  as  Secretary,  neither 
can  it,  in  my  opinion,  be  maintained  against  him  as  a  Trustee, 
even  though  he  has  not  pleaded  in  abatement  Into  his 
hands  as  a  Trufitee  the  fund  never  came.  It  rested  in  the 
hands  of  the  legal  recipient  of  it.  Defendant,  as  one  of  the 
three  Trustees,  had  no  control  over  it,  and  the  evidence 
shews  that  his  two  co-Trustees,  Lockhart  and  Dotoliiijir,. con- 
stituting "a  majority  of  the  Trustees,''  not  only  did  not 
authorize  payment  to  the  plaintiff,  but  orally  directed  the 
defendant  to  appropriate  the  fund  otherwise.  Thus  qua 
eunque  vid  datd,  defendant  appears  to  me  not  to  be  liable. 
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PbimiVF  was  In  th«  habit  of  hiring  botwt  and  wfefoiis  to  ptiwntnqviilnfftt  Doffnr 
bh  alnenoe  from  home  his  wife»  conttary  to  tnaiteiictiuiw  not  to  hira  bocaot  or  cantagoi  la  hl» 
absanoe,  though  tb«  evUence  on  this  point  was  of  a  donhtful  chafattar,  hhwd  to  C,  ooo  oC  tho 
daftndants,  a  wagon  and  sevaral  hon»  to  bo  nstd  la  oonroilng  a  icald  onuhsr  tnm  Fatt  Hood 
to  Rlvor  Danals.  White  tba  team  was  crossing  a  bridgo,  drlTan  bj  D.,  an  axporiaacfd  diivsr, 
who  was  joined  as  co-defendant,  and  against  whom  alune  the  action  was  proseeated,  one  of  tho 
horsei  reeelvsd  injuries,  bj  getting  a  leg  throagh  the  bridge,  ia  ooaseqaeoee  eC  whkft  lo  died. 
The  plaintira  writ  ispnulned  counto  ia  trespaas  and  trorer,  bat  the  aeUoawaatnaAedlhraagh- 
oat  as  one  of  trover.    A  verdict  having  been  found  for  plaintiff, 

HM,  that  there  was  no  evidence  of  conTeralon  hj-  the  deffeadhat  D,  aad  ll»fc  ho,  balar 
merelj  the  servant  of  C,  ought  not  to  be  held  raaponaihle  for  aa  tatJBiy  whtoh  waaadaMod  t» 
have  been  an  inevitable  acddoiit. 

DehBarres,  J.,  now  (January  23rd,  1871,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  against  the  defendant  and  another 
person  named  Pairidc  Caddigan,   but  it  was   prosecuted 


JANUARY.    1871.  206 

against  the  defendant  onl}^  in  consequence  of  Caddigan  not 
having  been  served  with  a  copy  of  the  writ.  There  are  two 
counts  in  the  plaintiff's  writ  or  declaration.  The  first  in 
trespass  for  taking  and  carrying  away  and  converting  to  their 
own  use,  two  horses  and  two  sets  of  harness,  &c.,  and  the 
second  in  trover  for  converting  to  their  own  use  a  horse  of 
the  plaintiff.  The  defendant,  Dxdhaniy,  by  his  plea  to  the 
first  count  of  plaintiffs  declaration,  denies  the  taking  and 
carrying  away  and  converting  to  his  own  use,  the  goods  and 
chatties  of  the  plaintiff,  and  hy  his  plea  to  the  second  count 
denies  the  conversion.  At  tlie  trial  the  case  was  treated  by 
both  parties,  as  well  as  by  the  learned  Judge  who  tried  it,  whose 
attention  was  not  called  to  the  writ,  as  an  action  of  trover, 
and  not  as  a  mixed  action  of  trespass  and  trover.  There  was 
a  verdict  for  the  plaintiff  and  a  rule  was  granted  to  set  it 
aside  upon  the  following  grounds:  First,  its  being  against 
law  and  evidence.  Second,  for  improper  reception  of  evidence, 
and  lastly  as  being  against  the  charge  of  the  learned  Judge. 

It  appears  from  the  Judge's  report  that  the  plaintiff  had 
kept  a  livery  stable  at  Port  Hood,  and  was  in  the  habit  of 
hiring  horses  and  waggons  to  such  pei'sons  as  requii*ed  them, 
and  Caddigan,  having  a  gold  crusher  at  Port  Hood  which  he 
desired  to  convey  from  thence  to  River  Dennis,  called  on  the 
defendant  to  know  whera  he  could  procure  a  team  for  that 
purpose,  who  advised  him  to  apply  to  the  plaintiff,  and  being 
a  stranger  at  Port  Hood,  Caddigan  requested  the  defendant 
to  accompany  him  to  the  plaintiffs  residence,  which  he  did. 
Finding  the  plaintiff  was  not  at  home,  Caddigan  applied  to 
plaintiff's  wife  to  let  him  have  a  team  of  horses  and  a  waggon 
to  transport  his  crusher  to  the  place  named,  and  Mrs,  Murphy 
agreed  to  provide  a  team  of  three  horses  and  a  waggon  for 
that  purpose.  Caddigan  then  paid  Mrs,  Murphy  810  for  the 
hire  of  the  team  and  waggon,  in  the  presence  of  defendant, 
who,  at  the  time,  intimated  to  her  that  he  had  nothing  to  do 
with  the  matter.  Mrs.  Murphy  sent  her  son  Audrew,  a  boy 
14  years  of  age,  with  the  horses,  ^:c ,  to  Cffdtfigim,  at  the 
wharf,  who,  after  the  crusher  was  placed  in  tlie  waggon, 
requested  the  defendant  to  drive  the  team,  which,  with 
Caddigan* s  own  horse,  consisted  of  four  horses.  The  defend- 
ant consented   to   drive   the    team,   being  accompanied    by 
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plaintiff's  son  Andrew,  who,  though  not  able  to  drive,  was 
sent  by  his  mother  to  take  care  of  the  horses.  After  proceeding 
about  six  miles  on  the  road  to  River  Dennis,  while  attempting 
to  pass  a  cart,  the  crusher  fell  out  of  the  waggon,  and  the 
defendant  as  well  as  the  boy  were  obliged  to  return  to  Port 
Rood  with  the  team.  On  his  return  the  defendant  saw  Urn. 
Mxii^phy,  who  told  him  she  would  have  the  boy  up  early  in 
the  morning  for  a  fresh  start.  The  defendant,  accompanied 
as  before  by  the  boy  and  Caddigan,  started  on  the  following 
morning  with  the  team,  and  having  again  put  the  crusher  in 
the  waggon,  proceeded  on  their  way  a  short  distance,  and  in 
crossing  over  a  bridge  one  of  the  plaintiiTs  horses  got  his  hind 
leg  through  the  bridge  and  fell,  the  waggon  going  against 
him  and  keeping  him  down.  On  extricating  the  horse  it  was 
found  his  leg  was  broken,  and  having  died  in  consequence  of 
the  injuries  thus  received,  the  present  action  was  brought  in 
order  to  recover  the  value  of  the  animal  from  the  defendant, 
upon  the  gi*ound  insisted  upon  by  the  plaintiff  that  his  wife, 
though  she  received  SIO  for  the  hire  of  the  horses  from 
Oaddigan,  had  no  authority  to  hire  them,  and  that,  therefore, 
the  use  of  the  hoi*ses  by  Caddigan,  and  the  driving  of  them 
by  defendant,  at  his  request,  rendered  both  of  them  iresp&ssers 
in  law.  The  defendant  having  been  a  mail-driver  for  years, 
was  accustomed  to  drive,  and  was  driving  at  a  slow  and 
moderate  pace  at  the  time  the  horse  ^received  the  injury.  It* 
is  not  pretended  even  by  the  plaintiff  himself,  that  the  injury 
to  the  horse  occurred  through  any  carelessness  or  negligence 
on  the  part  of  the  defendent.  Of  that  the  plaintiff's  son,  who 
was  present  at  the  time,  completely  exonerates  him ;  nor  is  it 
pretended  that  the  defendant  had  any  inter&st  whatever  in 
the  conveyance  of  the  crusher,  or  that  he  had  any  part  in  the 
hiring  of  the  horses.  He  was  merely  the  servant  of  Caddigan 
and  ought  not,  therefore,  to  be  held  responsible  for  an  injury 
which  occurred  without  his  fault  and  which  is  admitted  to 
have  been  an  inevitable  accident,  unless  Indeed  the  law  is  too 
clear  to  admit  of  any  excuse. 

I  do  not  think  the  plaintiff  can  recover,  against  the 
defendant,  under  the  second  count  of  his  declaration,  for  there 
has  been  no  conversion  of  the  plaintiff's  horse  by  the  defend- 
ant ;  bat  the  question  for  our  consideration  is,  whether  the 
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defendant,  under  the  circumstances  of  this  case,  is  liahle, 
under  the  first  count  as  a  trespasser,  for  taking  away  the 
plaintifTs  horse  without  his  leave  and  converting  him  to  his 
own  use.  The  only  evidence  in  support  of  the  count  in 
trespass  is  that  which  was  given  by  the  plaintiff  himself,  who 
states  that  he  always  directed  his  wife  not  to  hire  horses  or 
carriages  in  his  absence,  and  that  being  absent  at  the  time, 
his  wife  had  no  authority  to  hire  them. 

In  his  cross-examination  he  says:  "When  I  go  away  I 
leave  my  house  in  charge  of  my  wife.  She  has  nothing  to  do 
outside  the  house.  I  leave  the  outside  of  the  house  in  charge 
of  my  boys  and  servants,  but  they  had  no  authority  to  hire 
my  horses.  I  sometimes  sent  my  son  Andrew  in  charge  of 
my  horses  with  passengers  in  a  light  waggon." 

It  is  difficult  to  reconcile  the  evidence  of  the  plaintiff  with 
the  conduct  of  the  wife  and  the  son,  and  the  only  inference  to 
be  drawn  therefrom  is  that  the  plaintiff  either  did  not  give  to 
the  wife  and  the  son  the  instruction  of  which  he  speaks,  or  if 
he  did,  that  both  the  wife  and  the  son  grossly  violated  his 
instruction ;  the  wife  by  hiring  the  horses  to  Caddigan  for 
SIO,  which  she  received  for  such  hiring  without  ever  intimat- 
ing to  him  that  she  had  no  authority  to  hire ;  and  the  son  by 
taking  the  horses  to  Caddigan  to  be  used  for  the  purpose  for 
which  he  required  them,  without  intimating  that  his  father 
had  imposed  upon  him  the  restriction  to  which  the  father  has 
testified.    The  son  and  agent  of  the  father  was  not  only  silent 
as  to  his  being  precluded  by  his  father's  instructions  from 
hiring  the  horses  in  his  aljsence,  but  he  accompanied  the 
horses  to  take  care  of  them,  thereby  leading  Caddigan  to 
suppose  that  both  his  mother  and  himself  had  full  authority 
to  hire,  and  receive  pay  for  the  hire  of  the  horses  in  the 
absence  of  the  plaintiff.    I  may  here  remark  that  the  plaintift 
does  not  say  that  on  leaving  home  for  Halifax,  on  the  particular 
occasion,  he  positively  directed  his  wife  not  to  hire  his  hoi*ses, 
his  words  are,  "  In  my  absence  I  always  direct  my  wife  not 
to  hire  horses  or  carriages.*'    That  any  man  having  horses  to 
hire  should  direct  his  wife  not  to  hire  them  in  his  absence, 
and  thereby  allow  his  business  to  be  suspended  until  his 
return,  is  certainly  a  very  unusual  mode  of  conducting  the 
business  in  which  be  was  engaged,  and  it  is  hardly  to  be 
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supposed  that  the  wife  on  the  one  hand  and  the  son  on  the 
other,  if  such  instructions  had  actually  been  given,  would 
have  ventured  to  disregard  them. 

It  is  worthy  of  observation  too  that  Andrew,  the  son,  in 
giving  his  evidence  in  this  case,  does  not  say,  as  he  doubtless 
would  have  said  if  he  had  been  aware  of  the  fact,  that  any 
such  instructions  were  ever  given  out,  as  he  and  his  brothers 
were  left  in  charge,  according  to  his  fathers  statement,  of 
every  thing  outside  of  the  house,  including,  of  course,  the 
horses  ;  it  does  seem  strange  that  these  instructions  in  refer- 
ence to  the  very  property  over  which  he  had  the  control  were 
not  communicated  to  him.  The  plaintiff's  wife,  who  could 
have  spoken  on  the  subject,  was  not  called  as  a  witness,  and 
therefore  the  evidence  on  that  point  rests  altogether  in  the 
uncorroborated  statement  of  the  plaintiff  himself,  which,  for 
the  rca^ions  I  have  mentioned,  leaves  some  ground  for  the 
belief  that  it  may  not  be  strictly  accurate. 

I  must  say  that  the  strong  impression  made  in  my  mind 
on  reading  the  whole  of  the  evidence,  is  that  the  verdict  ought 
to  have  been  for  the  defendant,  and  seeing  that  the  case  was 
treated  throughout  as  an  action  of  trover,  in  which  form  it 
cannot  be  sustained,  there  being,  as  I  have  already  said,  no 
evidence  of  any  conversion  by  the  defendant.  I  think  the 
case  ought  to  be  sent  to  another  jury,  and  the  verdict  must, 
for  that  purpose,  be  set  aside. 
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Till  defendant  A.,  at  an  auction  «r  bay,  bid  off  the  unsold  portion,  estimated  at  tS  tone, 
at  tl2  fier  ton,  and  irave  to  plaintiff  hit  nota  for  $3X)»  on  the  undentandinir  that  if  the  quantltj 
Nold  fell  short  of  tho  estimated  amount,  a  prapvirtionate  deduction  would  be  made  from  the 
face  of  the  note.    The  quantity  having  been  Jar^^ely  orerestlnuted. 

Held,  that  it  wam  competent  for  the  Court  to  roceire  evidence- of  the  eircumstanoee  under 
which  tho  note  was  given  to  shtiw  a  partial  f^ure  of  oonsideration. 

WiLKlNS,  J.,  now,  (January  6th..  1871,)  delivered  the 
judgment  of  the  Court : 

In  this  case  of  conflicting  testimony  we  must,  having 
regard  to  the  veidict,  adopt  that  which  was  given  on  the 
part  of  the  defendants  : — It  establishes  these  facts  viz.,  that 
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the  defendant  Ardtibald,  {Nehon  appearing  before  us  merely 
as  his  surety,  and  a  co-drawer  of  the  note  in  question),  at  an 
auction  of  hay  made  by  the  plaintiff,  bid  off  the  unnold 
portion  of  the  hay  that  was  the  subject  of  the  sale.  The 
quantity  was  then  uncertain,  but  Archibald^  at  the  instance 
of  the  plaintiff,  signed  (with  his  surety)  a  promissory  note  to 
plaintiff  for  $300,  which  represented,  estimated  at  the  price 
agreed  on  (SI  2  per  ton)  the  quantity  of  hay  supposed  to  be 
by  the  defendant  Archibald  purchased,  with  a  distinct  under- 
standing, however,  between  the  principal  parties  that  the 
plaintiff  would  deduct  from  the  face  of  the  note  whatever  the 
amount  should  prove  to  be  in  respect  of  which  the  hay 
actually  received  by  Aixhibald  fell  short  of  the  estimated 
quantity.  Archibald,  at  the  trial  swore,  and  the  jury 
accredited  his  assertion,  that,  instead  of  receiving  25  tons — 
the  estimated  quantit}' — he  received  only  9  tons  and  16  cwt. 
The  plaintiff  sued  the  defendants  for  the  full  amount  of  the 
note.  They  among  other  pleas,  pleaded  that  very  state  of 
circumstance  by  way  of  defence  which  was  proved  by 
Ardiibald  and  found  to  be  true  by  the  jury.  The  defendants 
having  paid  into  court  $153.36,  asserting  it  to  be  enough  to 
satisfy  plaintiffs  claim,  an  assertion  controverted  by  him  in 
a  replication.  The  plaintiff  obtained  a  rule  to  set  aside  the 
verdict,  on  the  ground  of  improper  reception  of  evidence,  and 
that  the  verdict  was  against  law  and  evidence.  The  only 
question  raised  at  the  argument  was  whether  in  answer  to 
the  plaintiff's  action  on  the  note,  it  was  competent  for  the 
Court  to  receive  evidence  of  the  circumstances  under  which 
the  note  was  given  to  shew  a  partial  failure  of  considei*ation 
of' the  note. 

We  are  clearly  of  opinion,  that  as  between  the  original 
parties  to  the  note,  that  question  must  be  answered  in  the 
affirmative.  The  rule  of  law  which  governs  it  is  thus  concisely 
stated  in  a  work  of  authority,  BroomB'  Legal  ifaxinia,  p.  724, 
he  says :  **  As  regards  bills  of  exchange  and  promissory  notes, 
the  rule  is,  that  either  of  these  instruments  is  presumed  to  be 
made  upon,  and  privid  facie  imports,  consideration,  and  the 
words  *  value  received,'  express  only  what  the  law  will  imply 
from  the  nature  of  the  instrument,  and  the  relations  of  the 
parties    apparent    on   it;  and  then  the  maxim    'expressio 
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eoritm  qiccc  tacite  insunt  nihU  opercUiirt  is  applicable.  In 
an  action  on  a  bill  or  note  between  the  immediate  parties  thereto, 
the  consideration  may  be  inquired  into ;  and  if  it  be  proved 
that  the  plaintiff  gave,  and  the  defendant  received  no  value, 
the  action  will  fail.*'  As  authority  for  this  the  learned  author 
cites  SoiUhaU  v.  Rigg,  and  Norman  v.  Wright,  11  C.  B.,  481, 
492;  Crofts  v.  Beale,  II  C.  B.,  172 ;  Kearm  v.  Dwrdl,6  C.  B., 
596.  They  fully  sustain  his  position,  and  shew  further  that 
the  rule  extends  to  authorize  an  inquiry  into  a  partial  failure 
of  consideration  as  between  the  original  parties  to  the 
instrument.  Cresawell,  /.,  (as  noticed  by  Broom  in  the 
passage  referred  to),  says  in  the  case  in  11  C.  B.,  ''Where 
there  is  a  promise  to  pay  a  certain  sum,  all  being  supposed  to 
be  due,  each  part  of  the  money  expressed  to  be  due  is  the  con- 
sideration for  each  part  of  the  promise  ;  and  the  consideration 
as  to  any  part  failing,  the  promise  is  pro  tanto  nudum 
pactum"  We  are,  therefore,  of  opinion  that  this  rule  must 
be  discharged. 


In  Re  E.  D.  TUCKER,  an  insolvent. 

T.,  an  Insolrent,  mode  a  Toluntaiy  Mtignmmt  whidi  lit  dolivfrsd  to  lh«  Interim 
on  the  1st  March,  who  called  a  meetlnfr  of  creditor*  for  the  15Ui  llareh,  at  which  he  wm 
appointed  aMisrnee  of  the  ectote.  On  the  20th  March  the  Ineolvent  filed  with  the  aarifnee  a 
deed  of  oompoeltion  and  dlechaiupe,  and  an  adTcrtleement  wae  therenpon  pnhliehed  and  con- 
tinued for  one  month,  giy\ng  notice  of  applteitlon  for  conflrmatlon  of  ^  dlec^ai^ra.  The 
application  was  made  on  May  19th,  and  the  dl«chaivo  refused  on  the  prronnde,  let,  that  the 
insolvent  had  not  deposited  the  deed  with  the  asslipiee  for  the  purpose  contemplated,  nor  had 
the  assignee  pursued  the  course  prescribed  bj  ssction  07,  Dominion  Insolvent  Act  of  18(ti 
2nd.  That  one  month's  notice  had  not  expired  from  the  first  meetinir  of  credtton  of  Insdrent 
before  the  filing  of  and  acting  upon  the  deed  of  composition  and  disdwrge  as  rsquirsd  by 
section  afi.  Srd.  That  no  dividend  eould  be  declared  untit  three  months  after  notice  of  the 
appointment  of  the  assignee. 

Utld^  1st,  that  the  insolvent  If  he  saw  fit  might  waive  sostSsn  07  and  proesod  under  eeeHen 
101.  tnd,  that  if  the  deed,  when  filed,  had  been  executed  by  m  majority  of  the  creditors  under 
section  M,  there  was  no  reason  for  dehiy,  as  the  confirmafloBf  ttself  oould  not  take  ptaoe  before 
the  month  had  expired.  Srd,  that  it  was  not  the  meaniRr  el  leclllbn  66  that  no  dividend  eouU 
be  declared  until  after  the  fxpiry  of  three  months  from  the-  sfpoihtment  of  an  assignee^  but 
that  a  dividend  might  be  dedarod  at  the  end  of  one  month  ttUw  assignee  had  ftmds. 

Heldf  also  that  the  objections  taken  merely  being  oC  a  pesDmlnasy  oharaolor,  the  InsolTcni 
was  not  entitled  to  his  discharge  on  falluie  of  the  objectloiiSk.  witimii  further  enquiiy. 

Sir  William  Tounq,  C.  J.,  now»  (Jnoft  Snd,  1871),  deliv- 
ered judgment  as  follows : — 

This  is  an  appeal  to  me  under  Uie  Ihmini&n  Inm)lvent 
Aetot  1869,  section  83,  from  an  order  oCtb»Jadg6  of  Probate 
and  Insolvency  at  Halifax^  made  oa  llie  WSt  March  last*    It 
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was  a  final  order  or  judgment  refusing  a  discharge  to  the 
insolvent  under  a  deed  of  composition  on  preliminary  or 
technical  objections  arising  out  of  the  Act,  and  without  any 
examination  of  the  insolvent,  or  enquiry  into  the  validity  of 
the  deed.  I  had  supposed,  when  I  granted  a  rule  nisi  on  the 
appeal,  that  these  were  the  only  objections ;  but  it  appeared 
on  the  hearing  before  me  on  the  28th  tUtiino.  that  other 
objections  alleged  to  be  of  a  more  serious  kind  were  behind, 
with  which,  at  present,  I  have  nothing  to  do.  An  objection 
also  was  taken  to  the  regularity  of  the  appeal  under  section 
84,  which,  I  think,  is  untenable. 

The  insolvent  made  a  voluntary  assignment,  dated  28th 
Febi*tJLa}*yt  and  delivered  it  to  the  interim  assignee  1st  March, 
who  forthwith  called  a  meeting  of  the  creditors,  under  section  2, 
for  the  15th.  The  creditors  who  had  proved  their  claims 
under  section  122,  thereupon  appointed  the  interim  assignee 
to  be  the  assignee  of  the  estate.  On  the  24th  March  a  deed 
of  composition  and  discharge  was  prepared  by  the  insolvent, 
which  was  filed  with  the  assignee  on  the  29th,  and  the 
insolvent  thereupon  published  an  advertisement  of  that  day, 
and  continued  it  for  one  month,  that  on  the  1st  of  May  he 
would  apply  to  the  Insolvency  Court  for  a  confirmation  of 
his  discharge.  Xhe  order  of  the  18th  May — the  subject  of 
this  appeal — was  the  result  of  that  application. 

The  first  objection  was,  that  the  iasolvent  had  not  deposited 
the  deed  with  the  assignee  for  the  purpose  contemplated;  nor 
had  the  assignee  pursued  the  course  prescribed  by  section  97. 
— ^This  section  is  analogous  to  the  2nd  sub-section  of  section  9 
of  the  parent  Act  of  1864,  and  the  question  is,  whether  it  is 
imperative  or  optional.  If  acted  on  and  no  opposition  to  the 
composition  and  discharge  is  made  by  a  creditor,  it  saves  time 
and  is  a  great  advantage  to  the  insolvent — But  where  he  has 
reason  to  apprehend  (as  was  the  case  here)  that  opposition 
would  be  made,  there  was  neither  saving  of  time  nor  advantage 
to  either  party,  and  upon  the  best  consideration  I  can  give  to 
this  case,  I  am  of  opinion  that  the  insolvent  may  waive  it  in 
all  cases  if  he  thinks  fit,  and  proceed  under  bection  101. 

The  second  objection  was  that  one  month's  notice  had  not 
expired  from  the  first  meeting  of  creditors  of  the  insolvent 
before  the  deed  of  composition  and  discharge  had  been  filed 
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in  court  and  acted  upon  as  inquired  by  section  36  of  said  Act 
By  section  3G  the  a&signee,  immediately  upon  his  appointment, 
shall  give  notice  thereof  by  an  advertisement  in  form  which 
requires  creditors  to  file  their  claims  before  the  assignee  within 
one  month — that  is,  in  this  case,  by  the  15th  or  16th  of  Aprils 
—creditors  having  this  time  by  the  statute  to  come  in,  was  it 
legal  to  file  a  deed  of  composition  and  discharge  and  publish 
an  advertiflement  on  it  (which  is  the  action  referred  to  in  the 
objection)  on  the  29th  March,  There  is  more  in  this  objection 
than  in  the  fonper,  and  yet  if  the  deed  in  point  of  fact,  when 
filed,  has  been  executed  by  a  majority  of  the  creditors  under 
section  94  (which  is  the  main  inquiry),  there  is  no  reason  for 
delay,  as  the  confirmation  itself  cannot  take  place  before  the 
month  has  expired.  There  seems  to  have  been  no  decision 
on  this  point  in  Canada,  and  the  commentators  there  differ 
upon  it,  as  will  be  seen  upon  reference  to  Mr.  Abbotfa  edition 
of  the  Act  of  1864,  folio  67,  and  the  doubt  in  Mr.  Pophams 
edition  of  the  Act  of  1869,  folio  124.  The  hearing  before  the 
Judge  in  this  case  was  on  the  18th  J/ay,  more  than  two 
menths  after  the  advertisement  to  the  creditors,  when  the 
objection  in  point  of  time  was  reduced  to  a  mere  technicality, 
which,  as  I  think,  ought  not  to  prevail. 

The  third  objection  proceeded,  as  I  conceive,  on  a  mis» 
apprehension  of  the  Act  It  was  assumed  that  no  dividend 
could  have  been  declared  on  the  1st  of  May,  nor  until  three 
months  had  expired  after  notice  of  the  appointment  of  an 
assignee.  That  is  not  the  meaning  of  section  56 — The  assignee 
may  declare  a  divided  if  he  have  funds,  at  the  end  of  one 
month,  or  as  soon  as  may  be  after  the  expiration  of  such 
period,  and  thereafter  at  intervals  of  not  more  than  three 
months.  I  over-rule,  therefore,  this  objection— and  regret 
that  the  hearing  below  was  confined  to  these  niceties  of  con* 
atruction  in  place  of  the  main  issue.  The  Counsel  for  the 
insolvent  insisted  that  these  were  now  excluded,  and  the 
opposing  creditors  having  failed  on  these  preliminary  points 
that  the  insolvent  was  entitled  to  a  discharge  without  further 
enquiry.  But  I  cannot  assent  to  this  view  which  would  be 
against  the  analogy  atid  the  practice  of  all  Courts,  and  content 
myself  with  disposing  of  the  point  before  me  and  setting  aside 
the  judgment  of  18th  May  and  the  order  of  22Qd  May  thereon 
with  costs. 
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Insolvents. 

T.  A.  Md  J.  A.  made  Application  for  »  discharge  in  insolTcncjr  nndor  the  Dominion  Insol' 
Tcnt  Act  of  1869.  The  principal  objection  talcen  to  the  dischari^e  was  that  the  Act  applied  to 
traders  only,  whereas  the  ineolventa  admitted  that  at  the  time  of  its  possaspe  they  had  ceased 
to  be  tradera.  Before  judgment  the  Act  of  lt71  was  passed,  aniondiiifi;  the  Act  of  1800  im  as  to 
inttlnde  parties  who,  havins  been  traders  at  the  time  of  the  passaj^e  of  the  latter  Act,  hod  since 
ceased  to  trade. 

HfM,  that  the  insolvents  came  within  the  latter  Act  and  wero  entitled  to  their  diseharTS, 
but  without  coats,  they  having  succeeded  on  »  ground  that  had  no  existence  u  hen  they  cutersd 
their  ap).ieal. 

Sir  Wm.  Young,  C.  J.,  now.  (June  2nd,  1871,)  delivered 
the  judgment  of  the  Court : — 

This  is  an  appeal  from  an  order  of  the  Judge  of  Probate 
and  of  Insolvency,  at  Halifax,  dated  Ist  March  last,  discharg- 
ing the  insolvents  under  soc.tion  105  of  the  Ad  of  1869. 
Their  petition  set  out  their  assignment  of  1st  December,  1861) 
and  that  more  than  one  year  having  elapsed  from  the  date 
thereof,  and  the  petitioners  having  failed  in  obtaining  from 
the  required  proportion  of  their  creditors  a  consent  to  their 
discharge,  thej'  applied  to  the  Judge  to  gi-ant  such  discharge 
pursuant  to  the  statute.     The  insolvents  were  thereupon  sub- 
jected to  persona!  examination  before  the  Judge  respecting 
their  dealings,  books  and  liabilities,  which  extended  over  three 
days,  and,  after  careful  examination,  the  counsel  who  appeared 
for  the  creditors  and  against  the  insolvents  expressed  them- 
selves   satisfied    with    the    explanations    afforded    by    the 
insolvents  and  acquitted   them  of  fraud   in   their  dealings. 
Some  delay  then  took  place  with  a  view  to  the  legal  objection 
being  raised  which  was  urged  on  the  appeal  but  had  not  been 
brought  before  the  Judge  of  Probate  who  gi  anted  the  order 
of  discharge  as  unopposed.    The  first  hearing  on  the  appeal 
was  had  before  me  at  Chambers  .on  the  31st  March,  when 
some  preliminary  objections  were  taken  on  the*  part  of  the 
insolvents,  which  were  afterwards  withdrawn  ;  and  the  main 
question  came  up  on  an  admission  of  the  insolvents  that,  at 
the  time  the  Act  passed  in  1869,  they  had  ceased  to  be  traders. 
The  case  of  SuHees  v.  Ellison,  9   B,  &  C.,.  750,  (decided 
in  1829),  was  then  cited,  and  I  looked  into  the  point  and  was 
prepared  to  give  judgment,  but  withheld  it  at  the  instance  of 
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the  counsel  who  were  negotiating  for  a  settlement  In  the 
mean  while  the  Dominion  Parliament  passed  on  the  14th 
ApHl,  the  Amending  Act  of  1871,  chapter  6,  which  the 
insolvents  insisted  on  at  a  second  hearing  on  the  26th  instant, 
and  I  am  now  to  consider  the  effect  of  both  Acta. 

The  policy  of  the  Imperial  and  Colonial  Legislatures  has 
varied  from  time  to  time  as  to  the  persons  to  whom  the  piivi- 
leges  and  obligations  of  the  bankrupt  laws  should  extend. 
The  34  &  35  Henry  VIL,  passed  in  1542,  was  aimed 
at  all  persons  who,  in  the  quaint  language  of  the  preamble, 
"  craftily  obtaining  into  their  hands  great  snbst&nce  of  other 
men's  goods  do  suddenly  flee  to  parts  unknown,  or  keep  their 
houses  not  minding  to  pay  or  restore  to  any  of  their  creditors 
their  debts  or  dues,  but,  at  their  own  wills  and  pleasure,  con- 
sume the  substance  obtained  by  credit  of  other  men,  for  their 
own  pleasure  and  delicate  living,  against  all  reason,  equity 
and  good  conscience,''  a  description  which  might  he  applied  to 
a  good  many  bankrupts  of  the  present  day.  The  13  EHiz., 
chapter  7,  and  the  21  Jac.  /.,  chapter  19,  comprehend  all 
persons  using  or  exercising  the  trade  of  merchandize  and 
some  other  trades  and  professions.  By  the  6  Geo,  IV.,  ch.  16, 
all  persons  using  certain  trades  and  doing  certain  acts,  and  all 
persons  using  the  trade  of  merchandize,  shall  be  deemed 
tradei*s>  And  the  present  bankrupt  laws  in  England, — the 
31  &  32  Vic,  ch.  71,  passed  in  18G0,  extend  to  non-traders  as 
well  as  traders,  a  full  description  of  traders  being  given  in 
the  schedule — while  a  recent  decision  has  extended  it  to  peers 
of  the  realm. 

The  Canadian  Insolvent  Act  of  186 i,  the  parent  of  the 
present  one,  applied  in  Lower  Canada  to  tradeis  only,  and  in 
Upper  Canada  to  all  persons,  whether  traders  or  non-traders. 
The  Dominion  Act  of  1869  applied  to  traders  only,  and  this 
the  Amending  Act  of  1871  has  somewhat  modified  it. 

Under  the  Act  of  18G9, 1  should  have  held,  on  the  authority 
of  Surtees  v.  Ellison,  that  a  person  who  had  ceased  to  be  a 
trader  at  the  passing  of  the  act  did  not  come  within  it!  The 
trading  in  that  case  was  before  the  passing  of  the  6  Geo.  IV., 
ch,  19,  and  the  Court  were  all  of  opinion  that  they  must  look 
at  the  statute  as  if  it  were  the  first  that  had  ever  passed  on 
the  subject  of  bankruptcy  and  that  there  was  no  sufficient 
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trading  to  support  the  commission.  Lord  Tenterdev,  in  stating 
this  result,  lamented  that  a  statute  of  so  much  importance 
should  have  been  fitimed  with  so  little  attention  to  some  of 
its  provisions.  The  legislature,  he  added,  cannot  be  said  to  be 
inops  consUii ;  but  we  may  say  that  it  is  "  iiuignas  inter  opes 
iyiops*' 

The  reasoning  of  this  case,  has  a  direct  bearing  on  the 
Act  of  18G0,*and,  in  my  opinion,  confined  its  operation  to 
persons  who  had  been,  and  continued  to  be,  traders  at  the 
time  it  passed.  We  may  infer  that  such  was  the  opinion  also 
of  the  Dominion  Parliament,  and  that  it  led,  among  other 
things,  to  the  Act  of  1871  amending  the  Act  of  1869,  the  first 
section  of  the  former  Act  being  as  follows :  ''  The  first  section 
of  the  said  Act,  (that  of  1869,)  is  hereby  amended  by  adding 
thereto  the  following  words :  All  persons  shall  be  held  to  be 
traders  who,  having  been  traders  and  having  incurred  debts 
as  such,  which  have  not  been  barred  by  the  statutes  of 
limitations,  as  prescribed,  have  since  ceased  to  trade ;  but  no 
proceedings  in  compulsory  liquidation  shall  be  taken  against 
any  person,  based  upon  any  debt  or  debts  contracted  after  he 
had  so  ceased  to  trade." 

This  is  a  very  comprehensive  and  a  very  important  pro* 
vision,  peculiar  so  far  as  I  know  to  our  law,  and  the  true 
construction  of  which  it  is  of  great  moment  to  ascertain. 
The  section  I  have  first  cited  is  not  declaratory  in  its  form  ; 
it  is  professedly,  as  it  is  in  fact,  an  amendment,  but  an 
amendment  incorporated  with  the  original  section  and  thence- 
forth forming  an  essential  part  of  it.  Even  in  statutes, 
distinct  from  each  other,  but  on  the  same  subject,  the  several 
acts  are  to  be  taken  together  as  forming  one  system  and  as 

helping  to  interpret  and  enforce  each  other,  being  in  pari 
nuiteria,  that  are.to  be  read  as  one  statute.  The  doctrine  as 
to  the  retrospective  operation  of  statutes  was  fully  con- 
sidered by  this  Court  in  the  case  of  Simpsons  Estate, 
1  Oldright,  317,  and  had  been  previously  reviewed  in  the  case 
of  Wright  v.  Hale,  in  the  Exchequer,  6  Hurlestone  &  Norman, 
227.  He  held,  "  that  however  it  may  be  in  the  United  States, 
where  the  constitution  expressly  condemns  and  forbids  retro- 
spective laws  which  impair  the  obligation  of  contracts,  or 

20» 
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partake  of  the  character  of  ex  post  facto  laws,  there  can  be 
no  doubt  that  the  Imperial  Par  liamcnt  and  Colonial  Legisla- 
ture within  the  limits  of  their  jurisdiction  have  a  more 
extended  authority ;  and  where  their  intention  is  to  make  a 
law  retrospective,  it  cannot  be  disputed  that  they  have  the 
power.  That  intention  is  to  be  made  manifest  by  express 
words,  or  to  be  gathered,  clearly  and  unmistakeably,  from 
the  purview  and  scope  of  the  act.  It  is  a  question  of 
construction,  and  the  act  being  its  own  chief  exponent,  still 
the  suirounding  circumstances  are  to  be  looked  upon. 

Applying  these  principles  to  the  Act  of  1871,  there  can  be 
no  question,  I  think,  that  it  was  intended  to  govern  the 
operation  and  to  enlarge  the  scope  of  the  Act  of  1869,  and 
that  all  future  proceedings  in  cases  of  bankruptcy,  and  the 
traders  to  whom  it  shall  apply,  must  be  regulated  by  it.  The 
reference  to  the  Statute  of  Limitations  is  not  strictly  within 
the  scope  of  our  present  inquiry,  but  in  a  matter  coming 
before  all  the  Courts  of  Probate  in  our  Province,  and  which 
will  be  eagerly  discussed,  it  is  not  amiss,  I  think,  that  I  should 
add,  that  where  the  debts  of  a  person  who  had  been  a  trader 
before  but  had  ceased  to  be  so  on  the  22nd  Ju7ie,  1869,  have 
been  barred  by  the  Statutes  of  Limitations  or  prescribed  (that 
is,  where  they  are  no  longeir  enforceable  at  law,)  such  person 
is  not  entitled  to  the  benefit  of  the  act. 

Under  the  facts  in  this  case  I  am  of  opinion  that  the 
insolvents  come  within  the  act,  if  it  applies  to  proceedings 
actually  commenced  in  our  Courts  of  Probate  or  under  appeal 
in  this  Court.  This  is  the  only  question  that  remains,  and 
several  cases  in  Fisher's  Digest,  8231,  were  cited  by  Mr, 
McDonald  as  bearing  on  i\,  on  behalf  of  the  insolvents.  In 
WHght  V.  Hale  it  was  held  that  the  23  &  24  Vic,  ch.  12C, 
enabled  a  judge  to  ceii;ify  in  an  action  commenced  before  the 
passing  of  the  act  "  There  is  a  considerable  difference,"  said 
Pollock,  C.  £,,  "  between  new  enactments  which  affect  vested 
rights  and  those  which  merely  affect  the  proceednre  in  courts 
of  justice.  Where  an  act  alters  the  proceedings  which  are  to 
prevail  in  the  administration  of  justice,  and  there  is  no  pro- 
vision that  it  shall  not  apply  to  suits  then  pending,  I  think 
it  does  apply  to  such  iEtctions.    See  the  Imperial  Acta,  24  & 
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25  Vie.,  eh.  68,  sec.  $•  The  same  principle  is  recognized  in 
Freeman  v.  Moyee^  1  Ad.  &^  SI.  338,  and  in  the  Admiralty  case 
of  the  JroimdM,  reported  in  1  XitsA,  465. 

I  have  already  held  that  the  first  section  of  the  Act  of 
1871  must  operate  as  a  retrospective  enactment,  and  I  see  no 
reason  why  it  should  not  apply  to  a  pending  suit  or  appeal. 
To  hold  oUierwise  would  only  oblige  the  insolvents  to  com* 
mence  de  novo.  The  case  of  CamiU  v.  Hudson,  8  Ell.  &  BL, 
429,  where  it  was  held  that  the  10th  section  of  the  UeroaU'' 
tile  Law  Amendment  Act  did  not  extend  to  actions  already 
commenced,  and  our  own  decision  of  the  like  purport  in 
Oardaon  v.  Sangster,  1  Oldrigkt,  677,  proceeded  mainly  on  the 
language  of  the  enactment,  and,  as  I  think,  do  not  apply  here. 
I  confirm,  therefore,  the  discharge  of  the  insolvents,  but  as 
they  have  succeeded  on  a  ground  which  had  no  existence 
when  they  entered  their  appeal^  I  must  decline  gtvipg  them 
costs. 
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Bt  ehftpter  46,  R.  S.,  (Srd  scries,)  "  Of  county  asscssmontfl,**  Mctloo  15,  it  was  eiMct«d  that 
l!h«  words  **  penonnl  e!<itate  "  and  **  |ierional  propertj*,"  for  the  fnirpoaea  of  the  Act,  shall  he 
understood  to  inchide  "  all  su'.*h  goeda,  chattels  and  other  property,**  as  were  ennmerated  in 
tehedule  A,  thereto  anne.vcd,  "  and  nu  other."  The  only  portion  of  schedule  A  aitplicahle  was 
ts  follows :— "  All  penonal  chattels  of  eveiy  kind  and  description  at  their  actual  cash  value.*' 

The  Bank  of  Yannouth  having  been  assessed  under  the  abore^  enactment,  as  personal 
ftUte,  for  920,000,  the  average  amount  of  cash  on  hand,  and  for  8100,000,  cash  lent  out, 

MeM,  that  the  Bank  was  liable  to  be  assessed  for  the  average  amount  of  stock  on  hand, 
and  the  value  of  personal  property  exdusl^e  uf  stock,  but  not  for  the  amount  of  cadi  lent  out. 

The  phrase  "  penonal  chattels  "  means  "  only  such  things  as  animals,  hoasehold  stuff, 
money,  jewels,  corn,  gamients,  and  eveo'thing  else  that  can  be  put  in  motion,  and  tnosferred 
from  place  to  place,  but'*  dues  not  include  choses  In  action,  notes  of  liand,  bonds,  and 
•teurities  for  money  loaned  or  due,  which  may  be  realixod  upon  by  actlou  or  suit  or  oUierwi«c. 

McCuLLY,  J.,  now,  (July,  1871),  delivered  the  judgment  of 
the  Court: — 

This  case  was  argued  before  the  full  Court  in  Michadmas 
Term,  1870.  The  Bank,  on  the  27th  day  of  November,  1867, 
had  been  assessed  in  the  sum  of  six  hundred  and  seventy 
dollars  and  seven  cents,  made  up  as  follows : 

Township  rates $  220  50 

Poor  rates 132  03 

Engine  rates 32  50 

Police  rates 6  04 

School  rates 280  00 

In  all $670  07 
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Besides  one  hundred  and  thirty-four  days  perfopmanee  of  high- 
way labour,  the  money  value  of  which  does  not  appear.  From 
this  assessment  the  Bank  appealed  to  a  Court  of  Special 
Sessions,  and  upon  a  hearing  had,  the  Court  of  Special 
Sessions  confirmed  the  assessment.  Thereupon  the  Bank 
sued  out  a  writ  of  Certiordj'i,  and  the  proceedings  were 
removed  to  this  Court,  and  a  motion  made  to  reverse  the 
decision  of  the  Court  of  Sessions  and  quash  the  assessment 
80  far  as  it  refers  to  the  Bank.  Counsel  were  heard  for  and 
against  the  motion. 

The  facts  of  the  case,  so  far  as  necessary  for  the  present 
purpose,  are  not  in  controversy,  and  are  as  follows : — The  paid 
np  capital  of  the  Bank  is  $120,000.  The  average  amount  of 
cash  on  hand,  $20,000,  the  balance,  $100,000,  being  lent  out 
The  Real  Estate  of  the  Bank  for  the  purpose  of  this  assess- 
ment was  valued  at  $6,000^  and  the  personal  at  $120,000, 
total,  $126,000.  The  value  of  the  personal  property,  exclasive 
of  the  stock,  is  sworn  at  $600. 

The  grounds  taken  on  behalf  of  the  Bank  are  that  the 
Bank  is  liable  to  be  assessed  upon  the  Real  Estate  and  local 
visible  propei*ty  only,  not  upon  its  money  and  paid  up  capital 
or  stock,  nor  upon  funds  lent  out  and  not  in  possession.  That 
the  Bank  is  not  liable  to  be  assessed  for  money  in  its  vaults 
because,  under  the  term  personal  chatties  in  Schedule  A., 
chapter  45,  Revised  Statutee,  money  is  not  mentioned  to  be 
included.  That  the  $120,000  paid  up  capital  is  never  in  the 
Bank  at  any  one  time,  and  being  lent,  becomes  the  property 
of  the  borrower,  and  as  such  is  not  under  the  control  of  the 
lender. 

The  point  to  be  decided  in  this  case  is,  what  is  the  true 
legal  construction  and  meaning  under  chapter  45,  above  cited, 
of  the  words :  "  personal  Estate  and  personal  property,  where, 
by  the  statute,  it  is  enacted  that  they  are  to  be  under^^tood  to 
include  all  such  goods,  chattels  and  other  property  as  ari» 
enumerated  in  Schedule  A.,  thereto  annexed,,  and  no  other.'* 
Schedule  A.  is  as  follows : — **  All  personal  chattels  of  every 
kind  and  description  at  their  actual  cash  value,  except  as 
qualified  beneath.'*  The  i-emainder  of  the  section  a[)plies  to 
goods  of  mercbantflr  and  ships,  and  has  no  bearing  upon  this 
case.    What  then  are  *'  personal  chattels "  ?    Com.  Dig.,  title 
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^  Biens/*  personal  chattels  are  cattle,  household  staff,  eitiiig' 
Co.  Lit^  118  b.,  Lord  Ccke  there  says :  ^  chattels  is  a  French 
word  signifying  goods  which,  by  a  word  of  art,  we  call 
oataUat  Now  goods  or  chattels  are  either  personal  or  real. 
Personal  as  horses  or  other  beaata,  household  stuffy  weapons, 
and  such  like,  called  personal  because  for  the  most  part  they 
belong  to  the  person  of  a  man,  oi*  else  that  they  are  to  be 
recovered  by  personal  actions. 

ToTnlina  in  his  Laiv  DictUmary  Ti&e  GhaMeU  says : 
Chattels  are  either  real  or  personal,  personal  as  gold,  silver- 
plate,  jewels,  household  stuffs,  goods  and  wares  in  a  shop, 
com  sown  in  the  ground,  carts,  ploughs,  coaches,  saddles,  cattle, 
kc,  or  as  horses,  oxen,  kine,  bullocks,  sheep,  hogs,  and  all  tame 
fowls  and  birds,  swans,  turkeys,  geese,  poultry,  &c,  and  these 
are  called  personal  in  two  respects,  one  because  they  belong' 
immediately  to  the  person  of  a  man,  and  the  other  for  that 
being  any  way  injuriously  withheld  from  us  we  have  no 
means  to  recover  them,  but  by  personal  action.  •  e  • 
But  deeds  relating  to  freehold  obligations,  or  which  are  things 
in  action,  are  not  reckoned  under  goods  and  chattels,  though 
writings  may  be  chattels.  Money  hath  been  accounted  not  to 
be  goods  or  chattels,  nor  are  hawks  or  hounds,  such  being 
fercB  naiwrcB,  citing  8  Reports,  83,  TeiTM  de  Ley,  103. 
SiqphenSt  in  his  Corwmentaries,  Lib.  Ed.,  vol.  2,  folio  10,  says : 
*' Property  in  chattels,  personal,  may  be  in  possession  or  in 
action.  In  possession,  as  where  a  man  has  the  enjoyment,  actual 
or  constructive,  &c.  In  action,  where  the  party  has  merely  a 
right  to  recover  it  by  a  suit  or  acticm  at  law  from  whence  the 
thing  so  recoverable  is  called  a  chose  in  action.  Thus,,  money 
due  on  a  bond  is  a  chose  in  action  for  a  property  in  the 
money  vests,  whenever  it  becomes  payable,  but  there  is  no 
possession  till  recovered  by  course  of  law,  &c,  so  if  a  man 
promise  or  covenant  with  me  to  do  any  act,  and  fails,  whereby 
I  suffer  damage,  the  recompense  for  the  damage  is  a  chose  in 
action.  It  is  a  thing  in  posse,  rather  than  in  esse.  Among 
these  are  included  Patents  and  Copyrights,  ^  incorporeal 
chattels."  Williams  on  £xscutors,  voL  1,  p.  624.,  citing 
Blackstone*s  Com,,  387*8,  says:  Chattels  personal  are  pro- 
perty, and  strictly  speaking,  things  moveable,  which  may  be 
annexed  to  or  attendant  on  the  person  of  the  owner,  and 
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carried  about  with  him  from  one  part  of  the  world  to  another, 
such  as  animals,  household  stuff,  money  Jewels,  corn,  garments, 
and  everything  else  that  can  be  put  in  motion  and  transferred 
from  place  to  place,  and  this  I  take  to  be  the  more  modern 
and  the  sound,  legal  construction  of  the  phrase  ''personal 
chattels."  Section  347  of  chapter  81  of  the  Acts  of  1864, 
which  is  the  present  Charter  of  Incorporation  of  the  City  of 
Halifax,  defines  what  "  Pei*sonal  Estate  "  for  the  purpose  of 
assessment  under  that  Act,  shall  be  held  to  mean,  and 
mentions  specifically  as  taxable  under  that  phrase  within  the 
city,  *'  stocks  in  public  or  privftte  banking  companies,  &c./' 
with  other  language  comprehensive  enough  and  sufficiently 
large  to  have  sustained  the  assessment,  were  this  the  case  of 
a  bank  located  within  the  city. 

The  subject  of  the  liability  of  banks  and  other  incorporated 
companies  to  taxation  may  be  found  and  very  fully  discussed 
and  the  latest  decisions  enunciated,  in  the  9th  and  last  edition 
of  Angell  A  Ames  on  Coiyorations,  sections  438  and  onwards. 
But  except  to  reiterate  th6  principle  laid  down  by  Lord 
Kenyon  in  Rexv,  Chwrdiwardtna  and  Overseers,  Jkc.  1  Easi^ 
534,  that  there  can  be  no  double  taxation,  that  the  capital 
stock  of  a  corporation,  and  the  stock -holdera,  on  account  of 
their  separate  ownership  of  it,  cannot  both  be  taxed  at  the 
same  time ;  there  is  not  much  to  be  gathered  fix>m  American 
decisions  to  ai<l  us,  as  they  are  mostly,  if  not  all  based  upoa 
statutable  legislation,  see  section  4G1. 

Referring  to  the  subject  of  statute  labour  and  so  much  of 
the  assessment  as  applies  to  road  taxes,  at  section  441 
it  has  been  held  in  New  York  in  the  Bank  of  Ithica  v. 
King,  12,  Wend.,  390,  that  "  moneyed  corporations  are  not 
liable  to  be  assessed  to  work  on  the  public  highways,  they 
not  being  within  the  purview  of  the  Act  prescribing  such 
assessment,"  that,  "where  an  Act  of  the  Legislature  directs  a 
a  thing  to  he  done  which  it  is  impossible  for  a  corporation  to 
do,  but  which  natural  pei*sons  may  do,  the  corporation  is  of 
course  excused,"  and  to  establish  this  proposition  the  case  of 
Cortis  V.  Kent  Waterworks  Company,  7  B.  &  C,  314  is  cited. 
The  language  of  our  Statute,  chapter  62,  Revised  Statutes, 
section  2,  is  as  follows :— "  Every  male  between  the  ages  of 
16  and  60»  being  able  to  do  a  reasonable  day's  ^ork  shall  be 
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Uable  to  perform  two  days  labour  a.s  a  poll-tax/'  Section  S, 
"  All  males  whose  names  are  included  in  the  assessment  roll 
and  assessed  for  tiny  5um  over  $200  (by  Acts  18G5,  ch.  1» 
sec.  4s,  reduced  to  81 00)  shall  be  liable  to  perform  in  addition 
according  to  the  following  scale ; "  then  follows  a  scale  graded 
to  meet  the  exigencies  of  the  case,  and  the  circumstances  of 
the  population.  Section  4  provides  for  the  case  of  males  over 
60  yeai-8  holding  property  over  31,000,  and  section  6  of  this 
chapter  G2  regulates  and  makes  liable  property  **  in  the  hands 
of  executoi*s,  admiuistititors,  trustees,  agents,  guardians,  and 
women,  where  property  is  over  SI, 000  in  value,  for  taxes  to 
make  and  repair  highways."  Corporations,  it  is  true,  are  not 
named  in  section  G  of  the  Act,  but  the  intent  of  the  Legis- 
lature so  clearly  expressed  to  tax  not  persons  only,  but 
property,  and  that  in  the  hands  of  trustees,  agents,  and  others 
in  fiduciary  relations,  brings  a  corporation  like  the  Bank  of 
Ya)'mouth  clearly  within  its  purview  and  within  the  scope  of 
tlie  decision.  The  authorities  cited  on  the  argument  shed  but 
little  light  upon  the  subject.  The  decisions  to  be  found  in  the 
English  books  of  authority  are  based  upon  the  Statute  of 
43  EHz.y  chapter  2,  (and  in  view  of  Provincial  Legislation 
applicable  to  Provincial  requirements)  not  in  force  here.  The 
appellants  cited  the  Kivg  v.  White  et  al.,  decided  under  the 
statute  of  HUz,,  and  relied  largely  upon  the  ruling  that  vwney 
as  such  was  not  rateable  under  that  statute.  Lord  Kenyan,  C.  J., 
dis.sented,  but  expressed  his  gratification  that  his  learned 
bretheren  had  been  able  to  arrive  at  a  different  conclusion 
from  his  own.  He  then  referred  with  approval  to  an  expres- 
sion of  Yates,  J.,  in  17G9,  "the  officer  making  the  rate  must 
be  able  to  support  what  he  has  done  by  evidence,  and  no 
personal  property  can  be  rated  but  the  clear  liquidated  surplus 
after  paying  all  debts."  A  number  of  decisions  under  this 
statute  are  to  be  found  under  the  word  "Poor,"  collected  in 
the  late  editions  of  Barna  Justice.  But  the  peculiar  wording 
of  our  own  statute,  first  affirmatively  and  then  negatively, 
declaring  upon  what  the  assessment  shall  be  levied,  and  upon 
nothing  else,  reduces  the  enquiry,,  as  already  i-emarked,  to  the 
single  point,  the  meaning  of  the  phrase  "personal  chatUes." 
It  may  seem  strange,  and  undesirable  it  certainly  is,  that 
a  difiei-ent  rule  should  apply  to  banks  within  the  limits  of  the 
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city,  from  that  applicable  to  banks  witl^out  the  city  ;  but  the 
Legislature  having  introduced  language  into  its  Acts  in  the 
two  cases  so  widely  different,  all  that  a  Court  can  legitimately 
do  is  to  apply  those  well-defined  and  understood  principles 
for  the  construction  of  statutes  which  obtain  so  universally 
in  English  courts,  a  collection  and  summary  of  these  may  be 
found,  with  comments  and  authorities,  c^ted  in  the  very 
excellent  work.  Brooms  Legal  Maxims,  6  Am.  Ed.,  p.  420. 
In  conclusion,  the  author  remarks :  "  It  may  then  safely  be 
stated  as  an  established  rule  of  construction,  that  an  Act  of 
Parliament  should  be  read  according  to  the  ordinary  and 
grammatical  sense  of  the  words,  unless  being  so  read  it  would 
be  absurd  or  inconsistent  with  the  declared  intentions  of  the 
Legislature,  to  be  collected  from  the  rest  of  the  Act/'  kc,  &c., 
with  the  light  obtained  by  a  careful  consideration  of  the 
decisions  thus  collected  and  collated,  and  a  recently  decided 
case  to  be  found  in  Fisher's  Dig,,  vol.  1,  p.  1546,  to  the  effect 
that  "Mortgage  deeds  which  are  subsisting  securities  for 
money,  and  therefore  choses  in  action,"  are  not  properly 
described  in  an  indictment  as  goods  or  chattels.  In  a  very 
recent  case.  Re  Jackson,  ex  parte,  the  Union  Bank  of 
MancheMer  (Limited),  decided  May,  1872,  sciip  of  shai'es 
in  a  Joint  Stock  Company  was  held  by  Bacon,  C.  J., 
in  bankruptcy,  not  to  be  choses  in  action.  But  his  reasonn 
were  that  the  title  is  dependent  on  the  register.  It  can  be 
bequeathed  or  given,  it  exists,  it  is  not  in  action.  Such 
property  is  as  much  property  as  a  freehold  estate,  and  is  not 
in  any  degree  a  chose  in  action. 

After  giving  the  case  my  best  consideration,  the  conclusion 
at  which  I  have  arrived  is,  that  the  words  "  personal  chattels  *' 
must  be  construed  to  mean,  as  set  forth  in  Williams  on 
Executors,  624,  ali*eady  cited,  "  only  such  things  as  aninmlM, 
househould  stuff,  money,  jewels,  com,  garments,  and  every- 
thing else  that  can  be  put  in  motion,  and  transferred  from 
place  to  place."  But  that  the  phrase  does  not  include  "  choses 
in  action,  notes  of  hand,  bonds'  and  securities  for  money 
loaned  or  due,  which  may  be  realized  upon  by  action  or  suit 
or  otherwise." 

The  personal  chattels  of  the  Bank  then  liable  to  assess- 
ment, (exclusive  of  real  estate),  are  $20,000,  being  the  average 
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amount  of  specie  on  hand,  and  $600  of  other  personal  estate, 
with  $6,000  worth  of  real  estate,  making  in  all  $26,000  of 
rateable  property,  upon  this  sum  and  this  only  was  the  Bank 
rateable,  the  assessment  must  therefore  be  amended  accord- 
ingly, and  the  overplus  paid  be  refunded  to  the  appellants. 
As  the  assessment  appealed  from  is  not  sustained  and  the 
appellants  have  failed  as  to  so  much  of  their  appeal  as  applies 
to  the  money  on  hand,  and  this  is  a  question  arising  out  of 
the  construction  of  a  Provincial  Statute,  without  precedent  to 
guide  the  rule  embodying  the  decision  should,  I  think,  be 
granted  without  costs  either  way. 
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J.  T.  and  J.  If.,  •rtrftrmtors,  b«in7  affreed  that  a  oertoln  lom  vm  due  by  the  defendant, 
but  diffeiin}?  as  tf)  the  parties  by  whom  the  action  oould  be  legally  broajpht,  by  a  menKmrndom 
endortod  upon  the  fubinlMion,  appointed  J.  W.  R.  at  umpire.  The  latter  harlnf  heard  from 
the  arbiiraton  the  statement  of  (ucts,  In  which  they  both  coDcarred,  decided  that  the  plalntUb 
were  the  proper  parties,  and  so  awarded  in  conjunction  with  the  aibiUator  with  wliom  be 

The  defendant  took  exception  to  the  award  en  the  fronnds,  let,  that  he  had  notacquleeoid 
in  the  appointment  of  the  umpire ;  2nd,  that  the  umpire  bod  not  himself  heanl  the  evMenee  ef 
the  parUee ;  and  Srd,  that  the  defendant  had  no  notice  of  the  appointment  or  opportunity  of 
produdnff  teatlmony. 

After  ar|(ument  the  enoe  was  referred  back  to  the  timpire  with  instmotlooe  to  dte  the 
parties  before  him  to  enable  them  to  be  beard  with  their  witnesses 

Sir  W.  Young,  C.  J.,  while  consenting  to  the  cause  being  referred  baeic,  was  of  opinion 
that  the  award  was  sustuinable,  and  that  the  rule  for  setting  It  aside  should  be  dieehaigtd. 

Sir  W.  Youxo,  C.  J.,  now,  (July  27th.,  1871),  delivered 
the  judgment  of  the  Court : — 

This  case  was  referred  by  the  parties  to  James  Thompson 
and  Jame^  McDonald,  Esquires,  *'  so  as  the  said  arbitrators, 
or  in  case  it  shall  become  necessary  to  appoint  an  umpire, 
such  umpire  shall  make  and  publish  their  or  his  award,  in 
writinjsf,  on  or  before  a  day  named/*  The  two  arbitrators 
met,  and  having  heard  evidence,  including  that  of  the  defend- 
ant,  they  agreed  that  the  sum  of  Si  00  was  due  by  the 
defendant.  But  they  differed  as  to  the  parties  by  whom  the 
action  could  be  legally  brought,  whether  by  the  partners  of 
the  firm  as  it  existed  when  the  amount  was  collected  by  th& 
defendant,  or  by  th&  partners  of  the  new  firm.    This  matter 
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they  referred  to  the  Hon.  J.  TT.  Ritchie,  as  umpire,  by  a 
memorandum  indorsed  on  the  submission,  and  Mr.  Ritchie, 
having  heard  the  statement  of  facts  from  the  arbitrators,  in 
which  both  the  arbitrators  concurred,  decided  that  the  present 
plaintiffs  were  the  proper  parties  to  bring  the  suit,  and 
awarded  accordingly  in  conjunction  with  the  arbitrator  with 
whom  he  concurred.  A  rule  71m  was  granted  to  set  aside 
this  award,  and  was  heard  at  the  last  term  on  affidavits  on 
the  grounds  that  the  defendant  had  not  acquiesced  in  the 
appointment  of  the  umpire,  that  the  umpire  had  not  himself 
heard  the  evidence  or  the  parties,  and  that  the  defendant  had 
had  no  notice  of  his  appointment,  and  no  opportunity  of 
producing  testimony  before  him.  On  the  old  cases  and  the 
rule  as  laid  down  in  Russell  on  Awards,  2nd  Ed.,  237,  this 
award  could  not  be  sustained — and  yet  it  is  obvious  that  on 
principle  it  ought  to  be  so.  On  the  main  question  of  the 
indebtedness  of  the  defendant  the  arbitrators  concur,  and  on 
a  point  of  law  they  apply  to  a  most  competent  authority  who 
forms  his  judgment  from  the  concurring  statement  of  the 
arbitrators  as  to  the  facts,  and  from  his  own  acquaintance 
with  the  law.  The  question  is,  will  the  modem  decisions 
Justify  us  in  upholding  an  award  so  made. 

These  are  reviewed  up  to  the  year  1857,  Hodgkinson  v. 
Femie,  3  C.  B.,  N.  S.,  189,  to  which  I  refer,  merely  as  shew- 
ing the  progress  and  current  of  decision,  but  not  as  bearing 
upon  the  present  point.  It  goes  a  long  way  in  sustaining 
awards,  however  erroneous  in  point  of  law,  however  incom* 
petent  the  witnesses  an  arbitrator  may  have  received,  or 
however  competent  the  witnesses  he  may  have  rejected.  *'  He 
is  constituted  the  sole  and  final  judge  of  all  questions,  both 
of  law  and  of  fact."  and  in  the  absence  of  corruption  or  fraud, 
there  is  no  jurisdiction  to  control  him.  Upon  this  head  the 
subsequent  cases  of  Hemming  v.  Parker,  13  L.  T.  R.,  N.  S., 
793,  and  Hvichisan  v.  Hayward,  15  L.  T.  R.,  N.  S.,  291,  are 
very  suggestive. 

On  the  duty  of  an  umpira  I  would  cite,  first  of  all,  the 
case  of  Morgan  v.  Bdt,  7  L.  T.  R.,  N.  S.,  671,  decided  in  1863. 
There  the  award  was  made  by  the  umpire  and  one  of  the 
arbitrators,  in  the  absence  of  the  other,  without  any  default 
on  his  part,  and  was  propei'ly  aet  aside. — "  The  substantial 
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thing  jrequired  in  such  a  ca«e/'  said  Blackburn,  J.,  '^  is,  that  all 
three  should  meet  together  and  discuss  the  matter,  and  hear 
the  arguments  and  reasons  on  the  one  side  and  the  other.  A 
judicial  putting  of  the  three  minds  together  should  be  shewn." 

In  the  case  of  an  arbitration  between  Dd  Comyn  and 
others,  reported  in  18G4,  10  L  T.  R.,  N.S.,  878,  an  umpire 
chosen  in  the  usual  way,  not  only  received  a  statement  of 
facts  prepared  by  each  arbitrator  (to  which  an  exception  was 
taken),  but  had  received  samples  ttom  the  other  side  without 
any  communication  with  Measrs.  Del  Comyn,  or  giving  them 
an  opportunity  of  being  heard.  And  although  this  was  said 
to  be  according  to  mercantile  usage,  the  Court  refufted  to 
uphold  iL  The  principles  they  lay  down,  however,  are 
significant — ^Per  Erie,  C.  J.,  "The  arbitrators  collected 
materials  and  evidence  and  were  unable  to  agree.  It  was  the 
duty  of  each  of  them  to  lay  before  the  other  the  materials  he 
had  collected,  and  assuming  that  they  came  properly  to  a 
conclusion  that  they  ought  to  differ,  then  they  had  to  appoint 
an  umpire.  I  am  clear  that  according  to  the  usage  tba  umpire 
might  receive  from  each  of  them  the  materials  which  he  had 
collected,  and  that  he  was  not  bound  by  any  technical  rules 
of  evidence.**  Willes,  J.,  *'  The  umpire  is,  by  the  terms  of  the 
submission,  to  decide,  if  the  arbitrators  cannot  agree.  This 
assumes  that  the  umpire,  except  in  the  case  of  new  matter 
brought  before  him,  on  which  clearly  an  opportunity  ought  to 
be  given  to  the  other  side  of  being  heai*d,  is  to  decide  on  the 
materials  brought  before  the  arbitrators."  Byles,  J.,  '*  It  must 
not  be  thought  that  arbiti-ators  and  umpires,  in  cases  like  the 
present,  are  bound  by  the  strict  rules  of  legal  evidence,  or 
that  awards  can  be  upset  by  reason  of  non-compliance  with 
them.  If  this  were  so,  the  great  object  of  referring  matters 
to  arbitration  would  be  frustrated." 

These  two  are  .the  latest  decisions  1  have  found  on  the 
subject  of  umpires,  except  that  of  Wrightaon  v.  Hopper,  in 
18(>7, 13  L.  T.  R.,  N.  S.,  5G6,  where  the  selection  of  an  umpire 
by  ballot  was  upheld  under  peculiar  circumstances. 

Let  us  now  glance  over  for  a  moment  at  some  of  the  older 
cases  that  were  cited  at  the  argument.  In  i^e  Tunno  Jk  Bird, 
in  1833,  5  B.  &  Ad.,  488.  Denman,  C.  J.,  said :  "  It  is  objected 
that  the  umpire  did  not  hear  the  evidence.    But  it  is  not,  in 
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every  case,  necessary  that  an  umpire  should  do  so.  If,  indeed 
a  necessity  had  arisen,  and  the  parties  had  called  upon  hin>  to 
examine  witnesses,  his  declining  to  do  so  might  have  been  a 
ground  of  objection." 

This  doctrine  it  is  not  e&sy  to  reconcile  with  the  cases  In 
re  Salketd  &  Slater,  12  Ad.  &  Ell.,  767,  and  In  re  JenkinB 
and  Wife,  1  Dowl.,  N.  S.,  276,  in  the  former  of  which 
LiUledcUe,  J.,  said :  "  The  general  rule  is,  that  an  umpire  to 
whom  a  case  is  referred  bv  arbitration,  must  hear  the  evidence 
over  again.  Here  the  umpire,  notwithstanding  notice,  pro« 
ceeded  upon  the  written  examinations.  It  is  contended  that 
the  objection  to  this  course  had  be«n  waived ;  but  the  waiver 
is  not  clearly  made  out'*  This  was  held  in  1840.  In  the 
other  case  in  1 841,  Patteson,  J.,  set  aside  the  award  because 
"  the  umpire,  although  specially  requested,  refused  to  examine 
the  witnesses.  The  only  case  where  the  notes  of  the  arbitra- 
tors  can  be  made  the  foundation  of  an  umpire's  judgment,  is 
where  it  is  done  by  consent."  It  will  be  observed  that 
Lord  Denman*8  opinion  in  the  case  from  5  B.  &  A., 
favours  the  award  in  hand.  In  lx)th  the  other  cases  the 
umpire  was  in  fault.  Still  it  is  clear  that  if  the  rules  as  laid 
down  by  Judges  Littledale  and  Patteson  are.  to  prevail,  this 
award  cannot  stand.  But  the  latter,  and  as  I  think,  the  more 
rational  doctrine  should  govern  us. 

It  cannot  be  contended  that  any  assent  of  the  parties  or 
any  notice  to  them  of  the  appointment  of  the  umpire  was 
required,  either  by  the  submission  or  by  the  rule  of  law.  An 
examination  of  the  facts  would  have  been  superfluous  and 
unmeaning  where  the  two  arbitrators  were  in  accord.  In 
such  a  case,  surely,  if  in  any,  the  umpire  was  justified  in 
using  the  materials  brought  before  him  by  the  arbitrators. — 
In  doing  so,  this  also  being  a  mercantile  case,  he  came  within 
the  very  terms  of  the  rule  declared  by  Mr.  Justice  Willea—m 
name  of  no  small  account  in  law — and  having  done  so  and 
combined  in  an  award,  which  cannot  be  assailed  upon  the 
merits,  and,  as  I  am  persuade<l,  could  not  now-a-days  be 
attacked  in  an  English  Court.  I  am  of  opinion  that  the  rule 
for  setting  it  aside  should  be  d^Jicharged.  But  inasmuch  as  it 
has  been  suggested  that  it  would  be  better  to  permit  the 
defendant  or  his  Counsel,  if  they  shall  esteem  it  for  his 
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advantage,  to  appear  before  the  umpire  and  adduce  evidence 
as  to  the  facts,  or  cases  as  to  the  law  which  determines  the 
form  of  action,  I  am  content  that  the  case  should  be  remitted 
to  the  umpire  under  the  11th  section  of  our  Act^  chapter  146. 

McCuLLT,  J. — This  was  the  case  of  an  award  under  a  rule 
of  Court  where  a  compulsory  reference  applied  for  by  plaintiff 
and  resisted  by  defendant  was  ordered  by  the  Court,  20th 
February,  1869,  under  chap.  196,  Revised  Statutes,  3rd  series. 
The  rule  appointed  the  arbitrators  as  therein  named,  vix.« 
Jwnus  Thovuson  and  James  McDonald,  barristers,  with  power, 
if  necessary,  to  appoint  an  umpire,  giving  the  arbitrators  or 
umpire  until  the  25th  of  March  then  next  to  make  an  award 
on  such  other  and  further  time  as  should  be  stated  in  writing 
on  the  rule.  The  arbitrators  enlarged  the  time  for  making 
their  award  to  the  1st  September,  1S69.  On  the  30th  Augwst, 
1869,  they  appointed  the  Han.  J.  W,  Ritchie  umpire,  who 
made  his  award,  signed  by  James  Thompson  as  well  as  himself, 
on  the  31st  day  of  August 

This  award  was  attacked  by  defendant  on  grounds  set 
forth  in  the  affidavits  of  attorney  if.  B.  Daly  and  his  counsel 
W.  A,  Henry,  viz.,  that  defendant  was  not  notified  of  the 
appointment  of  the  umpire,  nor  permitted  to  examine  witnesses 
or  be  heard  before  him. 

Section  11  of  chapter  196  enacts  as  follows:  ''In  case  of 
any  such  arbitration  or  reference  €u»  aforesaid,  the  Court  or  a 
Judge  shall  have  power  at  any  time,  and  from  time  to 
time  to  remit  the  matters  referred,  or  any  or  either  of  them, 
to  the  reconsideration  or  redetermination  of  the  said  arbi- 
trator or  referee,  upon  such  terms  as  to  costs  and  otherwise  as 
to  the  said  Court  or  Judge  may  seem  proper.'*  This  is  a 
transcript  of  the  8th  clause  of  17  &  18  Victoria,  chap^  125 ; 
and  in  Moi^s  v.  Moms,  2  Jnr.,  N.  S.,  642.,  6  El.  b  BL, 
883 ;  2o  L.  J.  Q.  B.,  264,  cited  in  FisfLer's  Digest,  p.  286, 
it  is  laid  down  that  the  clause,  *'  The  Court  or  a  Judge 
ahall  have  power  to  remit  the  matters  to  the  arbitrator," 
applies  not  only  to  compulsory  reference  provided  for  in 
section  3  of  the  English  act,  as  well  as  in  section  6  of  ours, 
but  to  all  references  previously  provided  for,  and  therefore  to 
references  by  consent  within  section  5  (Eng.  act).    And  where 


JULY,   1871-  819 

a  submission  containing  a  clause  that  "  in  case  of  any  motion 
to  set  aside  an  award,  the  Court  might  remit  the  matters 
referred."  Hdd,  that  such  clause  did  not  exclude  the  general 
power  of  the  Court  to  remit  the  matters  under  section  8,  (1 1th 
of  our  act,)  as  an  arbitration  of  this  power  executed.  *'  When 
an  arbitrator  made  an  award  describing  the  plaintiff  by  a 
wrong  christian  name,  the  Court  sent  it  back  to  him  for 
correction  "  7  M.  <fe.G.,  1045, 16  C.  A,  686.  But  it  is  said  the 
Court  will  refuse  to  do  so  on  this  ground  in  the  absence  of 
a  motion  to  impeach  the  award ;  Davies  v.  Pratt,  16  C.  B.,  162. 
In  Flynn  v.  Robertson,  38  L.  J.,  C.  P.,  240,  4  L.  R.,  C.  P.,  324, 
17  W.  R.,  767,  FiaJier'a  Digest,  9168,  where  a  cause  was 
referred  to  a  master,  and  at  the  arbitration  it  was  admitted 
that  something  was  due  to  the  plaintiff.  The  master  certified 
there  was  nothing  due.  It  was  admitted  on  all  hands,  and 
stated  to  the  master  that  he  had  made  a  mistake.  The 
defendant,  however,  objected  to  the  matter  going  back  to  the 
arbitration.  Held,  that  that  the  Court  had  power,  and  ought 
to  send  it  back.  The  Court  will  not  refer  matters  back  to  an 
arbitrator  where  there  has  been  a  long  delay,  t.  e.,  three  years 
since  the  last  step  was  taken  upon  the  award,  and  such  delay 
is  not  satisfactorily  explained.  Because  the  position  of  the 
parties  may  be  altered,  and  they  may  be  unable  to  produce 
their  witnesses ;  22  L  J.,  Q.  B,  321. 

In  view  of  the  affidavits  read  on  behalf  of  defendant,  and 
particularly  that  of  Jcmea  Thompson,  one  of  the  arbitrators 
produced  by  plaintiff  in  reply,  setting  forth  that  he  and  Jannes 
McDonald,  his  co-arbitrator  had  agreed  upon  the  amount  of 
defendant's  indebtedness,  but  disagreeing  as'  to  whether  the 
action  was  rightly  brought  in  the  name  of  the  present  plain* 
tiffs,  had  a<;rreed  to  refer  this  matter  to  the  umpire,  '*  who 
decided  that  the  present  plaintiffs  were  the  proper  parties  to 
bring  the  suit,  and  had  awarded  accordingly,  refening  to  the 
case  of  ToUit  v.  Saunders,  9  Price,  612.  I  am  of  opinion 
under  the  powers  conferred  in  the  11th  section  of  chapter  146, 
and  the  English  cases  above  cited,  that  the  case  should  be 
referred  back  to  the  nmpire,  with  instructions  to  cite  the 
parties  before  him,  and  furnish  them  aa  opportunity  lo  be 
heard  with  their  witnesses.    That  the  time  for  making  his 
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award  as  umpire  be  extended  from  the day  of  — — — , 

and  that  the  cost  of  the  argument  herein,  as  well  as  the  costs 
of  the  arbitration  and  further  umpirage,  abide  the  further 
decision  of  the  Court. 
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To  tax  Mtion  on  a  JodcroMnt  the  dtftndant  ctonot  plMd  mj  flMt  wbieh  might  htf% 
pleaded  aa  an  anaver  te  the  original  aetion. 

Whera  a  party  hai  obtained  a  Judgment  agalnat  anotlier  be  magr  |iroceed  upon  tt  at 
ooinmon  law,  and  is  not  compelled  io  proeeed  bj  writ  of  reTlver. 

The  husband  of  one  of  eeveral  partiee  a^net  whom  a  Jodirment  hae  been  fomeriy 
obtained  stands  in  no  better  position  than  the  other  defendants,  and  oMinoi  plead  matter  of 
defence  to  the  Judgment  that  was  available  in  the  origiuai  aotioo. 

DoDD,  J.,  now,  (July  25th,  1871,)  delivered  the  judgment 
of  the  Court : — 

This  was  an  action  upon  a  judgment  in  this  Court  against 
D.  Campbdlf  J.  Sutherland,  EUen  Sutherland,  Catherine 
Roes  and  Mary  Campbell,  The  writ  sets  out  the  judgment 
against  all  the  parties  named  except  /.  Winght,  one  of  the 
parties  to  the  second  judgment,  and  that  he  is  now  her  hus- 
band. The  defendants  jointly  pleaded  several  pleas  at  law 
and  in  equity,  and  the  defendant  Wright  separately  pleaded 
several  pleas  at  law  and  in  equity.  The  joint  and  several 
pleas  are  in  substance  the  same,  alleging  that  the  judgn;^ent 
was  founded  upon  certain  promissory  notes  that  were  obtained 
from  the  parties  to  them  by  fraud  and  misrepresentation. 

There  is  also  a  plea  of  nul  tiel  record,  and  to  all  the  other 
pleas,  except  that,  the  plaintiffs  demurred,  and  the  defendants 
joined  in  the  demurrer.  The  grounds  of  the  demurrer  are, 
Ist,  that  no  matter  of  defence  can  be  pleaded  to  an  action  on 
a  judgment  which  existed  anterior  to  the  recovery  of  the 
judgment ;  2nd,  that  the  pleas  show  the  defence  they  contain 
was  set  up  against  the  plaintiff's  claim  in  the  suit  in  which 
the  judgment  sued  on  was  recovered,  and  that  the  said  defence 
did  not  prevail,  and  that  it  is  not  competent  for  the  defend- 
ants to  plead  matter  of  defence  to  this  action  which  was 
pleaded  to  the  original  action,  that  the  defendants  were 
debarred  from  setting  up  their  def ence»  if  otherwise  competent. 
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• 

by  their  laches,  as  they  should  have  long  since  applied  to  set 
aside  the  judgment.  There  is  no  difficulty  in  disposing  of  the 
demurrer  to  the  joint  pleas,  the  law  is  too  clear  upon  the  point 
to  leave  any  doubt  To  an  action  on  a  judgment  the  defend- 
ant cannot  plead  any  fact  which  might  have  been  pleaded  as 
an  answer  to  the  original  action ;  Chitty  on  Pleading,  vol.  1, 
7th  ed.,  512,  and  the  original  defendant  or  his  bail  or  sureties 
cannot  plead  that  the  judgment  had  been  obtained  against 
him  by  fraud ;  Moore  v.  BovumaJcer,  6  Taunton,  379.  In  an 
action  between  the  same  parties  on  a  replevin  bond  executed 
by  defendant  as  one  of  the  sureties  in  the  bond,  a  plea  by  the 
surety  that  the  judgment  was  obtained  against  the  principal 
by  fraud  was  held  bad ;  on  demurrer  the  counsel  in  that  case 
argued  that  the  surety  was  a  stranger  to  the  judgment, 
and  might  therefore  falsify  it,  but  the  argument  failed  with 
the  Court;  7  Taunt,  97.  It  cannot  be  said  that  Wright 
is  any  more  a  stranger  to  the  judgment  against  his  wife  than 
the  surety  was  a  stranger  to  the  judgment  against  his  pnn- 
cipals.  The  marriage  of  Wright  with  Catherine  Rosa  after 
the  judgment  against  her  made  him  liable  for  her  debts ;  but 
it  gave  him  no  advantajges  to  contend  against  the  liabilities  of 
his  wife  beyond  those  she  legally  possessed  had  she  remained 
sole  B,ikd  unmanned. 

It  was  said  at  the  argument  that  the  action  should  have 
been  by  writ  of  revivor,  as  Wright  was  a  stranger  to  the 
original  judgment,  but  I  can  find  no  authority  for  this.  In 
England,  if  the  party  proceed  by  action  on  the  judgment  he 
may  by  statute  be  deprived  of  his  costs, -unless  the  Court 
should  otherwise  order;  but  I  am  not  aware  of  any  law  that 
prevents  a  party  having  obtained  a  judgment  against  another 
from  proceeding  by  action  at  common  law  upon  the  judgment, 
and  compels  him  to  proceed  by  writ  of  revivor.  If  the  appli- 
cation had  been  to  iasue  executions,  then  the  cases  cited  by 
the  counsel  for  the  defendant  would  have  applied,  but  it  does 
not  appear  to  me  that  they  have  any  application  to  an  action 
on  the  judgment,  and  while  for  every  defence  Wright  had  to 
the  writ  of  revivor,  he  would  have  the  same  to  the  present 
action.  In  PhiUipaon  v.  The  Earl  of  Egreemont,  6  A.  &  E., 
N.  S.,  587,  cited  on  both  sides  at  the  argument,  the  action 
was  aoire  faeiaa  by  a  public  officer  against  the  defendant,  who 
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■was  a  member  of  a  company  against  the  secretary  of  which 
a    judgment    ha<l     been    recovered.      There    were    sevei*al 
pleas  pleaded,  but  I  intend  to  refer  to  the  4th  and  5th  onlj-. 
The  4th  stated  that  the  company  was  not  formed  by  any  deed 
of  partnership,  &c.,  in  compliance  with  the  statute,  &c.     Held 
bad  on  special  demurrer,  as  setting  out  a  defence  that  might 
have  been  pleaded  to  the  original  action.     The  5th  plea  that 
the  original  action  was  for  a  demand  in  respect  of  which 
neither    the    defendant  in   the    scire  facias^  the  company, 
nor    the    defendant    in    the    original    action    was   by    law 
liable,  as  plaintiff  at  the  commencement  of  this  action  well 
knew,  and  that  the  officer  of  the  company  and  the  plaintit! 
well  knowing  the  premises,  the  officer  of  the  company  fraudu- 
lently  anvl   deceitfully,    and   by  connivance  with    plaintiff 
Kutfered   the   judgment  in   order   to    charge    the  defendant 
in   the  scire  facias.      Held,   that  the    plea    was    good    as 
containing   a    sufficient    allegation    of  fraud    and   collusion 
between  plaintiff  and  the  nominal  defendant  in  the  original 
action,  and  that  the  defendant  in  the  scire  facias  was  entitled 
to  avail  himself  of  such  defence  by  plea     This  case  is  strongly 
in  support  of  the  demurrer  to  the  pleas ;  in  the  first  place  it 
shows  that  although  the  defendant  was  not  on  the  record  in 
the  original  action,  he  w^as  not  permitted  to  set  up  any  defence 
to  the  scire  facias  that  might   have  been   pleaded  to  the 
original  action,  and  that  he  was  permitted  to  set  up  fraud  and 
collusion  between  plaintiff  and  defendant  in  the  original  action 
for  the  purpose  of  charging  defendant  in  scire  facias,  and 
because,  as  I  assume,  he  had  no  opportunity  of  doing  so  in 
the  original  action.     The  permission  to  show  fraud  between 
the  plaintiff  and  defendant  when  the  defendant  had  no  oppor- 
tunity of  showing  it  in  the  original  action,  is  very  diffci-enL 
from  the  case  under  consideration.     Here  the  defendant  not 
only  had  that  opportunity,  but  put  it  in   the  record  as  part 
of  the  defence,  and  failed  to  prove  it.     If  under  such  circum- 
stances a  judgment  could  now  bo  defeated  by  a  plea  of  fraud, 
and  particularly  after  the  defendants  for  several  years  had 
remained  quiet,  knowing  of  the  judgment,  and,  as  they  assert, 
how  it  was  obtained,  and  yet  taking  no  steps  to  set  it  aside, 
judgments  as  a  security  hereafter  would  lose  the  high  position 
they  have  hitherto  retained  in  the  courts  of  law  of  the  country. 


JULY,    1871.  823 

In  Mo8e$  V.  McFarlane,  Burrows,  1810,  Lord  Mansfield  said  it 
was  most  clear  that  the  merits  of  a  judgment  could  never  be 
overhauled  by  an  original  suit  either  at  law  or  in  equity ;  till 
the  judgment  is  set  aside  or  severed  it  is  conclusive  as  to  the 
subject  matter  of  it  to  all  intents  and  purposes.  I  do  not  think 
Wright,  as  the  husband  of  CaUkeHne  Ross,  one  of  the  parties 
against  whom  the  original  judgment  was  obtained,  stands  in  a 
•better  position  than  either  of  the  other  defendants  in  the 
cause,  and  that  he  cannot  now  get  up  any  defence  that  was 
available  in  the  original  action.  I,  therefore,  think  judgment 
should  be  for  the  plaintiflT  upon  the  demurrer  to  all  the  pleas 
demurred  to,  with  costs. 

Johnston,  E.  J. — ^The  writ  sets  out  a  judgment  in  the 
Supreme  Court  of  this  Province  against  all  the  defendants 
except  John  F.  Wright,  and  as  to  him  that  he  married  one  of 
the  defendiufits  after  judgment.  All  the  defendants  except 
Wright  plead  together;  he  pleads  alone.  The  pleas  are  to  the 
isame  effect, — that  the  judgment  was  obtained  on  certain 
promissory  notes  fraudulently  obtained — and  the  judgment 
was  obtained  by  fmud  and  misrepresentation  generally. 
There  is  also  a  plea  on  equitable  gi*ounds,  setting  out  the 
special  circumstances  of  fraud,  and  alleging  that  on  the  trial 
certain  evidence  to  sustain  the  defence  of  fraud  set  up  was 
not  given  through  mistake,  &c 

All  the  pleas  which  allege  fraud  specially,  and  also  the 
equitable  plea  are  unquestionably  bad.  A  distinction  has 
been  drawn  between  them  and  those  alleging  fraud  generally ; 
that  the  latter  may  refer  to  fraud  practiced  in  the  mode  of 
procuring  the  judgment  to  be  signed,  and  I  was  of  opinion 
that  even  so  the  pleas  would  be  bad,  because  it  being  uncer- 
tain whether  they  were  intended  to  meet  a  case  of  fraud  in 
the  mode  of  procuring  the  judgment  which  it  was  supposed 
might  be  good,  or  to  meet  a  case  of  fraud  on  the  merits,  such 
for  instance  as  set  out  in  the  special  pleas,  which  would  be 
bad;  the  defendant  should  in  his  plea  have  removed  the 
uncertainty.  I  am  inclined  to  think,  however,  that  the  pleas 
of  fraud  are  bad  on  a  broader  ground.  The  judgment,  I 
think,  imports  verity  in  the  one  case  as  in  the  other ;  and 
that  fraud  in  either  particular  can  only  be  redressed  by  having 
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the  judgment  vacated,  or  set  aside,  or  reversed,  but  it  is 
unnecessary  for  me  to  go  so  far  in  the  view  I  take  on  the 
narrower  aspects.  As  regards  the  defendant  Wright,  he  is  in 
these  particulars  bound  by  the  judgment  to  the  same  extent 
as  his  wife. 

Mr.  Johnston,  at  the  argument,  took  exception  to  the 
writ  on  the  ground  that  debt  would  not  lie  against  the 
defendant  Winght,  and  that  scire  facias  was  the  only  writ 
that  could  avail  after  his  intermarriage  with  one  of  the  female 
defendants.  I  have  made  a  careful  and  extended  research, 
the  result  of  which  is  that  scire  facias,  when  there  is  a  change 
of  parties,  is  the  ordinary  remedy,  so  much  so  that  none  other 
is  alluded  to,  except  in  the  dictum  cited  by  Mr,  Weatherbe 
from  Day's  Common  Law  Proceedure  Ad,  But  I  nowhere 
iind  in  so  many  words  that  it  is  the  only  remedy,  or  that 
debt  will  not  lie.  There  are  considerations  which  might  lead 
to  the  opinion  that  .debt  would  lie, — as  that  it  is  an  action 
for  a  sum  certain,  &c.  But  this  is  a  sum  certain,  and  if  sdre 
facias  did  not  lie  at  Common  Law — ^as  would  seem  to  have 
been  the  case — debt  must  have  been  the  only  remedy. 

Our  own  statute  does  not  in  any  way  assist  the  argument. 
It  gives  the  writ  of  scire  facias,  but  does  not  either  directly 
or  by  any  inference  negative  the  action  of  debt.  I  cannot, 
therefore,  say  that  debt  will  not  lie,  especially  with  the 
doctrines  in  a  respectable  book  of  practice  in  favor  of  the 
action,  and  no  authority  the  other  way» 

I  am,  therefore,  of  opinion  that  there  should  be  judgment 
for  the  plaintiff  on  the  demurrer  to  all  the  pleas  demurred  to. 
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Trovbr  ii  malotelnable  by  tht  owaer  of  propmiy  agidDtt  the  parcliMer,  wHerv  a  thirA 
puty  to  whom  the  owner  hie  ghren  the  we  of  the  property  hee  eoM  it  without  authority.  The 
rule  farfhat  where  -there  hee  been  a  ailmeer  of  the  thf Uf  lent  therB  ie  an  end  of  the  ballmenf 
•ad  trover  Is  maintainable. 

Ritchie,  J.,  now,  (July  25th,  1871,)  delivered  the  judg- 
ment of  the  Court : — 

The  rule  taken  by  the  defendant  to  set  aside  the  verdict 
should  in  our  opinion  be  discharged.  The  case  was  properly 
put  to  the  jury  by  the  learned  Judge  who  tried  the  cause,  and 
the  evidence  would  have  justified  a  verdict  for  a  large  amount. 
The  only  doubt  I  entertained  on  the  argument  was  whether 
the  plaintiff  could  maintain  trover  against  the  purchaser  of 
the  property,  the  use  of  which  he  had  given  to  the  vendor, 
during  the  latter's  life. 

In  ord^r  to  maintain  trover  a  party  must  have  a  right  to 
the  possession  of  the  property  in  goods,  and  therefore  in 
general  it  will  not  lie  at  the  suit  of  an  owner  who  has  demised 
them  for  an  unexpired  term;  and  in  Gordon  v.  Uaiyer^ 
7  T.  R,  9,  it  was  held  that  where  furniture  leased  with  a 
house  had  been  wrongfully  taken  in  execution  by  the  sheriff, 
the  landlord  could  not  maintain  trover  against  him  pending 
the  lease.  There  it  will  be  perceived  that  the  tenant  had  him- 
self done  nothing  to  forfeit  his  right  to  the  property  under 
the  lease ;  but  in  the  case  before  us  the  party  entrusted  with 
the  goods  disposed  of  them  for  a  purpose  different  from  that 
lor  which  be  was  entrusted  with  them,  and  tortiously,  and 
in  violation  of  the  rights  of  the  plaintiff,  conveyed  them  abso- 
lutely to  the  defendant. 

In  Loeschman  v.  Maehin,  2  Stark,  Sll,  the  hirer  of  a  piano 
sent  it  to  an  auctioneer  to  be  sold.  Abbot,  J.,  held  that  though 
the  hirer  of  goods  has  the  possession  of  them  for  the  special 
purpose  for  which  they  wore  given  to  him,  yet  if  he  send 
them  to  an  auctioneer  for  sale  he  is  guilty  of  a  conversion,  and 
if  the  auctioneer  afterwards  refuse  to  deliver  them  to  the 
owner  he  is  aim  guilty  of  a  conversion.  In  Farrant  v. 
Thompson,  5  B.  &  Aid.,  826,  where  mitt  machinery  had  been 
been  demised  with  the  mill,  and  the  tenant  severed  the 
machinery,  and  it  was  seized  by  the  aherifl*  and  sold,  the  Court 
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held  that  no  propeiiy  passed  under  the  sale,'  and  that  the 
landlord  could  maintain  trover  even  during  the  continuance  of 
the  term.  Gordon  v.  Harper  was  relied  on  for  the  vendee 
as  expressly  in  point,  but  Abbot,  C.  J.,  said:  *'I  thought 
at  the  trial,  and  still  think,  that  there  is  a  material  distinction 
between  this  case  and.  Gordon  v.  Harper i  where  the  property 
was  personal,  and  the  tenant  had  not  by  any  wrongful  act 
put  an  end  to  his  qualified  possession  of  it;*'  and  Bayley,  J., 
said  the  goods  were  parcel  of  the  inheritance,  aad  belonged  to 
the  tenant  to  be  used  in  a  particular  way,  and  he  hy  his  own 
act  put  an  end  to  this  qualified  posseseioi^  In  Cooper  v. 
Willomatt,  1  C.  B.,  672,  a  party  conveyed  goods  t*  another  by 
bill  ot  sale,  who  allowed  the  former  to  use  them  at  m  weekly 
rent, — he  undertaking  to  deliver  them  on  demand.  The  per- 
son so  entrusted  with  them  sold  them  to  a  bona  fide  purchaser, 
and  it  was  held  that  trover  could  be  maintained  against  the 
purchaser.  This  case  was  since  fully  argued,  and  Gordon  v. 
Harper  was  again  cited  te  show  that  in  trover  a  plaintifiT 
must  have  right  of  possession  as  well  as  right  of  property. 
TindaU,  C.  J.,  said  r  *'  Supposing  the  tenancy  not  t5  have 
been  determined,  I  cannot  get  over  the  authority  of  Loeadiman 
V.  Ma^Jiin,  and  I  am  not  prepared  to  dispute  the  position 
taken  by  C.  J.  Abbot  in  that  case."  In  Bryan  v.  WardeU 
2  Exch.,  479,  where  a  similar  question  arose,  PoUodo,  G.  B., 
said  the  case  of  Cooper  v.  WiUomaM  was  a  decisive  authority. 
It  was  there  held  that  a  bailee  of  goods .  for  hire,  by  selling 
them,  determines  the  bailment,  and  the  bailor  may  maintain 
trover  against  the  purchaser  though  the  purchase  was  bona 
fide.  The  cases  on  the  subject  are  referred  to  there.  The 
rule  is  that  where  there  has  been  a  misuser  of  the  thing  lent> 
there  is  an  end  of  the  bailment,  and  trover  is  maintainable. 

The  authority  of  these  cases,  and  others  which  are  referred 
to  in  them,  lead  to  no  other  conclusion  than  that  trover  could 
be  maintained  in  the  case  before  us.  If  the  sale  to  the 
defendant  had  been  authorised  by  the  plaintifiT,  as  it  was 
contended  on  the  argument  was  the  case,  he  must  have  failed 
in  the  action  on  that  ground,  but  I  can  infer  no  authority 
from  the  evidence,  and  the  jury  to  whom  that  question  was 
submitted  have  by  their  verdict  negatived  any  such  authority. 
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W.,  under  whom  defendant  claimed,  entered  Inte  possenion  of  a  lot  of  bnd  in  18S4,  unde. 
a  jadgmcnt  recovered  asaluHt  T.  in  an  action  of  ejectment,  and  conlinucd  lu  pt^6$e4siv>n  for  ;< 
period  of  thirty  years.  In  1946  T.  conveyed  to  the  plaintiff,  who.  iu  the  following  year,  went 
upon  the  land,  and  had  it  surveyed. 

i7«M,  p«r  JoiiX8T03tE,  E.  J.,  DoDD,  J.,  and  RiTciiiB,  J.,  that  the  entry  and  surrey  by  the 
p^alntill  Were  not  a  suffloient  interruption  of  the  adverse  pusa»o&»ion  of  W.  to  prevent  thf 
operation  of  the  Statute  of  Limitations. 

Per  RrrcHiE,  J  ,  Sir  W.  Youxo.  C.  J.,  dubUaiUt.^T.  hnvinar  been  out  of  peesestlon  and 
W.  in  poeseosion  under  his  Judgment,  when  tlie  fonner  made  his  deed  to  the  plaintiff,  no  title 
(•aased  under  it. 

Sir  W.  Youxo,  C.  J.,  while  concurrin;;  with  the  majority  of  the  Court  as  to  defendant's 
possessory  title,  reviewed  the  conffictin;;  documentary  titles  of  the  plaintiff  and  defendant  at 
length,  and  referred  fully  to  the  township  ffmnts  iu  which  the  profierty  in  dispute  was 
included.    He  was  of  opinion,  under  all  the  circumstances,  that  there  should  be  a  new  trial, 

WiLKDTB,  J.,  was  also  of  opinion  that  th^ro  should  be  a  new  trial. 

DoDP,  J.,  now,  (July  25th,  1871,)  delivered  the  following 
opinion : — 

This  was  an  action  of  ejectment  for  farm  lot  81,  in  the  town- 
shipof  Falmotith,  tried  before  Mr,  Justice  Johnstone  at  ]Yin(Iso}\ 
in  September,  18G9,  when  a  verdict  was  found  for  the  defendant, 
A  rule  for  a  new  trial  was  granted,  and  the  cause  was  argued 
in  December  last.  The 'plaintiff  claims  the  land  under  consecu- 
tive conveyances  from  Joseph  W.  DeaBarves,  who  held  by 
grant  from  the  crown  dated  8th  April,  17G8.  He  conveyed 
by  deed  dated  8th  April,  1819,  two  undivided  thirds  of  7000 
acres  in  Fcdmoivth,  called  Castle  Frederick,  to  the  Misses 
DesBarres,  and  they  conveyed  lot  81  by  deed  dated  1st  March. 
1822,  to  Richard  Trenholm,  and  he  conveve<l  the  same  lot 
2nd  September,  1846,  to  the  plaintiff  Wm.  F,  DesBarres, 
The  grant  gave  2000  acres  to  the  grantee.  The  dood  from 
him  to  the  Misses  DesBurres  does  not  give  lot  81  by  name. 
neither  is  it  described  by  metes  and  bounds,  but  the  subse- 
quent conveyances  to  Trenholm  and  the  plaintiff  DesBarres 
not  only  name  it  as  lot  81,  but  describe  it  bv  courses  and 


Norc—The  Judgment  of  the  Court  In  this  catte  (DetDarrM  v.  S/t^y)  wun  delivered  by  the 
late  Mr.  Justice  Johnttone,  E.  J,  This  Jud^ient  has  uufurtunately  been  lost,  und,  ultlmnffli 
a  careful  search  has  been  made,  no  trace  of  it  has  been  diM.'Overed.  A  copy  of  tlic  dift«e(itiiig 
opinion  of  Mr.  Justice  fTIMins  oame  into  the  i^o^sseuion  of  the  editors,  btit  it  was  in  too 
inipt^rfect  a  condition  for  publivation.  Hie  uriKinal  of  this  Jiid^inent  was  al»o  lost.  Tlic  opinion 
of  the  majority  of  the  Court,  however,  appears  in  the  Judnrmont  of  Justioe!«  Ihtdd  and  muhi*. 
wlUle  Mr.  Justice  Wilklnt,  who  dissented,  agreed  »ulii»tant{ally.  with  llts  Luril.<)tip  tlie  Ciiief 
Justice.  Tlie  opinion  of  the  majority  of  the  Court  wa.s  aiustaincd  on  np{>eal  to  thu  Privy 
Cnuncil.    29  Law  Times  Reps.,  (New  Scries,)  502.  Tiik  Euitoss. 


328  DjcsBARKES    et   al.    v.   SHEY. 

distances.    The  first  attempt  to  reduce  the  lot  into  possession 
by  the  Miues  DeeBan^ee  was  in  1830,  when  they  employed  a 
surveyor  to  survey  the   Castle  Frederick  property,  and  in 
making  that  survey  he  surveyed  lot  81  under  the  belief  that 
>t  was  included  in  the  Castle  Frederick  lands,  and  found  the 
traces  of  an  old  survey,  but  no  person  living  upon  the  lot,  and  no 
fences  and  no  improvements  upon  it ;  the  wood  had  been  cut 
down  in  places,  but  had  grown  up  again.    Those  facts  I  take 
from  the  two  witnesses  that  were  at  the  survey,  the  surveyor 
himself  having  left  the  Province  some  years  before  the  trial, 
and  being  supposed  to  be  dead.   In  March,  1832,  shortly  after 
the  title  passed  to  Trevlwlm,  he  was  put  into  possession  of  the 
lot  by  the  agent  of  the  Misses  DesBarres,  and,  with  the 
assistance  of  several  persons,  in  one  day  he  cut  down  some 
trees  and  built  a  house  upon  the  lot.     When  cutting  down 
the  trees  RobeH  Walked'  appeared  with  another  person,  and 
warned  Trenholm  and  those  that  were  with  him  not  to  tres- 
pass on  the  Ipt,  as  it  was  his  property.    Notwithstanding  the 
warning  the  house  was  built,  and  Treriholvi  resided  in  it  for 
about  a  year.    He  cleared  up  a  piece  of  the  land,  fenced  it, 
and  had  grain  growing  upon  it,  but  in  the  following  year  of 
1833  he  abandoned  the  lot,  and  it  was  then  taken  possession 
of  by  Robert  Walker.     Trevholm  did  not  return  to  it,  nor 
apparently  take  any  further  trouble  about  it  until  he  conveyed 
it  to  the  plaintiff  DesBai^es,  in  September,  1846.    In  January, 
1847,  the  plaintiff  Z)^s5arre»,  with  Harvey,  a  surveyor,  went 
upon  the  lot  and  had  it  surveyed.    He  then  found  Ferguson 
residing  upon  it  in  a  house  built  by  the  authority  of  John 
Walker,  son  of  RobeH.    The  plaintiff  warned  him  off,  but  he 
did  not  go,  and  remained  there   for  two  years  afterwards. 
From  that  time  we  hear  nothing  more  of  DesBarres  and 
his  claim  to  the  lot,  until  about  ten  years  before  action 
brought,  when  he  directed  Bain  to  look  after  it  for  him, 
who  took  a  few  loads  of  wood  off  for  the  performance  of 
that  duty;  but  his  acts  were  extremely  equivocal,  and  tbd 
same  witnesses  that  proved  them  also  proved  that  at  the  same 
time  the  lot  was  called  Walker*s  lot,  and  that  Northup  used 
it  as  his  wood  lot,  and  exercised  control  over  it.    They  also 
proved  that  Bain  was  prosecuted  by  Walker  for  the  trespass 
in  taking  wood  off  the  lot. 
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I  have  now  given  a  short  statement  of  the  plaintiff's  case, 
and  shown  what  he  and  those  he  claims  under  did  to  retain 
the  possession  of  the. lot,  so  as  to  exclude  an  adverse  possession 
by  others.    The  defendant  set  up  first  a  paper  title  to. the  lot, 
and,  secondly,  the  Statute  of  Limitations.    As  to  the  first, 
although  several  deeds  were  proved,  I  do  not  think  they  suffi- 
ciently connect  with  each  other  to  prove  a  continuous  title 
down  to  the  defendant,  until  we  commence  with  a  deed  of 
exchange  between  John  Walker  and  George  Morrison,  dated 
30th  April,  1805,  by  which  lot  81  was  transferred  to  Walker^ 
There  is  no  evidence  to  show   that  Morrison  was  ever  in 
possession  of  lot  81 ;  but  about  1815  Walker  commenced  to 
exercise  a  control  over  the  lot  by  cutting  and  hauling  wood 
off  it,  and  this  was  continued  by  his  family  and  others  by  his 
directions  until  his  death.    By  his  will,  dated  January,  1828, 
he  gave  the  lot  to  his  son  Robert  for  life,  and  aft€r  his  death 
to  Roberts  sons,  equally  to  be  divided  between  them  in  fee. 
Robert  took  the  life  estate  under  the  will,  and  that  gave  him 
color  of  title  and  a  constructive  possession  of  the  whole  lot. 
He,  as  his- father  did  before  him,  used  the  lot  for  some  time  as 
a  wood  lot,  and  in  the  fall  of  the  year  1831  burnt  a  piece  of 
the  ground,  which  he  fenced  and  planted  the  following  spring ; 
about  two  and  a-half  acres.    It  was  about  this  time  that  he 
found  Trenhcl'm  on  the  land  preparing  to  build  a  house,  and 
warned  him  off.    The  warning  was  followed  by  an  action  of 
ejectment  in  the  Supreme  Court  at  Windsor,  and  a  recovery 
by  the.  verdict  of  a  jury.  Judgment  was  signed  l«t  June,  1833 ; 
the  demise  was  laid  3rd  April,  1832.    It  does  not  appear 
that  there  was  any  habere  issued  to  put  RobeH  Walker  in 
possession,  and  it  was  unnecessary,  as  Trenhcl'm  had  removed 
from  the  property,  leaving  the  house  vacant,  and  taking  with 
him  all  his  moveable  property.    I  admit  that  the  judgment 
does  not  conclude  the  title,  and  the  unsuccessful  party  could 
immediately  have  commenced  another  ejectment,  but  it  trans- 
ferred the  possession  to  Walker,  and  from  that  time  we  must 
consider  him  as  holding  adverse  to  the  true  title,  if  there 
was  any  title  superiof  to  his  own. 

Parke,  B.,  in  Barnett  v.  Earl  of  OuUdford,  11  Exch.,  19,  said 
it  appeared  to  be  the  established  practice,  when  the  plaintiff  seeks 
to  recovei*  mesne  profits  continuing  to  the  day  of  the  demise  from 
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the  tenant  in  possession,  or  at  any  date  from  an  occupier  not 
the  tenant  in  possession,  that  the  plaintiff  may  recover  them 
if  he  proves  his  title  to  the  possession  at  the  time  the  profits 
were  so  taken,  and  also  the  execution  of  the  writ  of  possession 
or  ciciiud  possesHiOii  taken,  for  taking  actual  possession  has 
the  same  eliect  as  the  execution  of  an  hdl^erepiclas  possessionem. 
The  possession  of  his  father  enabled  him  to  dispose  of  the 
lot  by  will ;  Asher  v.  Whitlock,  1  L.  R.,  Q.  B.,  1.  A  pemon 
in  possession  of  land  without  other  title  has  a  devisable 
interest,  and  the  heir  of  the  devisee  can  maintain  ejectment 
against  a  person  who  has  entered  upon  the  land,  and  cannot 
show  title  or  possession  in  any  one  prior  to  the  testator. 
Cockburn,  C.  J.,  said  :  "  I  take  it  as  clearly  established  that 
possession  is  gooil  against  all  the  world  except  the  person  who 
can  show  a  good  title,  and  it  would  be  mischievous  to  change 
this  established  doctrine/'  As  to  the  possession  of  Robert 
Walker,  I  will  take  the  evidence  of  Harvey,  the  surveyor  of 
the  plaintiff,  in  1847.  He  says:  "We  found  Ferguson  living 
upon  the  lot,  and  we  went  to  his  house ;  he  set  up  no  claim 
to  the  land;  said  that  he  was  a  tenant*  that  the  Walker 
family  had  put  liim  there."  The  plaintiff  then  told  him  to 
quit  the  premises,  but  he  remained  for  about  two  years  after- 
wards. No  notice  was  given  of  the  survey  to  the  WaVcer 
family  except  to  the  widow  of  Robert,  who  died  in  1842. 
She  came  and  forbade  the  survev  and  claimed  the  land.     Two 

at 

of  her  sons  were  then  living  with  her,  but  no  notice  of  the 
survey  was  given  to  theui.  Harvey  says :  "  Robert  Wcdker 
went  into  possession  after  Trenholm  left ;  the  first  thing  he 
did  was  to  cub  down  the  trees  along  the  proprietor's  road ; 
he  fenced  as  he  cleared  by  sections,  year  after  year,  the  whole 
front,  including  what  Trtmholm  had  cleared."  He  was  six  or 
seven  years  clearing,  perhaps  more,  and  his  possession  was 
open  and  notorious ;  took  crops  off  and  pastured  cattle,  and 
remained  in  possession  until  his  death.  After  his  death  the 
widow  and  her  sons  continued  to  use  and  occupy  the  land 
as  a  pasture.  Fergamn  had  been  in  possession  two  or  thi-ee 
years  at  the  time  of  the  survey,  and  occupied  to  the  west  of 
the  mill  road,  while  the  family  occupied  between  the  roads. 
Ferguson  had  between  twenty -five  and  thirty  acres;  this 
Robert  Walker  enclosed  with  a  fence.     In  1850  or  1851  the 
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land  WES  siiU  enclosed,  but  a  good  deal  grown  up.  The  lot 
was  surveyed  for  Robert  Walker  in  1832,  and  again  in  1837 
by  Arrastrong.  In  1846  Northwp  occupied  lot  81  as  a  wood- 
lot  for  wood  and  poles,  and  coniiniaed  to  occupy  it  for  ten 
years,  and  paid  rent  for  the  lot,  the  first  year  to  the  widow 
and  her  son,  and  subsequently  to  Shey,  the  defendant.  After 
Ti*€7ikolv^  left.  Walker  put  Bill  into  the  possession  of  the 
house,  who  paid  him  rent  for  it.  Shaw  succeeded  Bill  in  the 
house,  Lut  for  what  time  he  occupied  does  not  appear.  Several 
witnesses  testify  to  the  same  facts  of  the  possession  of  the 
lot  by  the  Walker  family,  or  by  their  tenants,  until  it  passed 
into  the  hands  of  the  defendant.  RoheH  Wallcer  at  his  death 
died  intestate,  leaving  three  sons  him  surviving,  Robert  A,^ 
Daniel  (?.,  and  John,  who  took  under  thoir  grandfather's  wilt 
lot  81  in  fee,  and  in  1851, 1852  and  1855,  conveyed  by  their 
respective  deeds  the  lot  to  the  defendant.  In  his  evidence  he 
says  :  "  In  the  fall  of  1843  1  hired  the  farm  and  the  wood-lot 
from  the  widow  and  her  son  and  paid  them  rent ;  got  a  good 
deal  of  wood  and  poles  off  that  winter ;  left  in  1844.  In  1846 
NoHhup  got  the  lot  and  continued  for  ten  yeai*s  in  possession. 
About  a  year  after  he  got  the  lot  the  widow  and  her  sons 
went  to  the  States,  and  left  witness  as  agent  to  look  after  tho 
property,  and  he  collected  the  rents  until  he  purchased,  and 
since  then  he  has  used  81  as  a  wood-lot. 

I  have  considered  it  unnecessary  to  extend  the  evidence, 
although  I  may  have  omitted  important  parts  showing  the 
uninteiTupted  possession. of  the  Walker  family  from  1833  to 
the  purchase  by  Sliey,  and  from  that  time  to  the  present 
action,  covering  a  period  of  35  years,  without  any  inter- 
ruption from  the  plaintitt*  or  those  under  whom  he  claims, 
except  his  survey  in  1847,  and  his  authority  to  Bain  to  look 
after  the  lot.  It  is  impossible  not  to  see  that  the  plaintiff 
DesBarrea  or  his  agents  have  been  neglectful  of  his  interests. 
He  had  sufficient  notice  of  claims  opposed  to  his  own  when  he 
went  to  make  his  survey  ;  he  then  found  a  person  in  posses- 
sion as  tenant  to  the  Walkers,  and  who  remained  there  for 
two  years  afterwards,  and  at  that  time  some  twenty-five  or 
thirty  acres  cleared  and  improved  and  under  fence,  and  yet 
with  the  exception  of  directing  Bain  to  look  after  the  lot,  no 
step  whatever  was  taken  until  the  bringing  of  the  present 
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action.  The  Act  of  18GG  enacts,  sec.  1,  "  Thai  after  the  Slst 
December,  iSGG,  no  person  shall  make  an  entry  or  distress,  or 
bring  an  action  tcf  recover  any  land  or  rent,  but  within  twenty 
years  next  after  the  time  at  which  the  right  to  make  such 
entry  distress,  or  bring  such  action,  shall  have  first  accrued  to 
some  person  through  whom  he  claims ;  or  if  such  right  shall 
not  have  accrued  to  any  pei-son  through  whom  he  claims, 
then  within  twenty  yeai*s  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such  action 
shall  have  first  accrued  to  the  person  making  or  bringing  the 
tame."  This  section  is  similar  to  section  2  of  3  &  4 
WiU.  IV,,  chap.  27,  and  that  has  been  held  as  a  general  rule 
that  the  action  must  be  broucrht  within  twentv  years  after 
the  original  right  of  entry  of  the  plaintiff,  or  the  party  under 
whom  he  claims  accrued,  whatever  be  the  nature  of  the 
defendant's  possession,  1  SmitJts  Leading  Cases,  39G,  but  the 
•tatute  does  not  apply  to  cases  of  want  of  actual  possession  by 
the  plaintiff,  but  to  those  only  where  he  has  been  out  of  it, 
and  another  has  been  in  for  the  prescribed  time,  for  there 
must  be  both  absence  of  possession  in  the  pei-son  who  has  the 
right,  and  actual  possession  by  another  whether  adverse  or 
not  to  his  possession  to  bring  the  case  within  the  statute ; 
Smith  V.  Lloi/d,  9  Exch.,  562. 

In  the  case  under  consideration  the  evidence  is  conclusive 
that  the  defendant  and  those  under  whom  he  claims  from 
1833  to  the  commencement  of  the  action  in  18G8  have  been 
in  possession,  and  that  the  'plaintiff  and  those  under  whom  he 
claims  have  been  out  of  it,  unless  his  going  upon  the  land  in 
January,  1847,  and  causing  the  lot  to  be  surveyed  and 
warning  the  party  off  that  he  found  in  possession,  can  be  held 
an  entry  and  taking  possession ;  then  in  that  case,  as  the  full 
period  of  twenty  years  from  that  entry  had  not  expired  in 
1866,  he  would  by  the  9th  section  of  the  Act  have  five  years 
after  its  passing  to  make  an  entry  or  bring  his  action.  The 
question,  then,  turns  upon  the  acts  of  the  ^IsLiniiff  DesBarres 
in  January,  1847,  and  if  they  will  not  assist  him,  then  bis 
directions  to  Bain  ten  years  before  action  brought  cannot 
avail  him  or  benefit  him  in  any  manner  whatever,  as  at  that 
time  over  twenty  years  adverse  possession  had  run  against 
him.    Section  5  of  the  Act  is :  *'  No  person  shall  be  deemed  to 
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have  been  ia  possession  of  any  land  within  the  meaning  of 
the  Act  merely  by  reason  of  having  made  an  entry  thereon." 
The  3  &  4  Will,  IV.  contains  a  section  the  same  as  section  5 
in  our  Provincial  Act.  Randall  v.  Stevena,  2  E.  &  B.,  641. 
In  that  case  actual  possession  was  taken  animo  possedeTuii, 
and  held  to  be  a  sufficient  entry.  There  a  party  had  been  let 
into  possession  as  tenant  at  will,  but  never  paid  )*ent,  and 
before  twenty-one  years  had  elapsed  the  party  entitled  to  the 
propeHy  entered  upon  it  and  turned  the  tenant  and  his 
family  out  with  nearly  the  whole  of  his  furniture.  The 
tenant  immediately  after  resumed  the  possession,  but  no 
fresh  tenancy  at  will  commenced,  and  he  paid  no  rent.  Held, 
that  the  party  claiming  might  enter  at  any  time  before  the 
lapse  of  twenty-one  years  from  such  resumption  of  possession 
by  the  tenant,  notwithstanding  the  lapse  of  twenty-one 
years  from  the  first  letting  him  into  possession,  and  was 
not  barred  by  the  statute ;  Doe  d.  Baker  v.  Coombes, 
9  Common  Bench,  714.  The  defendant  being  in  adverse 
passession  of  a  hut  and  piece  of  land,  the  lord  of  the  manor 
entered  in  the  absence  of  defendant  but  in  the  presence  of  his 
family;  said  he  took  possession  in  his  own  right,  and  he 
caused  a  stone  to  be  taken  from  the  hut  and  a  portion  of  the 
fence  to  be  removed.  Held,  that  those  acts  were  not  sufficient 
to  disturb  the  plaintifi's  possession,  but  a  mere  entry  within 
the  meaning  of  the  Act.  In  that  case  Wilde,  C.  J.,  said,  ''  the 
defendant's  wife  and  family  were  not  removed  from  the  prem- 
ises or  desired  to  remove ;  unfortunately  the  plaintiff  did  not 
do  enough  to  secure  his  rights.  The  defendant  is  not  to  be 
prejudiced  by  what  was  done  in  his  absence ;  the  acts  done 
clearly  amounted  to  no  more  than  an  entry,  which,  since  the 
late  act  is  not  sufficient  to  bar  the  tenant^s  rights,  unless 
accompanied  by  circumstances  that  would  restore  the  pos- 
session of  the  land  to  the  lord.  The  tenant  was  not 
i*emoved,  nor  was  an^^thing  done  to  disturb  him  in  his 
possession.  His  possession  having  commenced  adversely 
more  than  twenty  years  ago,  and  nothing  having  occurred  to 
disturb  it  or  put  an  end  to  it,  the  ejectment  is  too  late."  How 
mueh  less  was  done  by  the  plaintiff  DeaBarres  to  disturb  the 
possession  of  the  Walkers  than  was  done  by  the  lord  in  the 
case  referred  to?     No  notice  was  given  to  them  of  the 
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intended  survey,  and  they  were  not  present  when  it  was 
made.  The  tenant  Ferguson  was  found  residing  upon  the 
property  and  he  ha<l  notice  to  leave  it,  DesBarres  being 
informed  by  hi  in  that  he  held  under  the  Walkers,  and 
there  rested  the  proceedings  of  the  plaintiff  at  that  time. 
Before  the  Act  a  mere  entry  upon  lands  was  of  no  force  to 
sekiisty  the  then  Stat lote  of  LiTnitation^t  21  tlac.  I.,  chap.  IG, 
unless  an  action  was  thereupon  commenced  within  one  year 
after  and  prosecuted  with  effect;  Coh  on  Ejectment,  16.  It 
is  impossible  to  construe  the  survey  of  1847  as  an  ent\y  by 
the  plaintiff  in  the  face  of  the  authorities  I  'have  referred  to. 
Finding  a  pei-son  in  possession  it  is  reasonably  to  be  supposed 
he  would  have  lost  no  time  in  either  pulling  down  the  house, 
if  he  considered  Fergufion  a  trespasser,  or  bringing  an  action 
without  delay,  and  not  leaving  him  as  he  did  for  two  years 
after  warning  him  to  quit.  The  persons  under  whom 
Fe}*gitson  held  would  naturally  conclude  that  any  claim  the 
plaintiff  supposed  he  possessed  to  the  lot  he  abandoned. 

At  the  argument  the  counsel  for  plaintiff  contended  that, 
admitting  there  had  been  an  adveree  possession,  it  had  been 
abandoned  before  action  brought ;  but  the  evidence  does  not 
sustain  that  view  of  the  case.  NoHhrup  leased  the  propertN'' 
in  1846  from  the  widow  of  Robert  and  her  son  John,  and 
continued  to  occupy  it  for  ten  years,  paying  rent  durirtg  that 
time.  Saying  nothing  of  the  defendants*  occupation  after  1856, 
up  to  the  time  when  the  action  was  brought,  there  would  be 
twenty-two  or  twenty-three  years  adverse  possession,  which 
would  bar  the  plaintiffs'  subsequent  right  to  bring  the  action. 
The  Act  expressly  extinguishes  all  right  and  title  of  the  party 
out  of  possession,  and  gives  title  to  the  party  in.  Scott  v.  Nixon, 
3  I).  &  W.,  888 ;  In  ejectment  plaintiff  proved  twenty  years* 
possession,  ending  about  ten  years  before  the  commencement 
of  the  action,  and  for  those  ten  years  the  defendant  had  been 
in  possession.  Held  the  plaintiff  was  entitled  to  recover. 
Doe  d.  Harding  v.  Cooke,  7  Bing.,  345.  The  question  in 
ejectment  is  whether  the  plaintiff  is  legally  entitled  to  actual 
possession,  not  whether  the  defendant  has  any  title.  Doe  d. 
Dand  v.  Thompson,  13  Q.  B.,  674-9.  To  bring  the  plaintiff 
within  the  ruling  in  that  case,  whatever  his  documentary 
title  may  have  been  as  derived  from  the  grantee  of  the  Crown, 
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he  must  show  that  his  action  has  been  brought  within  twenty 
years  after  the  right  first  accrued  to  make  an  entry  or  bring 
an  action  to  some  person  through  whom  he  claims,  or  -within 
twenty  years  after  the  time  when  his  own  right  first  accrued, 
but  in  my  opinion  ho  has  failed  in  proving  either  the  one  or 
the  other.  The  plaintiff's  mere  entry  and  warning  the  party 
off  the  land  that  he  found  in*  possession,  and  allowing  him  to 
remain  there  for  two  years  afterwards,  cannot  be  held  equi- 
valent to  an  entry ;  instead  of  its  being  an  entry  and  taking 
possession  by  plaintiff  it  continued  as  before  the  waming  to 
be  the  possession  of  the  defendant  or  those  under  whom  he 
claims. 

There  were  some  further  objections  taken  to  the  verdict 
'  at  thf  argument,  but  it  becomes  unnecessary  for  me  to  refer 
to  them,  as  my  opinion  is  founded  upon  a  sufficient  adverse 
title  in  the  defendant,  and  that  was  left  to  the  jury  and 
found  by  them  in  favor  of  the  defendant ;  therefore  whether 
the  leanied  Judge  was  correct  or  otherwise  in  saying  that  the 
Crown  could  not'give  a  subsequent  grant  to  the  one  it  had 
previously  passed,  for  the  same  land,  becomes  immaterial  to 
this  inquiry.  So  the  inquiry  as  to  whether  the  deed  to  Tvey^- 
holm  from  the  Misses  DesBaii^es  includes  lot  81  or  otherwise 
is  Uso  immaterial.  I  have  assumed  that  it  did,  and  that 
Trenholm  went  into  possession  under  it,  but  was  dispossessed 
by  Robert  Walker,  and  from  that  time  adverse  possession 
commenced  against  him  and  those  claiming  under  him.  The 
plaintiff  must  remove  every  possibility  of  title  in  another 
before  he  can  recover,  no  presumption  being  admitted  against 
the  person  in  possession  ;  Richards  v.  Richards,  15  East.,  294. 
If  the  plaintiff  in  this  cause  was  left  to  his  documentary  title, 
he  could  not  recover  without  some  presumption  drawn  in  his 
fpwvor  both  of  law  and  fact.  The  rule  again  as  to  new  trials 
in  ejectment  is  against  the  plaintiff.  The  Court  will  not  give 
a  new  trial  upon  the  application  of  the  plaintiff  on  the  ground 
of  the  verdict  being  against  evidence,  where  there  is  any 
evidence  to  go  to  the  jury  in  support  of  the  verdict ;  Figlte  v. 
Hickey,  vol.  1,  Irish  Law  R^ps.,  343.  And  a  new  trial  is 
seldom  granted  in  ejectment  when  the  verdict  is  for  the 
defendant,  because  all  the  parties  remaining  in  the  situation 
they  were  previously  to  the  commencement  of  the  action   the 
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claimant  might  bring  a  second  ejectment  without  subjecting 
himself  to  additional  difficulties ;  Adams  an  Ejectment,  286 ; 
2  Chiity's  Archbold,  1336,  8th  ed.  The  granting  of  a  new- 
trial  in  ejectment  is  strictly  speaking  in  the  discretion  of  the 
Court,  and  where  evidence  has  been  rejected  or  admitted,  the 
Court  will  not  grant  a  new  trial  if  with  the  evidence  rejected 
a  verdict  given  for  the  party  offering  it  would  be  clearly 
against  the  weight  of  evidence,  or  without  the  evidence 
received  there  would  be  enough  to  warrant  the  verdict ; 
Hiiglies  V.  Hughes f  15  M.  &  W.,  701;  Crease  v.  Barratt, 
1  Cr ,  M.  &  R.,  919 ;  16  M.  &  W.,  497.  The  question  raiswiat 
the  argument  respecting  the  rejection  and  the  admission 
of  evidence  by  the  Judge  at  tHe  trial  did  not  affect  the 
advei'se  possession  of  the  defendant  in  any  manner,  and  now 
becomes  immaterial  in  deciding  this  case  in  the  view  I  take 
of  it.  I  therefore  think  the  rule  for  a  new  trial  should  be 
discharged  with  costs. 

Ritchie,  J. — The  learned  Judge  in  his  charge  to  the  jury  told 
them  that  neither  plaintiff  nor  defendant  had  shown  a  docu- 
mentary title  tp  the  land  in  dispuce,  and  that  the  documents  in 
evidence  were  only  effective  as  giving  character  to  the 
possession ;  that  in  his  opinion  the  grantees  under  the  grant 
of  1761  were  entitled  to  certain  quantities  of  land  within 
defined  limits,  and  although  those  limits  enclosed  more  land 
than  sufficient  to  satisfy  the  granteas,  yet  they  had  defined 
lights  over  the  whole,  and  the  Crown  could  not  before  allot- 
ment had  been  made  to  the  grantees,  grant  a  defined  lot  in 
severalty  to  Oovernor  DesBarres. 

The  grant  of  1761  erected  a  tract  of  land  comprising 
50,000  acres  into  a  township,  and  gave  65  shares  of  500  acres 
each  to  the  several  grantees  named  in  it,  to  be  divided  into  one 
or  more  lots  to  each  share,  and  share  alike  as  should  be  agreed 
upon  by  the  major  part  of  them,  and  in  case  this  should 
not  be  done,  the  Governor  was  to  direct  a  partition  to  be 
made  by  such  person  or  persons  as  he  should  appoint,  thus 
leaving  within  the  township  17,500  acres  in  the  Crown 
andi^oseil  of  by  the  grant. 

There  is  no  little  difficulty  in  giving  a  satisfactory  eon- 
•truotion  to  a  grant  of  so  unujiual  a  character,  yet  I  cannot 
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bring  myself  to  the  conclusion  that  the  Crown  could  not  'grant 
portions  of  the  17,500  acres  in  severalty  before  any  allotment 
had  been  actually  made  to  the  grantees,  provided  sufficient 
land  was  left  to  give  to  all  of  them  their  full  oomplemisnt 
as  specified  in  the  first  grant,  and  there  is  no  evidence, 
in  my  opinion,  of  the  land  in  question,  lot  81,  having  been 
allotted  to  any  of  the  grantees  under  the  grant  of  1761,  or  of 
any  person  having  acquired  a  title  to  it  anterior  to  that  graiit 
so  as  to  bring  it  within  the  clause  in  it  which  reserves  all 
previously  acquired  rights.  But  whether  the  learned  Judge 
was  correct  in  the  view  he  took  of  the  law  in  this  respect  or 
not  is  of  the^less  importance,  as  the  evidence  of  possession  on 
the  part  of  the  plaintifi*  was  such  as,  in  my  view  of  the  case, 
entitles  him  to  a  verdict,  and  the  learned  Judge  correctly 
charg  d  the  jury  that  the  plain tifis  could  not  recover  if  those, 
undc*  whom  the  defendant  claimed  had  been  in  full,  exclusive 
and  rdvorse  possession  for  twenty  consecutive  years  before 
the  commencement  of  the  action,  though  the  documentary 
title  of  the  plaintiff  was  perfect.  Supposing  the  title  of 
Treiiholm,  on^  of  the  plaintiffs,  to  have  been  unquestionable 
under  his  deed  from  the  Misses  DesBavres,  the  effect  of  the 
ji)dga*en(  in  ejectment  which  WdUceVy  under  whom  the 
defendant  claims,  obtained  against  him,  and  the  entry  by 
WcJker,  and  the  quitting  of  the  possession  by  Ti^enholm,  was 
without,  concluding  the  title,  to  confer  on  Walker  the  legal 
possession,  though  he  might  not  have  actually  occupied  or 
used  the  land,  unless  he  manifestly  abandoned  the  possession ; 
in  other  words,  actual  poasession  taken  under  a  judgment  in 
ejectment  is  deemed  to  continue  in  the  party  obtaining  it  and 
those  claiming  under  him  till  interrupted  by  a  conflicting 
possession,  or  discontinuance  of  possession  by  some  act  dl 
abandonment. 

In  the  year  1832  Wcdker  brought  ejectment,  and  in 
1834,  obtained  judgment  against  Trenholm  after  defence, 
for  this  particular  lot,  No.  81  by  name.  As  soon  as  judg- 
ment was  obtained  Trertholm  left  the  lot  and  Walker  went 
into  possession  of  it  and  rented  it  to  a  man  named  BM. 
There  is  no  evidence  of  the  defendant,  or  those  throogh 
whom  he  claims,  having  since  abandoned  possession  by  his 

or  their  acts,  or  of  having  lost  the  possession  or  right  to 
22* 
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it  by  any  act  of  the  plaintiffs.    It  is  quite  trae  the  judg« 

ment  in  ejectment  did  not  conclude  the  title,  the  claimant 

recovering  only  the  possession  of  the  land,  but  while  it  did 

not  conclude  the  title,  it  very  materially  altered  the  position 

of  the  parties;  a  judgment  is  an  act  of  law,  and  a  judgment 

in  ejectment,  while  it  continues  in  force,  destroys  the  right  of 

possession  which  the  adverse  party  had,  and  gives  a  right  of 

possession  to  the  party  who  recovered  it,  and  it  is  this  which 

confers  on  him  his  right  to  a  habei^e  faciaa  poeseasicTi^m ;  see 

Taylor  d.  A  tkyns  v.  Horde,  1  Burrows,  60 ;  Hee  also  BuUer^a 

note  to  Co.  Lit,  239 ;  and  in  3  Blackstone'a  Com.  19,  a  judgment 

given  against  either  party,  whether  upon  his  own  default  or 

upon  trial  of  the  merits,  in  any  possessory  action,  if  obtuned  by 

him  who  hath  not  the  true  ownership,  is  held  to  be  a  species  of 

deforcement,  which,  however,  binds  the  right  of  possession 

and  suffers  it  not  to  be  ever  again  disputed,  unless  the  right 

of   property  is    also  proved.      It  was   contended   on    the 

aigument  that  though  after  the  judgment  Trevholm  Mi 

the  possession  and  Walker  entered,  yet  as  no  habere  faciae 

poeseeewnem  was  taken  out,  the  change  of  possession  did  not 

take  place  as  the  effect  of  the  judgment ;  but  Lord  Uan^idd 

in  delivering  the  judgment  of  the  Court  in  Taylor  v.  Horde, 

on  the  special  verdict  in  ejectment,  referring  to  the  effect  of  a 

former  judgment  in  ejectment,  said  :  "  The  jury  find  that  soon 

after  the  judgment  in  ejectment  the  party  entered  and  was  in 

possession ;  this  must  be  taken  to  be  an  entry  in  consequence 

of  the  judgment ;  and  again  the  entry  is  not  unjust  and  8tn€ 

judido,  but  under  authority  of  a  court  of  justice  and  lawful, 

and  cannot  be  treated  as  a  disseisin.    The  triie  owner  may 

enter  upon  a  disseisin,  but  after  a  judgment  in  ejectment  an 

actual  entry  would  not  I»e  permitted."     In  Wilkinson  v. 

Kirby,  15  C.  B.,  430,  Maide,  J.,  said :  "  Suppose  the  plaintiff 

wants  to  show  a  possessory  title  in  him,  would  it  not  be 

enough  for  him  to  show  an  ejectment  brought,  a  judgment  by 

default,  and  an  entry  under  that  judgment ;"  and  again,  **  it 

is  not  simply  an  act  done ;  the  plaintiff  institutes  proceedings 

in  ejectment  to  recover  land  of  which  the  defendant  is  in 

poesession,  and  recovers  judgment  and  enters  upon  the  land, 

the  defendant  being  a  party  to  the  ejectment;"  and  Jarvie,  C.  J.^ 

**  What  has  the  defendant  to  do  with  a  writ  of  poasesuonp 
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executed  ?  Estoppel  need  not  be  of  record.  You  admit,  that 
if  after  the  recovery  in  ejectment  the  defendant  had  surren- 
dered the  possession  that  would  have  done.  What  difference 
does  a  writ  of  possession  make  ?  In  the  one  case  the  tenant 
is  turned  out^  and  in  the  other  he  acquiesces  in  the  judgment." 

In  the  present  case  Walker  entered  under  his  judgment  in 
1834,  and  TiviiAoZm  then  quitted  possession,  and  Walktt*  and 
tho<)e  claiming  under  him  having  been  in  possession  in  the 
e3*e  of  the  law  fi'om  that  time  until  the  commencement  of 
this  action,  a  period  of  upwards  of  thirty  years,  they  have 
acquired  a  good  title  to  the  land  whatever  the  title  of  Tren.* 
holm  may  have  been  anterior  to  the  judgment.  In  Taylor  v. 
Hcrdcy  Lord  Munejidd  said :  **  An  ejectment  is  a  possessory 
remedy,  and  it  is  necessary  for  the  plaintiff  to  show 
that  his  lessor  had  a  right  to  enter  by  proving  a  posses- 
sion  within  twenty  years,  or  accounting  for  the  want  of  it 
under  some  of  the  four  exceptions  of  the  statute.  Twenty 
years*  adverse  possession  is  a  positive  title  to  the  defendant ; 
it  is  not  a  bar  to  the  action  or  remedy  of  the  plaintiff  only, 
but  takes  away  his  right  of  possession.  And  here  I  may 
remark  that  Trenholm^  having  been  out  of  possession,  and 
WaUcer  in  possession,  under  his  judgment,  when  the  former 
made  the  deed  to  Judge  DeeBan^es,  no  title  passed  under  it, 
so  that  if  the  plaintiffs  could  recover  at  all  in  this  action,  it 
must  be  on  his  (TreTiholm's)  title  and  right  to  the  possession. 
As  the  jury  would  not  have  been  warranted,  in  my  opinion, 
in  finding  a  verdict  for  the  plaintiffs,  I  can  see  no  object  in 
sending  the  case  to  another  trial,  even  though  the  Judge  may 
have  erred  in  the  view  he  took  of  the  plaintifis*  documentary 
tiUe. 

Sir  W.  Young,  C.  J.,  rfiascntienfe.— This  is  an  action  of  eject- 
ment for  one  of  the  farm  lots,  No.  81,  in  the  township  of  Fal- 
-mouih^  containing  158  acres,  which  has  been  twice  occupied 
and  partially  cleared  by  parties  under  whom  the  plaintiffs  and 
defendant  claim,  but  is  now  described  as  having  been  aban- 
doned for  twenty  years,  and  with  fir  trees  grown  up  thick 
upon  it  It  is  claimed  by  Judge  DesBar^'eSj  by  whom  the 
action  was  brought,  as  part  of  the  Castle  Frederiek  estate,  and 
the  caae  has  acquired  an  importanoe  which  does-  not  properly 
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belong  to  it,  because  the  grant  to  Governor  DesBarrea  in  1768 
covers  that  estate  as  well  as  thin  lot,  and  the  validity  .of  that 
grant  is  now  called  into  question.  The  defendant  again, 
claims  under  parties  deriving  title  from  the  original  grantis  of 
the  township  in  1761  and  anterior  to  that  date,  and  from  the 
proprietors*  and  allotment  books  which  were  in  evidence. 
The  learned  Judge  in  Equity,  before  whom  the  case  was  tried, 
was  of  opinion  that  neither  party  had  made  title,  and  that 
both  must  rest  on  possession  under  claim  of  right,  when  the 
onus  of  course  lay  upon  the  plaintiffs.  There  was  a  large 
mass  of  testimony  in  the  cause,  which  was  put  to  the  jury, 
who  found  for  the  defendant.  On  the  point  of  possession,  if 
left  to  the  unbiassed  decision  of  the  jury,  it  would  be  impos- 
sible, I  think,  to  disturb  this  verdict.  The  evidence  1  do  not 
propose  to  go  into, — it  is  largely  reviewed  in  one  of  the  judg- 
ments about  to  be  delivered,  and,  in  my  vieyr,  does  not 
materially  affect  the  questions  on  which  the  case  must  ulti- 
mately turn.  It  is  plain  that  the  action  was  brought  on  the 
ground  of  title,  and  not  merely  of  possession,  and  if  the  title 
is  not  in  the  plaintiffs  or  one  of  them,  thej*  cannot  succeed. 
The  peculiarity  of  the  case  is,  that  there  are  two  distinct 
streams  of  real  or  pretended  title,  and  two  distinct  sets  of 
possession,  sometimes  concurrent  but  conflicting,  and  some- 
times intennitted.  It  is  necessary,  therefore,  to  look  at  the 
origin  of  both  rights. 

The  Proprietors'  Book,  an  ancient  and  venerable  document, 
patched  and  renovated,  and  containing  some  curious  touches 
of  the  manners  that  prevailed  more  than  a  century  ago,  opens 
on  the  9th  June,  1760,  after  the  passing  of  the  first  grant,  the 
date  of  which  does  not  appear,  and  when  a  considerable 
population  bad  settled  on  the  land.  It  could  not  have  been 
long*  settled,  for  half  of  a  small  house  assigned  to  CSolonel 
Denson  was  appropriated  or  reserved,  as  long  as  it  should  be 
needed,  to  store  the  provisions  allowed  to  the  proprietors  by 
His  Majesty  Geaiye  II,  or  ///.  In  July,  1760,  various  houses 
and  bams  which  were  probably  put  up  by  Government,  and 
are  numbered  from  1  to  33,  were  divided  by  a  committee, — a 
thousand  acres  were  set  apart  for  town  lots,  next  to  which 
the  cleared  upland  was  also  to  be  laid  out  By  the  16th 
NovmnhfT  the  house  lots,  six  acre  lats»  formed,  we  may  pre- 
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8Uine»  oat  of  the  1000  aeres,  and  the  farm  lots  had  been 
numbered  and  were  drawn  for  or  draughted  on  that  day :  and 
at  the  same  time  it  was  voted,  at  a  meeting  duly  called,  that 
a  committee  consisting  of  Col.  Denson,  and  Messrs  Cole  and 
Stoddart,  should  make  a  resignation  of  the  grant  then  sub- 
sisting, and  procure  a  new  gi^ant  of  the  township  for  and  on 
behalf  of  the  proprietors.  At  a  sulisequent  meeting  of  23rd 
Jfarek,  1762,  a  committee  was  named  to  receive  of  Col.  Denson 
the  old  grant,  and  exchange  it  for  the  new  one,  which  appears 
to  have  contained  more  land  than  the  old. 

By  the  new  grant,  dated  11th  June,  1761,  after  reciting 
that  the  old  grant,  as  the  proprietors  apprehended  and  were 
advised,  would  for  many  deficiencies  be  insufiicient  to  secure 
to  them  their  property,  and,  therefore,  that  they  had  surren- 
dered the  said  grant  and  requested  a  new  one  for  the  more 
fully  assuring  to  them  and  their  associates  their  rights  and 
shares  therein,  the  then  Governor  proceeds  to  erect  the  tract 
of  land,  described  by  metes  and  bounds  into  a  township  of 
50,000  acres,  to  be  divided  into  100  shares  or  rights  of  500 
acres  each,  65  of  which  he  grants  and  confirms  to  the  parties 
therein  named,  with  two  shares  for  the  use  of  the  church  and 
school  forever,  saving  always  the  previous  rights  of  any  other 
person  or  persons  to  the  said  tract  of  land  or  any  part  thereof, 
each  share  or  right  to  consist  of  500  acres,  and  to  be  divided 
into  one  or  more  lots  as  should  be  agreed  upon  by  the  pro- 
prietors or  grantees  or  otherwise,  by  a  partition  directed  by 
the  Governor.  It  will  be  observed  that  35  shares,  equal  to 
17,500  acres,  remained  ungranted,  of  which  the  Crown 
remained  tenant  in  common  with  the  65  grantees. 

Now  this  grant  is  of  itself  subject  to  some  technical  objec- 
tions. It  is  the  Governor  and  not  the  King  who  grants, 
though  he  attaches  the  great  seal  of  the  Province,  and  although 
such  grants  have  been  received  without  objection,  (James* 
Reps.,  184 ;  10  Moo.  P.  C.  (7.,  502 ;)  and  this  Court  would  be 
very  slow  to  reject  them,  it  is  not  easy  to  reconcile  them  to 
legal  principle.  Then,  again,  the  surrender  of  the  first  grant 
is  made  by  parol,  and  not  by  matter  of  record,  unless  the 
recital  can  be  so  accounted,  which  in  the  case  of  a  private 
person,  and  as  it  would  seem  also  in  that  of  the  Crown,  is 
insufficient;  4  Cb.,  546;  1  Dow's  Eeps.,S16'323 ;  4  GreenUafs 
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Cnvise,  83.  To  apply  these  strict  principles,  however,  to  the 
early  grants  and  transactions  of  a  new  country  would  intro- 
duce infinite  confusion,  and  the  grant  of  1761  was  admitted 
at  the  argument,  except  upon  the  point  of  uncertainty,  to  be 
valid  ;  Bac.  Abr,,  title  Grants,  664. 

What  effect,  then,  had  it  upon  the  previous  titles  and  the 
drawings,  in  November^  17G0  ?  I  am  of  opinion  that  it  can- 
celled them  altogether.  And  so  the  proprietors  must  have 
thought,  for  although  they  no  doubt  retained  their  possessions 
under  the  old  drawings,  they  formed  an  allotment  book,  27th 
October^  1772,  distinguishing  the  different  lots  and  appor- 
tioning tliem  among  the  grantees  and  others.  It  was  stated 
at  the  argument  that  there  are  95  names  in  the  allotment 
book  and  only  60  in  the  grant,  and  it  is  apparent  on  the  face 
of  it  that  several  lots  had  been  assigned  by  one  party  to 
another,  probably  by  parol,  in  the  loose  way  in  which  such 
things  were  done  at  that  early  period. 

In  the  drawing  of  15th  Ifovember,  1760,  farm-lot  81  is 
put  down  to  J(Jin  Broderick,  and  there  is  added  in  a  different 
hand  and  fresher  ink,  "  Qranted  to  TTwv.  Hore."  In  the 
allotment  book  it  is  put  down  in  the  proper  column  along 
with  three  others,  Nos»  77,  78  and  79,  each  containing  158 
acres,  to  "Frederick  Dilk  Hore,  in  his  own  right,  and  in  right 
of  Wm,  Hore,  Simon  Perry,  and  Samuel  Bailey,"*  Bailey 
being  the  only  one  of  the  four  whose  name  is  in  the  grants 
having  drawn  lot  77,  as  is  seen  in  the  proprietor's  book,  page 
12.  His  name  does  not  appear  in  the  allotment  book  other- 
wise than  as  above,  and  there  is  no  reason  to  suppose  that  he 
had  any  interest  in  lot  81.  Supposing  that  lot  to  have  ever 
belonged  to  Wm,  Hore,  of  which  there  is  no  evidence,  there  is 
none  of  any  transfer  or  deed  from  him  to  Fred  D.  Hore,  The 
title,  however,'  of  the  defendant  rests  entirely  upon  the 
assumed  right  of  Fred.  D.  Hore,  and  had  there  been  a  convey- 
ance from  him,  or  proceedings  against  him,  passing  title 
according  to  law,  the  case  of  the  defendant  would  have  been 
greatly  strengthened.  The  sheriff's  deed,  however,  of  15th 
July,  1768,  and  the  subsequent  conveyances  up  to  William 
NeebitCe  deed  to  the  Boyds  in  1777  are  detective  at  almost 
every  step,  and  could  be  of  no  avail,  except  to  ehanicteriae 
and  strengthen  an  adverse  possession.    The  deed  of  ezdkazigfr 
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in  1805,  by  which  George  Morrison  transfers  lot  81  to  John 
Walker  is  not  sustained  by  any  proof  of  right  in  Morrison, 
and  the  devise  by  John  Walker,  and  the  deeds  from  Walkers 
to  the  defendant  of  said  lot,  although  of  value  as  showing  a 
continued  claim,  are  insufficient  of  themselves  to  pass  title. 
The  right  of  the  Walkers,  and  of  the  defendant  under  them, 
must  be  held  to  rest  on  possession,  and  not  on  documentary 
proof.  This  was  so  held  at  the  trial  and  was  scarcely  ques- 
tioned at  the  argument. 

The  plaintiffs'  documentary  title  has  also  its  difficulties, 
but  of  a  different  class.  The  name  of  Joseph  F.  DesBarres 
appears  in  the  proprietors'  book  for  the  first  time  in  1767, 
when  it  was  voted  that  he  should  have  300  acres  laid  out  to 
him  in  the  forks  of  the  river.  In  April,  1768,  he  obtained  a 
grant  of  several  lots  containing  2000  acres  in  all,  including 
farm-lots  81^82  and  83,  back  lots,  and  lot  3  lying  within  the 
forks  of  Pisaqvdd  river.  Upon  this  grant  the  plaintiffs 
mainly  depend.  It  precedes  by  four  and  a-half  years  the 
allotment  of  October*,  1772,  and  passed  the  title  in  lot  81,  if 
the  Crown  was  competent  to  grant.  But  the  learned  Judge 
instructed  the  jury  that  the  documentary  title  of  the  plain- 
tiffs had  not  been  established,  because  the  grantees  under 
the  grant  of  1761  were  entitled  to  certain  quantities  of  land 
within  defined  limits,  and  although  these  limits  were  more 
than  enough  to  satisfy  all  the  grantees,  yet  as  they  had 
undivided  rights  over  the  whole,  the  Crown  oould  not,  before 
allotment  had  been  made  to  the  grantees,  grant  a  defined  lot 
in  severalty  to  Qov.  DesBarres,  and  after  partition  the  title 
to  the  sevei-al  allotments  would  be  in  the  allottees,  and  not  in 
the  Crown.  I  am  citing  the  language  of  the  charge,  which 
announces,  it  will  be  perceived,  a  very  important,  and  to  me  a 
novel  principle.  It  amounts  to  this,  that  the  Crown  having 
granted  05  shares  out  of  the  100  shares  in  the  township,  could 
grant  undivided  shares  only  of  the  remaining  35  until  all  the 
65  shares  had  been  allotted.  Now  it  will  readily  be  conceded 
that  the  Crown,  after  allotments  had  been  made  out  of  the 
65  shares,  could  grant  none  of  the  lands  within  the  allotments 
so  made;  but  that  the  Crown  should  be  disabled  from 
granting  any  part  of  the  17,500  acres  it  still  owned,  compre- 
hending 25  square  miles  in  severalty,  till  the  whole  of  the 
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32,500  acres  was  allotted,  seems  a  very  sweeping,  and,  as  I 
think,  an  unsustainable  conclusion.  None  of  the  authorities 
cited  at  the  argument  go  so  far  as  this,  and  the  practice  at  the 
Crown  Land  office  has  been  all  the  other  way.  It  is  a  part  of 
our  history,  evidenced  by  our  Provincial  Acts,  (vol.  1,  p.l30,£;c.,) 
and  by  the  facts  that  are  apparent  in  this  very  township,  that 
many  of  the  grantees  in  the  several  townships  erected  in  the 
Province  never  came  to  it,  nor  by  themselves  or  others  took 
possession  of  their  shares,  so  that  the  Crown,  if  it  were  to 
wait  till  all  the  allotments  were  made  before  it  could 
grant  in  severalty,  was  subject  to  a  perpetual  disability. 
There  is  another  consideration  which  must  not  be  lost  sight 
of.  The  shares  in  these  townships  having  passed  from*  hand 
to  hand  by  verbal  contract  and  without  deed,  the  purchaser 
having  no  title  under  the  township  grant,  was  naturally  and 
properly  desirous  of  having  a  grant  of  confirmation;  which 
was  not  inconsistent  with,  but  was  founded  on,  and  derived 
its  origin  and  strength  from  the  township  grant.  Numerous 
such  grants,  merely  of  confirmation,  have  passed  in  this 
Province,  and  it  may  be  safely  averred  that  hundreds  of  titles 
depencl  on  them.  If  all  such  grants  are  void,  all  these  titles 
are  assailable, — a  conclusion  from  which  this  Court  would 
naturally  and  properly  shrink.  The  same  state  of  things 
existed  in  Masaadiuaetts,  substituting  grants  from  the  Legis- 
lature, after  the  declaration  of  independence,  for  grants  from 
the  Crown.  Suppose  that  in  the  case  of  private  deeds  the 
rule  of  law  were  as  it  is  stated  in  the  charge,  the  decision  in 
the  States  Courts,  on  account  of  its  mischievous  operation, 
would  justify  us  in  refusing  to  apply  it  to  a  grant  from  ihe 
Crown.  Every  presumption  is  to  be  raised  in  favor  of  such  a 
grant,  and  the  proof  must  be  very  clear  to  set  it  aside,  not  in 
9Gire  facias,  but  in  a  private  suit.  Thi?»  is  not  the  case  of  a 
royal  grant  in  the  face  of  a  twenty  years'  possession,  or  of  a 
previous  grant  of  the  same  premises,  which  are  familiar 
instances  in  this  Court,  but  a  case  resting  on  a  supposition  or 
refinement.  A  grant  of  lands  by  patent  under  the  seal  of  tlie 
State  is  piima  facie  evidence  that  it  was  regularly  issued, 
and  that  all  things  preliminary  had  been  regularly  per- 
formed and  complied  with ;  2  Hilyard  on  Real  Property ^iio. 
In  Jackson  v.  Murray,  7  Johns.,  5,  it  is  said  in  the  head-note 
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that  Qovemment  is  never  presumed  to  grant  land  twice,  and 
where  "  K.,  who  purchased  in  1689  lands  granted  to  S.  by  a 
Dutch  patent  in  16C7,  took  out  a  patent  in  1674,  which 
included  lands  said  to  be  covered  by  the  first  patent  under 
which  he  held,  the  persons  deriving  title  under  K.  were 
estopped  to  say  that  the  location  of  the  first  grant  extended 
so  as  to  include  any  part  covered  by  the  second  patent.  In 
Higbee  v.  Rice,  5  Mass.  Reps.,  350,  it  was  held  that,  indepen- 
dently of  statutory  provisions,  a  grant  of  land  by  the  Legisla- 
ture to  several  persons  created  a  tenancy  in  common,  and  not 
a  joint  tenancy,  though  the  words  used,  if  a  private  person 
were  the  grantor,  would  create  the  latter  es^tate.  Chief 
Justice  Parsons  applies  the  above  principle  to  township 
granta  "  From  long  use,"  he  says.  "  it  has  acquired  the  foitse 
of  law,  and  a  decision  repugnant  to  it  would^  produce  infinite 
confusion,  and  affect  very  many  titles  to  land  in  this  State." 
The  same  reasoning,  I  think,  would  apply  to  subsidiary  grants 
in  this  Province,  where  they  are  original  or  new  grants  in 
severalty,  and  a  fortiori,  where  they  arc  grants  of  confirma- 
tion. Now  there  is  just  reason  to  infer  that  the  grant  to 
Gov.  DesBar7*es  in  1768  was  in  whole  or  in  part  a  grant  of 
confirmation.  We  have  already  seen  that  300  acres  at  the 
Forks  were  assigned  to  him  in  1767,  and  in  the  allotment 
book  he  is  set  down  as  the  owner  in  his  own  right,  and  in 
right  of  John  McKenzie  and  of  Geovyc  Rohn,  of  five  shares  in 
tbo'^fifth  division,  including  five  farm-lots  each,  viz.,  l.'SS  acres, 
and  three  of  them  at  the  Forks.  How  it  was  that  in  1772 
lot  81,  which  had  been  granted  to  Gov.  DcsBarrfs  in  1768,  is 
set  down  in  the  allotment  book  to  Fred.  D,  Iluve  does  not 
appeal*,  and  is  one  of  the  difiiculties  in  the  case. 

Another  difiiculty  arises  out  of  the  fact  that  in  the  doctl 
of  gift  from -Gov.  DesBiOTes  in  1819,  lot  81  is  not  spcciilcally 
named.  That  the  Misses  DesBarres  claimed  it  under  that 
deed  as  part  of  the  7000  ^cres,  and  of  Cufftle  Fredc/H:!: 
estate,  is  abundantly  clear  from  their  survey  of  such  in  18^0, 
from  their  conveying  it  to  Trenholm  by  a  wamuitod  deed  in 
1832,  and  from  their  conduct  and  declai-ations  as  pixjved  l»y 
Upslntw,  Reading  and  N'orfhup.  The  Judge  instrnctrd 
the  jury  that  the  evidence  was  in*inftieiont  to  bvitig  Int  «1 
within   the  opemtion  of  Gov.  DesBarrct^  deed  in  18m,  but 
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t  cannot  help  thinking  that  it  should  have  been  left  to 
the  jury  ae  a  question  of  fact.  The  rule  is  so  laid  down  in 
OreenlsafH  CruisCy  2nd  ed,,  vol.  4,  notes  586-7.  Where  there  is 
no  controversy  as  to  the  facts  in  the  case,  the  question,  what 
land  was  intended  to  be  conveyed,  is  a  question  of  law.  But 
where  any  facts  remain  to  be  settled,  the  case  goes  to  the 
jury  under  the  direction  of  the  Judge.  The  intent  of  the 
parties  is  to  be  inquired  into,  and,  in  order  to  ascertain  it,  the 
Court  will  consider  their  particular  situation, — the  circum- 
stances attending:  the  transaction,  the  state  of  the  countrv  and 
of  the  thing  granted  at  the  time  cf  the  grant.  See  also 
2  Wadihubim  on  Real  Property,  662,  669,  673.  &c.  A  deed  is 
to  be  construed  with  reference  to  the  rightful,  actual  state  of 
the  property  at  the  time  of  the  execution.  The  parties  are 
supposed  to  refer  to  this  for  a  definition  of  the  term^  made 
use  of  in  their  deed. 

It  is  another  peculiarity  of  this  case,  distinguishing  it 
from  every  other  of  a  like  kind  within  my  remembrance,  that 
the  plan  of  the  CaMe  Frederick  estate,  which  was  essential 
for  showing  the  position  of  lot  81  as  a  part  of  that  estate,  and 
which  I  have  never  seen,  was  neither  admitted  at  the  trial 
nor  accessible  to  us  at  the  arminient. 

I  have  only  further  to  remark  that  in  my  view  the  Act  of 
1866  does  not  apply,  there  having  been  no  possession  of  the 
defendant  bringing  him  within  its  operation,  and  that  on  the 
doctrine  which  is  now  w^ell  established,  (9  JIf.  A  W.,  48 ;  Rev. 
StattUes,  chap.  134,  sec.  168,)  the  recovery  of  Walker,  in  the 
action  of  ejectment  against  Trenholrrif  was  not  conclusive. 
Upe/iaw,  the  principal  witness  for  the  plaintiffs,  was  not  called 
iti  the  former  case,  and,  at  all  events,  a  judgment  in  ejectment 
is  no  answer  to  a  second  action.  And  inasmuch  as  I  cannot 
bring  myself  to  acquiesce  in  the  views  taken  by  -the  learned 
Judge  in  his  charge,  which  of  course  largely  influenced  and 
probably  governed  the  jury  in  finding  a  verdict  for  the 
defendant,  I  am  of  opinion  that  there  should  be  a  new  trial. 
To  refuse  it  would  be  taken  as  an  approval  by  this  Court  of 
tRe  new  doctrine  as  to  township  grants,  to  which  the  majority 
of  the  Court  ai*e  opposed. 

I  must  add  a  few  words  on  a  point  but  slightly  insisted 
on,  if  it  were  mooted  at  all  at  the  argument    Hy  notes  do 
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not  refer  to  it  at  all,  but  it  may  have  escaped  mj  observation. 
The  real  claimant  in  this  case  associated  TreixholirCa  name 
with  his  own,  as  l^as  always  been  the  practice,  and  is  still  per- 
mitted in  ejectment,  to  cure  any  imperfection  in  his  own  title. 
Now  it  is  said  th^t  Trenkolm'a  name  will  not  avail  him, 
because  there  is  an  adverse  possession  against  Trenhol/ni  of 
upwards  of  thirty  years  since  the  recovery  in  ejectment:  but 
it  has  been  already  shown  that  that  recovery  was  not  conclu- 
sive of  his  title,  and  for  the  last  twenty  vears  the  possession 
of  the  lot  has  been  in  fact  abandoned.  It  is  then  argued  that 
Trenkoim'a  deed  to  Judge  DeaBai^^s  passed  no  title  in  the 
lot  on  account  of  WaUcer'a  recovery  and  the  old  common  law 
doctiine  of  maintenance.  We  had  occasion  to  review  this 
doctrine  in  18G1,  in  the  case  of  Allan  v.  McIIeffey,  1  Oldright, 
120.  A  case  was  there  cited,  (11  if .  <fc  IT.,  675,)  where  it  was 
admitted  that  many  of  the  older  authorities  on  this  point 
cannot  be  upheld  at  the  present  day, — that  the  old  cases,  in 
fact,  are  now  exploded,  and  while  the  principle  remains  intact^ 
its  operation  is  very  much  restrained,  and  holds  only  where 
there  is  danger  of  oppression  and  abuse.  The  reason  assigned 
by  Lord  Coke,  (Co.  Lit,  214.)  "  that  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be  trodden  down 
and  the  weak  oppressed,"  has  little  or  no  application  to 
modem  times,  and  still  less  to  the  circumstances  of  a  new 
country,  where  the  rights  of  landholders  are  perpetually 
invaded,  and  possession  without  authority  usurped  by 
squatters  without  pretence  of  right,  and  it  would  be  hard  if 
such  possessions,  however  adveree,  should  destroy  the  owner's 
right  to  convey  or  devise  his  property.  In  this  very  case  it  is 
conceded  that  the  defendant  is  resting  on  possession  without 
title,  and  before  giving  him  the  benefit  of  the  common  law 
doctrine  we  are  speaking  of.  I  should  prefer  that  its  extent 
and  its  applicability  to  this  Province  should  be  fully  inquired 
into.  For  this  reason,  also,  I  think  there  should  be  a  new 
trial. 
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W.  C,  tilt  mtitar  of  *  merchMit  tmmI,  made  a  volmtuy  glfl  to  the  plaintiff,  hto 
dMghtcr,  of  ft  ipj  icIms.  Immediatelj  afterward  ha  prooaadad  opon  a  voyaga  and  vaa  loat  at 
aaa.  Dafendaat  obtained  pbhbmIop  of  the  flaaa  fram  tka  plaintiff,  prondafaif  te  mtoni  H  to 
her,  but,  havlnir  been  appointed  adminlatrator  of  V.  a,  of  whom  ha  waa  a  oeditor,  inalaad 
of  ratnnilnjr  the  Rlaaa  he  had  It  appralaed  and  aold  It  Plainliff  thennpon  brooght  trovw,  to 
vhloh  defendant  pleaded  <lat)  doojrinff  the  eonveialon,  (tad)  denjloy  the  proper^  In  the 
pUdntlff,  and,  (Srd)  all^ginv  that  the  ffla«  waa  the  property  of  the  deeaaiad,  of  whom  detend- 
ant  at  the  time  of  the  alleged  tahhif  ami  ooaTenloa  waa  admliilacmt«r,  and  thai  aa  amdi  he 
look  and  retained,  te    The  juiy  fowid  la  lavor  of  pfaUatlff  lor  $860  damagar 

ifeM,  jMT  WuKm  and  DnEAaaM,  J  J.,  Dobd,  J.  eonenrrlng  and  8ia  W.  Youm,  C  J. 
am!  MoCtllt,  J.  diawnting,  that  phdotiff  belnff  in  pomemlon  at  the  ttnae  of  the  tafcinf  had  a 
elear  right,  even  without  tf tie  ihown,  to  maintain  the  aiction  agalMl  the  deiaadaat  who  waa 
a  mate  wrong  doer.  That  the  defandant  waa  not  a  eiaditor  withia  the  meaning  of  IBth  Eli&, 
oap.  6;  but  that  even  had  he  been  aooh,  he,  bainy  admbilitcator,  eooU  not  aa  audi  eiaditar  be 
parmltted  to  impugn  the  gift,  even  if  the  aitala  were  la8olvent»  and  other  oreditora  were 
proved  to  exiat  Tliat  could  only  be  done  ty  the  latter  or  amna  one  of  them  aeting  tor  htniaalf. 
The  qneation  of  fraud  in  relation  to  a  voluntary  gift  la,  in  affeet,  a  qneellon  of  Ikandulent 
intaotlon  hi  the  donor'a  broaat  axlatlng  at  the  time  of  the  gift 

A  proved  creditor  alone  can  Impeach  a  volnataty  oonv^fMoa  ai  ftraodnleal  agaluBt  eredit- 
vn,  though,  when  It  Isao  avoided,  it  la  avoided  far  the  banaflt  of  all  the  eredMora.  Ihe creditor 
mvat  put  hfaneelf  in  a  podtlon  to  oompialn  by  obtaining  judgment  for  hia  debt,  and  ehowtag 
that  by  the  Battlement  hole  defrauded.  Where  the  damagaa  awarded  by  the  jury  are  excaarive, 
hoi  the  plaintiff  la  entitled  lo  reoaveri  the  Court,  hi  the  eserdaa  of  thair  eontrol  over  the 
verdict,  may  anggeat  a  reduction  of  the  damagea ;  or,  where  the  anggratJen  la  accepted,  amy 
order  a  new  trial  on  the  groond  of  excaaalve  daaugaa  alone. 

WiLKiNS,  J.,  now.  (July  2Cth»  1871,)  delivered  ihe  judg- 
ment of  the  Court : — 

Tho  action  is  Uxyver  for  a  telescope,  proved  at  the  trial  to 
have  licen  the  subject  of  a  f^ift  to  the  plaintiff  by  her  father,  who 
afterwards  died  intestate,  and  of  whose  estate  defendant  was 
appointed  administrator.  There  are  pleas,  1st,  denying  the 
conversion  by  defendant;  2nd,  denying  property  in  the 
plaintiff;  3rd,  a  special  plea  which  I  shall  have  to  notice 
more  particularly  hereafter.  At  present  I  merely  remark  in 
regard  to  it  that  it  did  not  justify  the  taking  and  conversion 
by  defendant  as  a  creditor,  or  as  the  representative  of  a 
creditor,  on  the  ground  of  plaintiff's  title  to  the  chattel  being 
founded  on  a  voluntary  gift  that  was  fraudulent  and  void  as 
against  creditors  of  the  donor,  but  the  justification  is  confined 
to  the  defendant  s  character  of  administrator,  and  fraud  in 
not  in  any  respect  alleged  in  the  plea.  Under  the  pleadings, 
in  view  of  the  facts,  and  of  acknowledged  principles  of  law 
governing  them,  there  was,  as  we  shall  see,  nothing  for  the 
jury  to  try,  but  the  value  of  the  telescope.    The  plaintiff 
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being  in  possession  of  it  at  the  time  of  the  taking  had,  even 
without  title  shown,  a  dear  right  to  maintain  the  action 
against  the  defendant  who  was  a  mere  wrong-doer ;  SelwyrCs 
N.  P.,  1388;  Armory  v.  Ddamh'ie,  1  Str.,  505.  He  was  not  only 
a  mere  wrong-doer,  but  as  administrator  his  conduct  in  rela- 
tion to  the  subject  of  the  action  shows  him  gratuitously 
endeavouring  to  avoid,  for  his  own  personal  interest,  a  volun- 
tary gift  which  he,  as  the  representative  of  the  deceased 
donor  was  bound  to  sustain.  He  was  not  only  not  a 
creditor  within  the  meaning  of  the  13th  Eliz.,  chap.  6,  but 
even  if  he  had  been  such,  he  being  administrator  could  not 
as  such  creditor  be  permitted  to  impugn  the  gift  in  question, 
not  even  if  the  estate  was  insolvent  and  other  creditors  were 
proved  to  have  existed.  That  could  only  be  done  by  them,  or 
some  one  of  tliem  acting  for  himself.  These  principles  ai-e  too 
clearly  established  to  be  questioned. 

It  will  be  seen  that  defendant  got  possession  of  the  chattel 
in  question  by  a  fraud,  which  in  law  is  the  same  as  if  he  had 
obtained  it  by  force.  The  law  would  have  given  him  as 
administrator  no  right  forcibly  to  take  possession  of  it, 
assuming  it  to  have  belonged  to  the  estate  that  he  represented, 
from  the  plaintiff  who  claimed  property  in  it,  and  who  had 
possession  of  it  before  the  death  of  the  intestate.  He  must 
have  made  the  chattel  available  for  the  estate  by  asserting  hn 
representative  claim  to  it  in  due  course  of  law,  or  awaiting 
proceedings  against  him  by  creditors  having  that  object.  If 
plaintiff  had  been  called  on  to  prove  her  title,  she  did  prove 
it,  subject,  of  course,  to  impeachment  iii  the  regular  way 
by  a  creditor  as  fraudulent  under  the  statute  of  Elizabeth; 
Winter  v.  Nelis,  4  L.  T.,  N.  S.,  639.  In  such  a  case  as  this, 
the  case  of  asserted  title  founded  oh  a  voluntary  gift  from  a 
deceased  person,  the  course  of  a  creditor  desiring  to  impugn 
it  has  been  established  for  centuries.  He  may  sue  the  donee 
of  the  chattel  as  an  executor  de  eon  tort,  or  he  may  sue  the 
personal  representative  of  the  deceased  suggesting  a  devas- 
tavit In  either  case  the  question  whether  there  ^as  or  waa 
not  in  the  gift  a  fraud  that  would  avoid  it  for  a  creditor 
must  arise  as  an  issue  to  be  determined.  I  shall  have  occasion 
to  notice  authorities  for  this  view  of  the  law.  If  ia«,thk  very 
case  it  were  a  fact,  (and  such  does  not  mark  the  ea^ej  that 
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any  creditors  of  the  intestate  had  required  of  the  adminis* 
trator  to  make  this  telescope  available  for  payment  of  his 
claim,  the  law  furnished  the  administrator  with  this  answer : 
"*!  represent  the  donor,  as  respects  whom  when  living  and 
me,  in  my  character  of  his  representative  since  his  decease,  i^he 
gift,  even  if  voluntar}^  and  fraudulent,  is  absolutely  unimpeacb* 
able ;  my  hands  are  thus  tied  up ;  you  must  sue  the  donee  as 
-executor  de  son  tort,  or  you  may  sue  me  if  you  think  in  respect 
of  the  chattel  I  have  committed  a  legal  devastavit.*'  So  that 
the  state  of  the  law  was  such  at  the  time  of  the  conversion 
that  the  creditoi^  were  under  no  difficulty  in  prosecuting 
their  claims,  and  the  administrator  under  no  legal  obligation 
to  pursue  the  course,  the  harsh  course,  that  he  adopted. 
Before  proceeding  further  it  is  proper  to  consider  how  the 
defendant  obtained  possession  of  this  chattel.  Contemplating, 
no  doubt,  taking  out  administration,  but  before  obtaining  it, 
aware  that  the  plaintiff  was  secreting  the  instrument,  he  gets 
possession  of  it  fcom  the  hands  of  Russell,  her  custodian  of  it, 
having  authorized  and  directed  him  to  say  to  the  plaintiff,  in 
order  to  induce  her  to  part  with  it,  thai  the  instrument 
would  be  in  safe  keeping  in  his  (the  defendant's)  hands,  and 
that  in  a  short  time  there  would  be  an  administrator  to  take 
charge  of  it.  How  Russell  exercised  his  delegated  agency 
appears  thus  by  the  testimony  of  the  plaintiff,  which  the 
defendant  did  not  contradict.  Plaintiff  says  :  '*  Mr,  RusseU 
came  to  the  house  where  I  was  and  said,  '  FuUerton  wants  to 
borrow  the  telescope  ;*  I  objected.  He  said,  '  FuUerton  says 
on  the  honor  of  a  man  ho  will  give  it  back ;'  I  gave  it  to 
Russell'*  Thus  we  have  on  the  one  hand  this  young  woman 
striving  to  keep  the  instrument  from  the  gmsp  of  the  defend- 
ant, and,  on  the  other,  the  defendant  endeavouring  and 
successfully  by  stratagem  and  deceit  to  obtain  the  possession 
of  it.  Such  means  the  law  will  not  sanction.  The  Judges 
say  in  3  Rep.,  78  a :  "  The  common  law  does  so  abhor  fraud 
and  covin  that  all  act^  as  well  judicial  as  others,  which  of 
themselves  are  just  and  lawful,  yet  being  mixed  with  fraud 
and  deceit,  arc  in  judgment  of  law  wrongful  and  unlawful." 
In  perfect  keeping  with  this,  and  on  this  very  gi'ound,  the  Lord 
Chancellor,  in  Sdtclefield  v.  Templer,  4  DeGex.  k  Jones,  429. 
said :  *'  I  consider  it  to  be  an  established  principle  that  a  per* 
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son  cannot  avail  himself  of  what  has  been  obtained  bv  the 
fraud  of  another  unless  he  not  only  is  innocent  of  the  fraud, 
but  has  given  some  valuable  consideration."  See  also 
Ednumdaon  v.  NuttaU,  Yl  C.  B.,  (N.  8.)  279. 

But  let  us  now  enquire  what  position  this  defendant 
occupies  when  asserting  his  right  to  contest  the  claim  of  the 
plaintiff  to  the  chattel  in  question,  arising  out  of  a  gift  to  her 
by  her  father  since  deceased,  and  taken  out  of  her  possession 
by  defendant.  He  appears  only  as  the  personal  representative 
of  the  intestate  who  was  the  donor  of  the  chattel  in  question* 
Section  79  of  the  Practice  Act  requires  all  mattei*8  in  confes- 
sion and  avoidance  to  be  pleaded  specially.  So  section  83 
enacts  that  in  all  actions  for  wrongs  independent  of  contract 
the  plea  "  did  not  do  what  is  complained  of/'  shall  operate  a« 
a  denial  only  of  the  wrongful  act,  and  no  other  defence  than 
such  denial  shall  be  admissible  under  that  plea.  And  then 
follows,  "all  matters  in  confession  or  avoidance  shall  be 
pleailed  specially  as  in  actions  on  contracts."  Turning  to  the 
only  special  plea  on  the  issue  we  will  find  defendant  con- 
fessing the  taking  and  retaining  possession  of  the  telescope, 
and  alleging  his  right  to  do  so  on  the  sole  and  single  groundi 
viz.,  '*  that  it  had  been  the  property  of  Clarks  deceased,  and 
that  defendant  at  the  time  of  the  alleged  taking  and  conver- 
sion,  and  at  the  time  of  pleading  was  administrator,  &c,  of 
Clarke,  and  as  such  took  and  retained,"  &c.  So  that  whether 
he  at  those  times,  and  whether  any  other  pei'son  was  a 
creditor  of  the  estate,  is  a  subject  of  inquiry  that  is  not  before 
us  under  the  pleading.  If  it  were  a  point  that  we  were 
called  on  to  consider,  it  would  be  observable  that  it  by  no 
means  follows,  because  the  estate  in  question  is  insolvent,  that 
is,  that  cUims  have  been  presented  before  the  Judge  of  Pro- 
bate against  it  exceeding  the  appai*ent  assets,  that  therefore 
when  a  final  decree  shall  be  made  that  decree,  or  the  judgment 
of  any  other  Court,  will  establish  the  ultimate  insolvency,  or 
pronounce  this  defendant,  or  any  other  of  the  claimants,  to  be 
a  creditor  of  the  estate.  It  does  not  follow  that  because  A  B 
prefers  a  claim  in  the  Court  of  Probate  against  the  estate  of  a 
deceased  person,  therefore  he  is  a  creditor.  Suppose  on  a 
citation  issued  in  order  to  a  final  settlement  of  the  estate  in 
question,  this  plaintiff  shall  appear  as  next  of  kin  and  contest 
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the  defendant's  claim  r)r  that  of  any  other  alleged  creditor.  It 
is  quite  pof^ible — it  is  a  possibility  which  this  Court  is  boand 
to  regard — tliat  all  the  existing  claims  may  be  cut  down 
entirely,  or  so  I'ednced  as  that  no  necessity  may  exist  for 
depriving  the  next  of  kin,  being  this  defendant,  of  this  chattel 
to  Tvhich  she  is  clearly  entitled,  if  all  creditors  bo  paid  or 
waive  their  claims.  Snppase  as  the  judicial  result  of  her 
opposition  that  this  defendant's  claim  be  cut  down,  what 
proof  have  we  that  any  other  creditor  desires  to  take  from 
the  plaintiff  this  chcrislied  testimonial  of  her  father's  brave 
and  successful  efforts  to  save  human  life,  which  the  Qovcm- 
ment  of  his  country  recognized  and  honored,  which,  estimated 
as  the  defendant  estimated  it,  and  sold  it,  would  give  to  each 
alleged  creditor  just  one  cent  and  a-half  only  for  every  dollar 
of  the  alleged  indebtedness.  When  we  come  to  consider  the 
Statute  of  13th  Eliz,,  chap.  5,  we  perceive  how  obvious  is  the 
TaiionoLe  of  that  construction  of  it  which  was  given  shortly 
after  it  passed,  viz.,  that  a  voluntary  gift  could  bo  avoided 
if  fraudulent  by  a  crcdit(»r  onlj",  including,  of  course,  in  that 
designation  every  one  legally  representing  him  or  standing  in 
an  annlagous  position,  e.  gr.,  his  pci^onal  representative,  or  the 
assignee  of  a  bankrupt  debtor  or  of  an  insolvent  debtor.  Froni 
a  right,  however,  to  as.sert  the  annulling  operation  of  that 
Statnte  were  then  expressly  excluded,  and  have  ever  since  to 
this  hour  been  excluded,  (save  where  the  Legislature  has 
expressly.  inter})oscd  and  modiScd  the  rule,)  by  unvarying 
judicial  construction,  the  donor  of  the  gift  in  question  and 
his  personal  representative.  A  judgment  creditor  might,  as 
already  intimated,  if  he  elected  to  do  so,  charge  this  defendant 
as  administrator,  suing  him  for  the  debt  and  suggesting  a 
devastavit.  That  is  precisely  what  w&s  done  in  Shears  v. 
RogerSf  3  B.  &  Ad.,  3G2.  In  the  c&se  before  us,  in  most 
striking  contrast  to  Shears  v.  Rogers,  there  is  no  one  fact 
inferential  of  frau<l,  and  therefore  nothing  that  could  have 
warranted  a  jury  in  finding  fraud  to  have  marked  the  gift,  if 
fraud  had  been  pleailed  and  submitted  to  them.  I  say 
advisedly  thole  was  no  fact  proved  as  existing  at  the  time  of 
the  gift  or  subsequent  to  that  time,  from  which  fraud  could 
have  been  infeiTcd.  Hovenden  says,  (p.  76,)  in  his  learned 
treatise:  "The  13th  of  Elizabetli  does  not  make  Yw4  all 
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voluntary  conveyances  or  settlements  as  against  creditors,  but 
merely  makes  fraudulent  settlements  void  against  their  claims. 
Fraud  in  such  cases  may,  of  course,  be  inferred  from  facts 
proved,  but  it  cannot  be  conjectured  in  the  absence  of  facts." 
But  it  seems  to  be  forgotten  that  fraud  in  relation  to  this  gift 
is  not  pleaded ;  it  cannot,  therefore,  be  a  subject  of  inquiry. 
What  says  our  Practice  Act,  sec  SO  ?  It  says :  "  Where  a 
defendant  intends  to  set  up  fraud  as  a  defence  to  the  declara- 
tion, or  a  plaintiff  to  rely  on  fraud  in  answer  to  a  plea  of 
the  defendant,  it  must  be  pleaded."  This  defendant  insisted  at 
the  trial  upon  what,  if  true,  he  knew  before  the  trial,  and  when 
he  pleaded  that  the  telescope  was  not  plaintifi's  because  she 
claimed  property  in  it  under  a  gift  fraudulent  by  virtue  of 
the  statute.  Of  course  such  matter  of  defence  could  not  be 
entertained  without  violation  of  a  statutable  rule  of  pleading. 
It  may  be  remarked,  however,  that  the  question  of  fraud  in 
relation  to  a  gift  is  in  effect  a  question  of  fraudulent  intention 
in  the  donor's  breast,  existing  at  the  time  of  the  gift.  Now 
there  is  no  proof  that  this  donor  at  the  time  of  this  gift 
believed  himself  to  be  in  insolvent  or  failing  circumstances. 
Contrast  the  case  with  that  of  the  donor  in  Shears  v.  MogevF. 
This  intestate  may  have  taken  with  him  on  his  last  voyage 
for  commercial  purposes  money  or  securities  more  than  suffi- 
cient to  pay  every  debt  that  he  owed.  Even  a  judgment 
creditor,  having  an  interest  in  showing  the  contrary,  would 
have,  before  he  could  annul  the  gift,  to  show  some  facts,  (not 
mere  present  presumable  insolvency  of  his  estate,)  as  they 
were  shown  in  Slteara  v.  Rogers,  from  which  fi*aud  could  be 
presumed.  Before  passing  from  that  case  I  must  remark 
on  words  expressed  by  Littledale, — that  most  eminent  Judge 
— in  his  judgment  therein,  which  are  sufficient  in  eflect,perse 
to  decide  this  case.  He  said  **  the  assignment  was  void  as 
soon  as  the  creditors  claimed  to  treat  it  as  such,  though  not 
until  then.  An  unvarying  stream  of  authorities  from  the 
time  of  Lord  Thiirlow.  to  the  present  day  shows,  as  the  reason 
of  the  thing  shows,  that  a  proved  creditor  alone  can  impeach 
a  voluntary  conveyance  as  fraudulent  against  creditors 
though  when  it  is  so  avoided,  it  is  avoided  of  course  for  the 
benefit  of  all  the  creditors."    Lord  ThicHow  said  in  Coleman 

v.  Croker,  1  Ves.  Jr.,  161 :  "  As  to  the  f mud.  there  must  be 
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some  creditor  to  complain  of  that,  and  he  mnst  put  hinmelf 
in  a  situation  to  complain  by  getting  judgment  for  his  debtj 
and  showing  that  by  the  settlement  he  is  defrauded."  To 
the  same  effect  is  Hovenden,  p.  75 ;  he  says,  (adopting  the 
words  of  Sir  Wm.  Grant) :  "To  induce  a  Court- of  Equity  to 
set  aside  a  settlement  as  being  fraudulent,  under  the  13th  of 
Elizabeth,  the  complaint  must  be  made  by  a  creditor  who  has 
put  himself  into  a  situation  entitling  him  to  apply  for  the  aid 
of  the  Court  by  having  obtained  a  judgment  for  his  debt,  and 
showing  that  by  the  settlement  he  is  defrauded  of  the  fruits 
of  his  judgment,  for  a  voluntary  settlement  is  void  under  the 
statute  only  against  creditors.  To  the  extent  to  which  it  may 
be  necessary  to  deal  with  the  estate  settled  for  their  satisfac- 
tion the  settlement  is  null,  to  every  other  purpose  it  is  good  ; 
HUyard  on  Sales,  256.  So  essential  is  the  judgment,  that  to 
show  a  judgment  by .  confession  is    not    enough.    Thus  in 

Sanderson  v.   ,    Holt's    Reps,,  327,  goods  having 

been  taken  in  execution  which  were  in  possession  of  the  plain- 
tiff under  a  bill  of  sale  from  O.,  the  plaintiff  brought  the  action, 
and  the  defendant  insisted  that  the  bill  of  sale  was  fraudulent 
afi;ainst  him,  he  being  a  creditor  by  judgment  It  wae  said 
by  Chief  Justice  Holt  that  "  if  the  judgment  was  upon  a  point 
tried,  the  consideration  for  it  need  not  be  proved,  but  it  should 
be  intended  good  ;  but  if  it  were  a  judgment  by  confession  it 
ought  to  be  proved  to  have  been  for  a  just  debt,  othei'wise  it 
should  not  overthrow  the  sale  even  though  the  sale  were 
fraudulent,  for  it  is  good  against  all  but  creditors  for  a  just 
debt  bona  fide"  In  New  York  State  it  is  only  by  force  of 
an  express  statute  that  executors  or  administrators  can 
impeach  a  voluntary  gift  on  behalf  and  for  the  benefit  of 
creditors;  WiUard's  Equity,  240.  Though  I  have  found  a 
case  not  distinguishable  from  this,  and  of  the  highest  authority, 
I  might  content  myself  with  citing  the  following  extracts 
from  a  learned  treatise  of  acknowledged  reputation  on  the 
very  subject  of  our  inquiry,  which  by  permission  was  dedi- 
cated to  Lord  Eldon  by  its  author  Mr.  Roberts.  He  says, 
(p.  422) :  "  The  statute  13th  Eliz.  does  not  enlarge  the  natural 
jurisdiction  of  any  Court  by  furnishing  any  new  remedies. 
It  merely  avoids  the  voluntary  act,  leaving  the  rest  to  the 
consequences  and  remedies  of  the  law.      Where  tanda  or 
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tshattels  are  voluntarily  and  fraudalently  transferred,  the 
statute  avoids  the  transfer  as  against  creditors  who  hare  a 
right  to  regard  the  transfer  as  unaltered,  and  consequently 
still  subject  to  their  executions,  but  the  statute  helps  these 
no  further  than  by  allowing  them  to  avail  themselves  of  this 
^construction  by  the  judicial  remedies  which  flow  from  their 
rights."  Again  Mr.  Roberts  says  at  p.  592 :  "  Whenever  a 
man  makes  a  fraudulent  gift  of  his  goods  and  chattels  and 
dies  indebted,  the  rule  upon  the  13th  Mix.,  chap.  5,  has 
always  been  to  construe  the  gift  as  utterly  void  against  all 
his  creditors,  and  the  debtor  to  have  died  in  full  possession 
with  respect  to  these  claims,  so  that  the  effects  are  just  as 
much  assets  in  the  hands  of  the  personal  representative  as  to 
creditors  as  if  no  such  attempt  to  alien  them  had  been  made." 
In  this  passage  the  emphatic  words  are  "  fraudulent  gift,"  ^'  all 
his  creditors,"  "  their  claims,"  and  "  as  to  creditors."  It  was 
referred  to  by  the  Court  in  Shears  v.  Rogers  above  noticed, 
which  illustrates  the  meaning  of  it  most  clearlj*  thus.  The 
deed  of  assignment  being  void,  the  lease  (which  was  in  the 
possession  of  testator  at  his  death)  remained  the  property  of 
the  testator,  and  was  clearly  assets  in  the  hands  of  the 
defendant.  The  authorities  show  that  wherever  a  man  makes 
^  gift  of  goods  which  is  fraudulent  and  void  as  against  credi- 
tors, and  dies,  he  is  considered  to  have  died  in  full  possession 
with  respect  to  the  claims  of  creditors,  and  the  goods  are  assets 
in  the  hands  of  his  executor.  It  is  impossible  to  say  the  lease 
was  not  assets,  for  the  defendant  (the  executor)  had  it  in  his 
possession,  and  he  delivered  the  assignment  to  the  husband  of 
one  of  the  daughters  in  law  in  violation  of,  not  in  pursuance 
of,  the  alleged  trust,  for  that  required  that  he  should  keep  it 
That  was  a  devastavit"  Mr,  Roberts  adds,  (p.  641) :  *'  Volun- 
tary conveyances  were  always  binding  upon  the  party  and  his 
personal  representatives."  The  following  case  (Hawes  v. 
Leader,  Cro.  Jac,  270,)  relied  on  by  the  Court  in  the  cele- 
brated case  of  Edwards  v.  Harden,  2  T.  R.,  597,  runs  on  all 
fours  with  the  case  under  our  consideration.  It  has,  since  it 
was  decided,  been  recognized  by  great  Judges,  and  has  ia 
short  passed  into  a  principle  in  the  interpretation  of  the  ISth 
of  Elizabeth.  It  is  thus  extracted  by  Roberts,  p.  642 :  "  A, 
dying  intestate,  after  having  granted  to  B  (by  the  grant  after- 
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wards  impeached)  all  his  goods  mentioned  in  a  schedale,  B 
(note  this)  demanded  the  goods  of  the  administrator,  who 
refused  to  deliver  them,  whereupon  B  brought  bis  action 
against  the  administrator.  The  defendant  administrator 
pleaded  the  statute,  and  that  the  intestate  was  indebted  to 
divers  persons  in  several  sums,  (specifying  persons  and  sums) 
and  being  so  indebted  made  the  deed,  (being  a  grant  of  the 
good<%)  which  M'^as  covinous  between  the  intestate  and  the 
plaintifi  to  deceive  his  creditors.  Plaintiff  replies  defendant 
had  assets  sufficient,  and  deed  on  consideration,  whereupon 
issue  joined.  Cook,  J.,  refused  to  try  the  cause,  because  the 
issue  was  not  well  joined,  and  a  re-pUader  ordered,  upon 
which  the  defendant  pleaded  as  before  and  the  plaintifi 
demurred." 

Before  noticing  the  judgment  let  us  observe  what  that 
demurrer  admitted.  It  admitted  (to  refer  to  the  case  before 
the  Court)  every  fact  relied  on  by  FvMerton  under  his  general 
plea  in  trover  at  the  suit  of  Clarke,  viz.,  that  the  defendant 
was  administrator  to  the  deceased  donor  of  the  chattel  in 
question ;  that  the  intestate  was  indebted  to  certain  creditors, 
and  that  being  so  indebted  he  conveyed  the  subject  of  the 
action  by  a  covinous  deed  between  the  intestate  and  the 
plaintiff  claiming  under  the  deed,  to  deceive  and  defraud 
creditors.  Nevertheless  judgment  was  given  for  the  plaintiff 
because,  among  other  reasons  shown  for  the  demurrer,  it  was 
insisted  that  perhaps  the  creditors  named  will  never  sue  for 
their  debts,  and  by  that  means  the  defendant  will  justify  the 
retaining  of  the  goods  forever,  which  will  be  inconvenient; 
but  if  defendant  had  pleaded  a  recovery  by  any  of  the 
creditors,  and  those  goods  of  the  value  to  be  taken  in  execu- 
tion, that  had  been  a  good  plea.  Secondly,  that  the  defendant 
was  not  a  person  enabled  by  the  statute,  13th  Eliz,,  chap.  5, 
to  plead  as  he  had  done,  for  the  statute  made  the  deed  void 
as  against  the  creditors,  but  not  against  the  party  himself,  his 
executors  or  administrators,  and  against  them  it  remained  a 
good  deed.  The  case  was  recognized  by  Lord  Hardwick  in 
Undei'wood  v.  Eithcock,  1  Ves.  Sr.,  279,  and  in  subsequent 
cases  without  number,  and  repudiates  the  pretence  of  an 
administrator  coming  forward  as  a  volunteer  for  creditors  to 
impeach  a  conveyance  as  fraudulent  and  void  under  the 
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statute.  So  also  the  Court  decided  in  Parkman's  case  (6  Rep.  1 8). 
To  the  same  effect  is  Hobson  v.  Staneer  9  Mod.,  80 ;  see  also 
HUyard  on  SaUst  853. 

As  respects  the  damages,  we  must  bear  in  mind  that  the 
tricky  act  of  the  defendant  prevented  such  an  inspection  of 
the  instrument  by  competent  witnesnes  as  was  necessary  to 
enable  the  jury  to  determine  its  real  value.  The  defendant^ 
moreover,  sold  it  not  at  the  auction  which  he  had  advertised, 
but  at  a  private  sale,  secret,  as  regards  -plaintiff,  and  therefore 
without  an  opportunity  afforded  her  of  competition  for  it. 
All  these  circumstances  may  be  supposed  to  have  had,  and 
within  certain  limits  ought  to  have  had,  weight  with  the  jury. 
Exemplary  damages  in  actions  for  tort,  where  fraud  or  wilful 
wrong  has  marked  the  defendant's  conduct,  is  a  principle  recog- 
nized by  the  law ;  Merest  v.  Harvey,  5  Taunt.,  41*2 ;  Wood  ▼. 
Morewood,  3  Q.  B.,  440 ;  EmUen  v.  Myers,  6  H.  &  N.,  54.  In 
Armory  v.  IMAmarie^  1  Str.  503,  where  trover  was  brought  for 
a  jewel,  it  being  proved  what  a  jewel  of  the  first  water  was 
worth,  the  Chief  Justice  directed  the  jury  that  unless  defendant 
produced  the  jewel,  and  showed  it  not  to  be  of  the  first  water, 
they  should  presume  the  strongest  against  him,  and  make  the 
value  of  the  best  jewels  the  measure  of  their  damages.  Lord 
Mansfield,  in  Fisher  v.  Pnnce,  3  Burr.,  1363,  recognized 
the  principle  that  the  damages  in  trover  may  be  enhanced 
above  the  real  value  of  the  chattel  by  attending  circumstances 
or  by  a  tort  accompanying  the  case.  It  has  been  held  that 
where  a  wrong  has  been  committed,  the  wrong-doer  must 
suffer  for  the  impossibility  of  ascertaining  the  amount  of 
damage ;  DvJce  of  Leeds  v.  AmJierst,  20  Beav.,  239.  Where  a 
landlord  caused  considerable  injury  to  the  crops  of  a  tenant 
by  felling  and  removing  and  selling  timber  without  applying 
for  leave  to  enter,  and  the  jury  assessed  the  damages  at  £300, 
the  Court  refused  to  interfere,  although  the  net  value  of  the 
entire  crops  did  not  exceed  £200 ;  Williams  v.  Currie,  1  C.  B., 
841.  The  amount  of  the  verdict  probably  far  exceeds  what 
the  instrument  cost  in  London,  with  the  difference  of  exchange, 
freight,  and  all  other  charges  on  it  superadded,  but  we  have 
no  means  of  ascertaining  what  that  original  cost  was,  and.  we 
have  no  evidence  from  any  source  of  the  worth  of  the  tele- 
scope.    We  cannot  accept  as  a  standard  of  value  what  it 
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brought  at  the  private  sale,  and  the  appraisement  returned  in 
to  the  Probate  oiSce  is  very  far  from  a  satisfactory  test  when 
applied  to  such  an  instrument  as  this.  The  mere  pretiv,m 
affectionia,  or  ideal  estimate  of  the  plaintiff  or  of  her  father, 
having  relation  to  the  circumstance  which  induced  the  gift  of 
the  instrument  to  the  latter  by  the  British  Government  is  too 
vague  and  uncertain  to  form  our  measure  of  value.  This 
principle  ought  not,  however,  in  my  opinion,  to  be  entirely 
lost  sight  of,  if  we  are  to  adjust  the  damagas  in  our  discretion, 
in  view  of  the  circumstances  under  which  this  plaintiff  was 
deprived  of  the  possession.  Undoubtedly  we  have  power  to- 
say  that  a  new  trial  will  be  granted  unless  the  plaintiff  con- 
sents to  a  certain  prescribed  reduction  of  the  sum  named  in 
the  verdict.  (See  Ch.  Arch,,  12th  ed.,  1524,  and  authorities 
there  cited.)  I  have  not,  however,  found  an  English  case 
where  in  trover  a  strict  measure  of  damages  exemplary  or 
vindictive  has  been  adopted.  Thei^  are  English  cases  in  tres- 
pass, as  we  have  seen,  where  the  principle  of  such  damages — 
principle  acted  on  by  the  Judge  in  putting  the  case  to  the 
juxy — has  been  recognized  and  fully  approved.  If  the  instru- 
ment called  at  the  trial,  and  described  in  the  pleadings  as  a 
telescope  was,  what  it  probably  was,  a  portable  ship's  spy-glass 
of  the  most  expensive  kind,  still  I  should  not  be  satisfied  to 
let  the  defendant  remain  subject  to  the  damages  found,  for, 
in  the  case  supposed,  I  cannot  conceive  that  £20  sterling 
would  not  equal  the  true  value.  On  the  whole,  I  am  of 
opinion  that  in  the  exercise  of  our  control  over  the  verdict, 
we  should  suggest  a  reduction  of  damages  fVom  the  sum 
found  so  that  the  amount  should  stand  at  $100 ;  and  that  a 
new  trial  on  the  ground  of  excessive  damages  alone  should  be 

ordered,  if  the  suggestion  be  declined  by  the  plaintiff. 

* 

DesBarres,  J.«— This  was  an  action  of  trover  brought 
against  the  defendant  for  wrongfully  converting  a  telescope 
to  his  own  use  which  the  plaintiff  claimed  as  a  gift  from  her 
father,  the  late  Captain  William  Clarke,  to  whom  it  was  pre* 
sented  by  the  British  Government  as  an  acknowledgment  of 
hit  meritorious  conduct  while  in  command  of  the  brigantine 
Ja/nd  Kidston  of  Windsor,  If.  S,,  in  saving  the  lives  of  the 
master  and  crew  of  a  ship  wrecked  in  December,  1861. 
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To  tbis  suit  tho  defendant  pleaded,  1st,  a  denial  of  the 
conversion  of  the  telescope  to  his  own  use ;  2ndly,  a  denial 
of  its  being  the  property  of  the  plaintiif ;  and,  3rdly,  that  it 
was  the  property  of  WUliain  Clarke,  deceased,  and  that  the 
defendant  was,  at  the  time  of  the  alleged  taking  and  conver- 
sion of  the  telescope,  the  administrator  of  the  goods  and 
chattels,  &c,  of  said  WiUiaTii  Clarke^  and  as  such  administrator 
took  and  obtained  the  possession  of  the  property,  as  he  had  a 
right  to  do.  The  case  was  tried  befoie  Mr.  Justice  Wilkins 
at  KentvUle,  and  there  was  a  general  verdict  for.  the  plaintiff 
upon  all  the  issues  raised  upon  the  defendant  s  pleas  for  $350. 
A  rule  was  gi'anted  by  the  learned  Judge  for  setting  aside  the 
verdict,  upon  the  grounds  of  its  being  against  law  and 
evidence,  and  for  misdirection,  at  the  argument  of  which,  at 
the  last  term,  the  grounds  urged  in  support  of  it  by  defendant's 
counsel  were,  Ist,  that  there  was  no  absolute  gift  of  the  tele- 
scope to  the  plaintiff  by  her  father ;  2ndly,  that  if  any  such 
gift  was  made,  it  was  void  as  against  the  creditors  of  the 
donor ;  Srdly,  that  there  was  no  legal  demand  of  the  telescope 
made  by  the  plaintiff  from  the  defendant ;  and,  4thly,  that 
the  defendant,  being  at  the  time  of  the  taking  and  conversion, 
administrator  of  the  estate  of  William  Clarke,  the  donor,  be, 
the  defendant,  had  a  right  to  retain  the  possession  of  the 
telescope  for  paythent  of  his  bills. 

It  is  a  settled  rule  of  law  that  deliverv  is  essential  to  the 
validity  of  a  parol  gift,  of  a  chattel,  or  chose  in  action,  and 
that  gifts  inter  vivos  can  have  no  reference  to  the  future,  but 
must  go  into  immediate  and  absolute  effect.  In  li'viis  v. 
Smallpiece,  2  B.  &  Aid.,  551,  Abbott,  C.  J.,  said  :  ''  That  by  the 
law  of  England,  in  order  to  transfer  property  by  gift  there 
n)ust  either  be  a  deed  or  instrument  of  gift,  or  there  must  be 
an  actual  delivery  of  the  thing  to  the  donee,  and  he  remarked 
that  a  verbal  gift  differs  from  a  donatio  mortis  causa  only  in 
this  respect,  that  the  latter  is  subject  to  a  condition,  that  if 
the  donor  live  the  thing  shall  be  restored  to  him."  In  Winter  v. 
WinUr,  1  Best  &  Smith,  997,  decided  in  1861,  it  was  held  that 
actual  delivery  was  not  necessary  where  a  change  of  owner- 
ship could  be  shown.  That  was  an  action  of  trover  and 
detinue  brought  by  the  plaintiff,  as  executor  of  his  father, 
against  his  brother,  for  a  barge  which  the  plaintiff  claimed  as 
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the  property  of  his  deceased  fatber,  and  to  which  the  defend* 
ant  set  up  a  title  by  gift  to  him  by  the  father  while  he  had 
the  charge  and  possession  of  the  barge.     Cromptoh,  J.  there 
says :  "  Actual  delivery  of  the  chattel  is  not  nece&sary  in  a  gift 
inter  vivos.    In  the  case  of  donatio  mortis  causa,  there  is  a 
reason  for  requiring  some  formal  act.    It  is  sufficient  to  com- 
plete a  gift  inter  vivos  that  the  conduct  of  the  parties  shall 
shew  that  the  ownci-ship  of  the  chattel  has  been  changed." 
In  the  present  case  there  was  proof  of  a  gift  and  an  actual 
delivery  to  the  plaintiff  by  her  father,  of  the  telescope  in 
question,  and  proof  of  an  acceptance  of  it  from  the  hands  of 
her  father,  and  a  possession  of  it  as  her  own  for  a  period  of 
between  two  and  three  months.    At  the  end  of  that  time  a 
Mr.  Russell  came  to  the  plaintiff  as  the  friend  and  agent  of 
the  defendant,  the  father  of  the  plaintiff  being  then  supposed 
to  be  lost  at  sea,  and  ri^ciucsted  her  to  lend  the  telescope  to 
the  defendant,  saying  that  "on  the  honor  of  a  man"  the 
defendant  would  return  it  to  her.     Trusting  in  this  assurance 
the  defendant  lent  the  defendant  this  instrument,  who,  instead 
of  returning  it,  as  she  supposed  he  would,  sold  it  for  a  small 
sum  ($85)  on  obtaining  administration  of  her  father's  estate, 
contending  that  as  there  were  outstanding  debts  against  the 
donor,  the  gift  of  the  telescope  by  him  to  the  plaintiff  was 
Void,  as  against  the  creditors  of  .the  estate  for  whose  benefit  it 
had  been  sold.     Considering  the  small  sum  obtained  for  this 
instrument,  and  the  fact  of  its  not  having  been  purchased 
with  money  to  which  the  creJitora  ever  had  any  claim,  and 
that  it  had  l>een  presented  to  the  donor  as  a  testimonial  of  his 
praiseworthy  conduct.     I  cannot  h  elp  thinking  it  would  have 
l)eon  but  an  act  of  liberality  to  be  expected  from  most  men,  if 
it  had  been  allowed  to  remain  in  the  hands  of  the  donee,  who 
alone  could  value  it  as  her  father  did,  not  for  its  intrinsic 
worth,  but  for   the  inscription   engraved  upon  it,  and  the 
Source  from  whence  it  came.     The  means  used  by  the  defend- 
ant to  get  possession  of  the  instrument  from  an  unsuspecting 
woman,  un  ler  a  promise  to  return  it,  which  it  would  seem 
was  never  intended  to  be  fulfilled,  were,  if  not  reprehensible, 
to  say  the  least  ungenerous,  and  that  perhaps  may  in  some 
measure  account  for  the  largeness  of  the  damages  found  by 
the  jury. 
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As  to  the  first  point  taken  as  a  ground  for  setting  asid 
the  verdict  in  the  case,  I  think  the  evidence  of  the  plaintift 
hei-self,  which  is  uncontradicted,  and  strengthened  to  some 
extent  by  that  of  William  Smith,  who  speaks  of  the  donoi-s 
previously  declared  intention  to  give,  is  conclusive  to  shew 
that  there  was  an  absolute  gift  by  Captain  Clarke  to  the 
plaintiff,  of  the  telescope,  which,  q,ccompanied  as  it  was  by  a 
delivery,  was  sufficient  to  transfer  to  the  plaintiff  the  right  of 
property  in  the  instrument,  if  the  donor  was,  at  the  time,  in  a 
condition  to  make  such  transfer. 

Pas«*ing  over  the  second  point,  which  is  comprehended  in 
the- fourth,  I  may  say,  as  to  the  third,  that  I  am  of  opinion 
the  requests  made  by  the  plaintiff,  or  rather  the  conversations 
which  she  had  with  the  defendant  on  two  occasions,  express- 
ing her  desire  that  he  would  return  the  instrument,  cannot  be 
regarded  as  sufficient  evidence  of  demand,  particularly  as 
there  is  a  variance  between  the  statement  of  the  plaintiff  and 
that  of  the  defendant  on  that  subject,  who  states  that  the 
plaintiff  never  personally  applied  to  him  for  the  instrument 
after  it  came  into  his  possession ;  but  I  think  the  demand 
made  upon  the  defendant  by  Mr,  Woodworth,  ^acting  as  the 
agent  and  attorney  of  the  plaintiff,  &nd  the  refusal  or  neglect 
on  the  part  of  the  defendant  to  deliver  up  the  instrument  was 
sufficient  evidence  of  its  conversion  to  enable  the  plaintiff  to 
maintain  the  present  action.  If  there  could  be  any  doubt 
upon  the  subject,  the  proof  produced  on  the  part  of  the 
defence  of  an  actual  sale  of  the  instrument  by  the  defendant, 
would  surely  be  an  answer  to  this  objection. 

The  second  and  fourth  point,  forming,  as  I  have  already 
observed,  one  and  the  same  and  the  real  and  substantial 
subject  for  consideration  is,  whether  the  gift,  assuming  it  to 
have  been  formally  and  rightly  made  with  the  intention  of 
transferring  the  right  of  property  in  the  telescope  to  the 
defendant  was  void  under  the  statute  of  13th  Eliz.,  chap.  5, 
as  against  the  creditors  of  the  donor.  There  is  no  doubt  that 
the  doctrine  generally  laid  down  in  the  cases  is  that  a  gift  Dr 
voluntary  settlement  made  by  a  person  indebted  at  the  time, 
is  to  be  presumed  fraudulent  as  against  creditors,  uj^n  the 
principle  that  every  man  must  be  just  before  he  is  generous ; 
in  other  words  that  he  must  pay  his  debts  before  he  ventures 
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to  give  away  his  property;  but  it  may  well  be  doubted 
whether  the  rule  is  so  inflexible  that  a  man  possessing  real 
and  personal  property  of  considerable  value,  as  Captain  Clarke 
did,  and  believing,  as  we  may  presume  ho  did,  that  although 
indebted  he  had  the  means  of  paying  all  his  just  debts,  cannot 
make  tc/  a  near  relative  a  gift  of  such  a  chattel  as  that  sued 
for,  without  the  danger  of  its  being  swept  away  by  the  iron 
grasp  of  a  creditor  of  the  donor,  claiming  it  on  the  ground  of 
its  being  required  for  the  payment  of  his  debt.  If  it  be  so, 
the  verdict  must  be  set  aside,  but  the  strong  impression  on 
m}^  mind  is  that  the  rule  is  not  so  stringent.  Lord  Mannfidd 
in  Cadogan  v.  Kennitt,  Cowp,,  432,-  says:  "the  statute  of 
13th  Eiiz.,  chap.  5,  which  relates  to  frauds  against  creditors, 
directs  that  no  act  whatever,  done  to  defraud  a  creditor  or 
creditors,  shall  be  of  any  efiect  against  such  creditor  or 
creditors.  But  then  such  a  construction  is  not  to  be  made  in 
support  of  creditors  as  will  make  third  persons  sufferers. 
Therefore  the  statute  does  not  militate  against  any  transaction, 
bona  fide,  and  where  there  is  no  imagination  of  fraud,  and  so 
he  says  is  the  common  law." 

Speaking  of  the  statute  of  27  Eliz.,  chap.  4,  he  says :  **  A 
fair,  voluntary  conveyance  may  be  good  against  creditors, 
notwithstanding  its  being  voluntary.  The  circumstance  of  a 
man  being  indebted  at  the  time  of  his  making  a  voluntary 
conveyance,  is  an  argument  of  fraud.  The  question  therefore, 
ip  every  case  is  whether  the  act  done  is  a  bona  fide  transac- 
tion, or  whether  it  is  a  trick  or  contrivance  to  defraud 
creditors."  Now  there  is  nothing  in  the  circumstances  of  thu» 
case  to  warrant  the  inference  that  in  presenting  the  telescope 
to  his  daughter,  Captain  CUirke  ever  contemplated  fraud  upon, 
or  that  he  for  a  moment  supposed  his  act  would  or  could  by 
any  pos.sibility,  have  the  etfect  of  defrauding  or  defeating  his 
creditors  out  of  any  debt  or  debts  due  them.  It  is  not  pre- 
tended on  the  pait  of  the  defendant  that  the  donor  had  it  in 
his  mind  to  perpetrate  a  fraud,  the  contention  is  that  as  he 
was  indebted  when  he  made  the  gift,  such  gift  must  be  pre- 
sumed to  be  fraudulent  in  respect  to  such  debts.  If  the  donor 
had  conveyed  all  his  real  estate  to  his  daughter,  or  all  his 
interest  in  the  vessel,  of  which  it  appears  from  the  inventory 
of  his  property  he  was  part  owner,  thei^  would  have  been 
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good  ground  for  such  a  presumption ;  but  I  do  not  think  the 
gift  of  a  chattel  like  this,  valued  only  at  $30,  which  was  not 
intended  to  pass  to  his  creditors,  but  to  be  possessed  only  by 
the  donor,  Captain  Clarke,  or  some  member  of  his  family,  can 
or  ought  to  b^  presumed  to  be  fraudulent  within  the  statute. 
The  question  of  fraud  or  not,  according  to  the  doctrine  laid 
down  by  Lord  Mansfidd  in  Cadogan  v.  Keniieit,  is  open  in 
all  cases  where  a  man  is  indebted,  as  a  matter  of  fact,  and  the 
law  does  not  absolutely  pronounce  that  the  indebtment^p^rs^, 
makes  the  settlement  fraudulent.  His  Lordship  held  the 
same  doctrine  in  Doe  v.  Routledge,  Cowp.  R,  708-9-10. 
Suppose  the  gift,  instead  of  a  telescope,  had  been  a  gold  or 
silver  medal,  presented  to  the  donor  for  gallant  conduct  in  the 
field,  and  he  in  delivering  it  to  his  daughter  as  a  gift  when 
about  to  proceed  to  sea,  had  imposed  upon  her  the  same 
injunction  as  was  imposed  in  this  case,  '*  never  part  with  it 
unless  yon  are  starving,'^  would  such  a  gift  have  been  pro- 
nounced fraudulent  as  against  the  creditors  of  the  donor.  I 
doubt,  very  much,  if  any  jury  could  be  found,  on  the  question 
of  fraud  or  no  fraud  being  submitted  to  them,  who  would 
arrive  at  such  a  condusion,^  and  the  jury  in  the  present  case, 
in  finding  a  verdict  for  the  plaintiff,  as  the  donee  of  the 
telescope,  perhaps  did  nothing  more  than  any  other  jury 
^mpannelled  to  try  the  cause  would  do  under  the  circumstances. 
In  Jonea  v.  Botitle^\  1  Cox.  288,  289,  Lord  Chief  Baron 
Skinner  said:  ''There  is  no  mention  in  the  Act  (13  Eliz.^ 
chap.  5,)  of  voluntary  conveyances,  and  the  question  has 
always  been  whether,  in  the  transaction  there  has  been  fraud 
or  covin.  Here  were  creditors  at  the  time,  and  this  has  been 
said  to  have  always  been  a  badge  of  fraud.  It  is  true,  he  says, 
that  this  circumstance  is  always  strong  evidence  of  fraud,  but 
if  there  are  other  circumstances  in  this  case,  that  alone  will 
not  be  sufficient,"  Again,  "  where  a  family  settlement  is 
conducted  with  fairness  and  propriety,  though  the  considera- 
tion strictly  considered  does  not  extend  to  all,  yet  the  Court 
revolts  at  the  idea  of  its  being  void  *'  when  the  gift  or 
settlement  is  bo7m  fide ;  it  would  seem  then  that  the  mere 
fact  of  indebtment  at  the  time  is  not,  of  itself,  held  eiiough, 
according  to  these  cases,  to  make  it  void.  That  of  Townsend 
V.  Windha/Qit  2  Yesey,  1»  is  not  in  unison  with  the  foi*egoing 
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cases.  Thus  Lord  Ifardwick  said  he  knew  of  no  ease  on  (he 
statute  of  IS  Eliz,,  where  a  man  indebted  at  the  time  made  a 
voluntary  conveyance  to  a  child  without  consideration,  and 
died  indebted,  that  the  property  conveyed  would  not  be 
considered  as  part  of  his  estate.  Judge  Storjf  in*  note  1  to 
sec.  31)0,  1  Story's  Eq.  Juris,  6th  Ed.,  speaking  of  that  case 
says,  "  the  language  of  Lord  Hardwick,  though  so  very 
general,  ought  not,  on  that  very  account,  to  hav^e  more  than  a 
general  truth  ascribed  td  it  when  the  indebtment  is  of  anatnre 
and  extent  that  makes  it  presumptive  of  fraud,  or  the  con- 
veyance is  a  direct  and  imdiediate  interference  with  the  rights 
of  creditors."  That  case  can  hardly  be  said  to  be  applicable 
to  such  a  case  as  this,  there  the  conveyance  was  of  land  clearly 
affecting  the  rights  of  creditors,  here  it  is  a  gift  of  an  article 
too  insignificant  in  value  to  have  any  such  effect  In  section 
362  of  the  same  book  it  is  said  **  the  doctrine  established  in 
the  Supreme  Court  of  the  United  Staies  is,  that  a  voluntary 
conveyance  made  by  a  pm*son  not  indebted  at  the  time,  in 
favor  of  his  wife  or  children,  cannot  be  impeached  by  subse- 
quent creditors  upon  the  mere  ground  of  its  being  voluntary. 
It  must  be  shown  to  have  been  fraudulent  or  made  with  a 
view  to  future  debts.  And  on  the  other  hand,  the  mere  fact 
of  indebtment  at  the  time  does  not  per  se  constitute  a  sub- 
stantial ground  to  avoid  a  voluntary  conveyance  for  fraud, 
even  in  regard  to  prior  creditors.  The  question  whethjor  it  it 
fraudulent  or  not,  is  to  be  ascertained  not  from  the  mere  fact 
of  indebtment  at  the  time  alone*  but  from  all  the  circumstances 
of  the  case.  And  if  the  circumstances  do  not  establish  fraud, 
then  the  voluntary  conveyance  is  deemed  to  be  above  all 
exception.  The  want  of  a  valuable  consideration  may  be  a 
badge  of  fraud,  but  it  is  only  presumptive  and  conclusive 
evidence  of  it  and  may  be  met  and  rebutted  on  the  other 
side."  11  Wheaton'e  Reps.  199,  12  John\  S36,  654  to  567. 
Arribler's  Reps.  697,  598,  The  doctrine  of  the  Supreme  Court 
of  the  United  States  seems  to  be  in  harmony  with  that  held 
by  Lord  Mansfield  in  Cadogan  v.  Kennett^  and  Doe  v. 
Rotitledge,  see  also  Lash  v.  Wilkinson,  5  Vesey,  384,  Sagitary 
V.  Hide,  2  Vernon,  44.  In  Townsend  v.  Westacott,  2  Beavan, 
S40,  345,  Lord  Langdale  said,  "  there  has  been  a  little 
exaggeration  in  the  argument  on  both  sides  ha  to  the  principle 
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on  which  the  Court  acts  in  such  cases  as  these  ;  on  one  side  it 
has  been  assumed  that  the  existence  of  any  debts  at  the  time 
of  the  execution  of  the  deed  would  be  such  evidence  of  fraudu- 
lent intention  as  to  induce  the  Coui*t  to  set  aside  a  voluntary 
conve}'ance  and  oblige  the  Court  to  do  so  under  the  statute  of 
Eliz.  I  cannot  think  the  real  and  just  construction  of  the 
statute  warrants  the  proposition,  because  there  is  .scarcely  any 
man  who  can  avoid  being  indebted  to  some  amount;  he  may 
intend  to  pay  eveiy  debt  as  soon  as  it  is  contracted,  and 
constantly  use  his  best  endeavors  to  have  ample  means  to  do 
so,  and  yet  may  be  frequently,  if  not  always  indebted  in  some 
small  sum  ;  there  may  be  a  withholding  of  claims  contrary  to 
his  intention,  by  which  he  is  kept  indebted  in  spite  of  himself ; 
it  would  be  idle  to  allege  this  as  the  least  foundation  for 
assuming  fraud  or  any  bad  intention.  On  the  other  hand  it 
has  been  said  that  something  amounting  to  insolvency  mo^t 
be  proved  ta  set  aside  a  voluntary  conveyance ;  this  too  is 
inconsistent  with  the  principle  of  the  act  and  with  the  judg- 
ments of  the  most  eminent  Judges." 

In  Gale  v.  WUliamaon,  8  M.  &  W.,  405,  it  was  held  that 
a  voluntary  deed  made  in  consideration  of  love  and  aflfection 
is  not  necessarily  void  as  against  the  creditors  of  the  grantor 
upon  the  common  law  or  the  statute  of  Elizabeth,  but  that  it 
must  be  shown  from  th^  actual  circumstances  that  the  deed 
was  fraudulent  and  necessarily  tended  to  delay  or  defeat 
creditors,  Lord  Abinger,  C.  B.,  said:  A  deed  made  in  con- 
sideration only  of  natural  l6ve^  and  affection  is  not  necessarily 
void,  though  it  may  be  made  so  by  evidence."  Alderson,  B. 
in  the  same  case  said,  "  the  rule  of  law  is  that  a  deed  made 
merely  in  consideration  of  natural  love  and  affection,  prima 
/ocitf,  imports  fraud ;  that  alone  shows  that  it  is  not  conclu- 
sively but  only  presumptively  fraudulent.  It  follows,  there- 
fore, that  evidence  may  be  adduced  to  show  thai  no  fmud 
was  in  fact  intended."  Rolfe,  B.,  "  it  is  a  mistake  to  suppose 
that  the  statute  makes  void  all  voluntary  deeds.  All  that  it 
says  is  that  a  practice  of  making  covinous  and  fraudulent 
deeds  had  prevailed,  and  therefore  that  all  settlements,  gifts, 
&C*,  of  any  lands,  goods  and  chattels,  as  against  the  persons 
whose  actions,  debts,  &a,  by  such  covinous  and  fraudulent 
devices  and  practioee  shall  be  disturbed,  hindered,  delayed  or 
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defrandeci,  shall  be  void.  The  courts,  in  construing  the 
statute,  have  held  it  to  include  deeds  made  without  consider- 
ation as  being  2^^'i^ict  /iwi«  fraudulent,  because  necessarily 
tending  to  delay  creditoi-s.  But  the  question  in  each  case  is 
whether  the  deed  is  fraudulent  or  not,  and  to  rebut  the 
presumption  of  frajd  the  party  is  surely  at  liberty  to  give  in 
evidence,  alT  the  circumstances  of  the  transaction,  not  te 
•contradict  the  consideration  stated  in  the  deed,  but  to  take  it 
•out  of  the  operation  of  the  statute." 

It  was  arranged  by  the  Counsel  of  the  parties  at  the  trial 
that  the  papers  produced  from  the  Probate  Office  should  be 
considered  as  proof  of  the  insolvency  of  the  estate  of  Clarke, 
but  assuming  the  estate  of  the  intestate  to  have  been  insolvent^ 
the  question  arises  whether  the  defendant,  as  the  administrator, 
can,  in  th^  language  of  his  third  plea,  legally  take  and  retain 
the  telescope  from  the  plaintiff,  the  donee  of  the  intestate. 
The  case  of  Haivea  v.  Tjeader,  Cro.  James,  270,  is  an  authority 
to  show  that  he  cannot.  That  was  an  action  of  debt  against 
the  defendant  as  administrator  of  one  Cookaon,  in  which  it 
appeared  that  the  intestate  had  granted  and  conveyed  his 
goods,  &c.,  to  the  plaintiff,  with  a  covenant  that  he  or  his 
administrators  should  safely  deliver  them  to  the  plaintitf  on 
his  demand.  The  plaintift  demanded  the  goods  from  the 
administrator,  who  could  not  delivec  them.  The  action  was 
then  brought  and  to  it  the  defendant  pleaded  the  statute  of 
13  EMz,,  chap.  5,  of  fraudulent  deeds  and  gifts,  to  this  the 
plaintiff  demurred,  assigning  the  following,  among  other 
grounds  of  demurrer,  viz. :  "  that  the  defendant  was  not  such 
4k  person  as  was  enabled  by  the  statute  of  13  Eliz,  to  plead 
that  plea.  For  the  statutes  make  the  deed  void  as  against  the 
creditors  but  not  as  against  the  party  himself,  his  executors 
or  administrators,  for  against  them  it  remained  a  good  deed  of 
gift,  and  judgment  was  given  for  the  plaintiff." 

In  Hovendens  Treatise  on  Fraud,  2nd  vol.,  p.  75,  it  is  said 
"  that  to  induce  a  Court  of  Equity  to  set  aside  a  settlement  as 
being  fraudulent  under  the  13  Eliz.^  the  complaint  must  be 
made  by  ia  creditor  who  has  put  himself  into  a  situation 
entrtling  him  to  apply  for  the  aid  of  the  Court,  by  having 
obtained  judgment  for  his  debt,  and  shewing  that  bj  the 
■ettiement  he  is  defrauded  of  the  fruits  of  bis  judgmeiit.'*    See 
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Coleman  v.  Croker,  1  Vesey,  Jr.,  160,  which  sustains  the 
doctrine  laid  down  in  Hovenden  on  Frauds^  which,  if  sound, 
shows  that  the  parties  claiming  as  creditor  of  the  estate  of 
the  intestate,  not  being  judgment  creditors,  are  not  in  a  situa* 
tion  to  complain  of  being  defrauded  by  the  gift  of  the 
intestate  to  the  plaintiff. 

After  the  best  consideration  I  have  been  able  to  give  to 
ibis  case,  I  have  arrived  at  the  conclusion  that  the  verdict 
ought  not  to  be  disturbed,  provided  the  plaintiff  will 
consent  to  make  a  reasonable  reduction  from  the  damages 
which^  looking  at  the  evidence,  are  doubtless  too  lai^e,  but  if 
he  will  not  consent  to  such  reduction,  then  it  appears  to  me 
there  ought  to  be  a  new  trial. 

DoDD,  J.,  concurred. 

Sib  W.  Touno,  0.  J. — ^There  being  a  difference  of  opinioa 
in  this  case,  and  judgments  that  enter  into  all  the  facts  having 
been  already  prepared,  I  shall  content  myself  with  stating, 
shortly,  the  conclusions  to  which  I  have  come.  I  assume;, 
though  a  good  deal  is  to  be  said  on  that  point,  that  Captain 
Clarke  gave  the  telescope  to  his  daughter,  and  intended  her 
to  keep  it  &s  her  own  whether  he  returned  to  the  Province  or 
no.  I  assume,  also,  though  this  the  defendant  denies,  that  he 
obtained  possession  of  the  telescope  by  means  that  were  not 
altogether  honorable.  The  jury  must  have  taken  both  these 
facts  as  proved,  and,  if  proved,  they  would,  naturally,  incline 
both  Court  and  jury  to  sustain  the  verdict  For  my  own 
part  I  think  it  a  defect  in  the  law,  that  an  article,  given  at 
this  was,  by  a  government  for  gallant  service,  should  be  con* 
sidered  as  an  ordinary  chattel,,  and  sold  for  debt.  It  is  not  an 
heir-loom,  but  carries  more  honor  with  it  than  many  aristo^ 
cratic  heir-looms  do.  In  the  distribution  of  an  intestate 
estate  our  Legislature  has  declared  (Rev,  Stat,  foL  188-OJ 
certain  articles  exempt  from  the  claims  of  creditors,  extending 
somewhat  the  law  of  Maeeachvsetts,  (Digest  of  1856,  fol.  4Sd,) 
but  have  not  gone  so  far  as  the  Revised  SUUutes  of  New  Tork^ 
founded  on  the  Act  of  1824,  which  covers  all  the  articles  iB 
our  statutei  and  exempt^  also  the  family  Bible,  fan^ily  pi&- 
tares,  the  school  books  n^ed  in  the  family,  and  such  other 
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books,  not  exceeding  in  value  $50,  as  form  part  of  the  family 
library.  There  are  other  exemptions  which  I  should  not  be 
Sony  to  see  introduced  here,  and,  in  this  maritime  province,  I 
would  add  all  such  public  gifts  as  our  sailors  not  unfi'equently 
earn  from  their  own  and  foreign  governments  as  the  rewards 
of  generous  acts  of  humanity  and  skill. 

It  will  be  perceived,  then,  that  my  sympathies,  if  a  Judge 
has  a  right  to  indulge  in  such  feelings,  are  with  the  plaintiff 
in  this  suit,  whether  the  value  of  this  tislescope  is  $30,  as 
appraised,  or  $35,  as  sold,  or  8350,  as  it  has  been  computed  by 
the  jury.  I  think  that  the  defendant,  both  as  administrator 
and  as  principal  creditor,  would  have  done  better  to  have  left 
it  in  the  possession  of  the  plaintiff,  but  he  has  not  done  so, 
and  we  sre  hound  to  administer  to  him  the  law  as  we  find  it 
There  is  no  doubt,  then,  as  the  law  stands,  that  this  telescope 
was  subject  to  the  debts  of  the  intestate,  if  he  had  not  legally 
parted  with  it.  It  is  admitted  by  both  parties  in  the  minutes 
that  Clarices  estate  was  insolvent,  and  the  gift  having  imme- 
diately preceded  the  voyage  on  which  he  perished,  that  insol- 
vency must  be  taken  to  )»ave  existed  at  the  time  of  the  gift 
There  is  not  a  particle  of  evidence  to  the  contrary.  The 
inquiry,  therefore,  as  it  seems  to  me,  narrows  itself  into  the 
legality  of  the  gift  If  fraudulent  as  against  creditors,  I  find 
no  English  authority  denying  that  the  property  of  the  chattel 
rests  in  the  oxecutoi*  or  the  administrator.  **  The  general 
doctrine,"  says  Judge  Story,  3  Mason,  388,  "is  that  a  convey- 
ance in  fraud  of  the  law  binds  parties  and  privies,  and  cannot 
be  acted  upon,  so  far  as  it  respects  them,  as  a  nullity.  But 
where  bona  fide  creditois  come  in.  who  are  neither  parties 
nor  privies,  1  cannot  conceive  on  what  principle  the  executor 
or  administrator,  who  represents,  it  is  true,  the  testator  or 
intestate,  but  is  bound,  also,  to  protect  the  cfeditoi-s,  shall  not 
be  at  liberty,  on  their  behalf,  and  his  own,  if  a  creditor,  to 
attack  a  fraudulent  conveyance.  A  voluntary  conveyance  is 
not  binding  on  the  creditors  of  the  grantor,  if  he  become  a 
bankrupt,  for  the  assignees  niay  impeach  transactions  which 
the  bankrupt  could  not ;  Anderson  v.  Malthy,  2  Ves.  Jr.,  255. 
And  if  an  assignee  can  «lo  this,  why  not  an  administrator.  It 
would  seem,  from  the  case  of  Colman  v.  Croker,  1  Ves.  Jr., 
160,  that  a  creditor  seeking  relief  in  equity,  must,  put  hiuiself 


JULY,    1871.  369 

in  a  situation  to  complain  by  getting  judgment  for  his  debt 
This  proceeds  either  on  the  principle  in  Mitfords  Pleadiinga 
in  Cliancery,  120,  that,  to  procure  relief  in  equity,  the  creditor 
must  show  by  his  bill  that  he.  has  proceeded  at  law  to  the 
extent  necessary  to  give  him  a  good  title ;  or  upon  the  reason 
in  Story's  Equity  Juriaprudenee,  section  375,  citing  the  above 
case  from  1  Yes.  Jr.,  why  voluntary  conveyances  of  lands  can- 
not be  set  aside  except  by  creditors  who  have  obtained  judg- 
ments before  the  death  of  the  party ;  for,  until  that  time,  the 
debts  constitute  no  lien  on  the  land.  Neither  of  these  technical 
reasons  have  any  bearing  on  the  case  of  an  administrator, 
defending  his  title  to  the  assets  of  the  intestate  which  have 
come  into  his  hands.  In  Betlidl  v.  Stanhope^  Cro.  Eliz.,  810, 
decided  a  few  years  after  the  passing  of  the  I3th  Eliz,^  it  was 
found  that  one  Fate^/tan,  of  whom  the  plaintiff  was  executor, 
was  possessed  of  divers  goods  of  the  value  of  £250,  and,  by 
by  covin,  to  defraud  his  creditors,  made  a  gift  of  his  goods  to 
his  daughter,  with  a  condition  that,  upon  payment  of  twenty 
shillings,  it  should  be  void,  and  died.  The  defendant  inter- 
meddled with  the  goods,  and,  afterwards,  the  daughter,  by  this 
gift,  took  the  goods,  and  after  that  administration  of  the  goods 
of  Vaiighan  was  committed  to  the  defendant,  and  it  was 
adjudged  that  the  goods  should  be  assets  in  his  hands,  and, 
being  chargeable  with  them  as  executor  dt  9on  tort,  the  plain- 
tiff had  judgment.  The  authorities  show,  said  Lord  Tenterden, 
that  when,  even,  a  man  makes  a  gift  of  goods  which  is  fraud- 
ulent and  void  as  against  creditors,  and  dies,  he  is  considered 
to  have  died  in  full  possession  with  respect  to  the  claims  of 
ci*editors,  and  the  goods  are  assets  in  the  hands  of  his  executors ; 
3  J5.  <6  Ad ,  363.  The  same  rule  is  laid  down  in  WiUiama  on 
Eoceeutors,  1518. 

Now  there  is  no  evidence,  and  no  reason  to  suppose,  that 
the  gift  of  this  telescope  was  made  with  any  fraudulent 
intent  as  respected  the  creditoi-s  of  Clarke,  or  any  purpose  of 
hindering  or  delaying  them.  All  that  can  be  said  is  that  it 
diminished,  to  a  smalUextent,  the  fund  out  of  which  they  are 
now  to  be  paid,  and  the  question  is,  does  the  law,  thereforci 
avoid  the  gift  ?  It  was  so  contended,  of  course/  at  the  argu« 
ment,  and  the  recent  case  of  Freeman  v.  Pope  was  mainly 

relied  on.    I  find  this  reported,  first  of  all,  in  Yice  Chancellor 
24* 
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James'  Court,  21  L,  J,  Heps.,-  (N.  S.,)  816,  and  then,  upon 
appeal,  before  the  Lords  Justices,  23  L.  J.  Rep^.,  (N.  S.,)  208, 
affirming  the  Vice  Chancellor  s  decision,  but  upon  a  different 
ground.  Both,  however,  were  agreed  that  the  voluntary 
settlement  they  set  aside  was  innocently  made.  It  was  a 
settlement  by  a  clergyman  in  favor  of  his  god-daughter,  made 
several  years  before,  and  when  there  was  no  pretence  for  sup- 
posing that  he  was  in  embarrassed  circumstances^  though  he 
owed  some  amounts  at  the  date  of  it,  which,  with  several 
others,  were  unpaid  at  the  time  of  his  death.  "  Were  the  case," 
said  the  Vice  Chancellor,  and  this  so  lately  as  December,  1869, 
''  absolutely  free  from  authority,  I  should  have  thought  that 
the  question  I  had  to  put  to  myself  under  the  statute  was,  in 
the  words  of  the  statute,  (13th  Eliz.,  chap.  5,)  whether  there 
.was  actually  any  intention,  by  the  settlement,  on  the  part  of 
the  settlor  to  defeat,  hinder  or  delay  his  creditors.  If  I  were 
a  special  juryman  to  whom  such  a  question  were  put  by  a 
Judge,  I  should  upon  the  facts  of  this  case,  come  to  a  conclu- 
sion that  this  gentleman  had  no  such  intention  whatever.  I 
am  satisfied  that  he  had  not  any  idea  whatever  of  defrauding 
or  cheating  his  creditors  by  making  that  settlement.''  On 
which  the  Lord  Chancellor  HoftherUy  remarks  that  the  Vice 
Chancellor  was  mistaken  in  supposing  that  it  would  be  even 
left  to  him  as  a  special  juryman,  to  find  aimplicUer  whether 
the  intent  of  the  settlor  was  to  defeat,  hinder  or  delay  his 
creditors,  without  a  direction  from  the  Judge,  that,  if  the 
necessaiy  effect  of  the  instrument  was  to  defeat,  hinder  or 
delay  the  creditors,  that  necessary  effect  was  to  be  considered 
as  evidencing  the  intent.  And,  in  a  subsequent  passage,  he 
said  it  was  enough  if  the  instrument  (or  gift)  subtracted  any 
part  of  the  funds  necessary  for  paying  the  creditors  of  the 
donor.  "  I  am  quite  willing  to  say,"  he  adds, ''  that  there  was 
not  the  slightest  immoral  intention  on  his  part,  in  the  sense 
deliberately  depriving  his  creditors  of  that  fund  to  which 
they  were  entitled.  On  the  other  hand,  the  only  ccHOcIusion 
we  can  come  to  is  this,  that  he  did  an  act  which,  in  point  of 
fact,  withdrew  from  them  that  fund  which  they  were  entitled 
to,  and  dealt  with  it  by  way  of  bounty." 

This  very  important  decision  has,  thus,  established  two 
principles  which  it  will  be  our  duty,  hereafter,  to  reoognijse  in 
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this  Court.  First,  that  the  intent  of  the  donor  is  not  the 
matter  of  inquiry,  but  the  effect  of  the  gift  upon  the  rights  of 
creditors,  and,  second,  that  if  there  be  a  creditor  subsequent  to 
the  deed  or  gift,  and  there  be,  also,  an  unpaid  creditor  prior 
to  the  deed,  the  subsequent  creditor  has  exactly  the  same 
right  as  the  prior  creditor  to  have  the  deed  or  gift  sei  aside. 
This  last  position  is  derived  from  the  judgment  of  Vice 
Chancellor  ^Kitidersley  in  Jtnkin  v.  Vav^han,  3  Drew,  .519, 
cited  with  approval  in  Freeman  v.  Pope.  The  dictum  of 
Lord  Chancellor  Westbury  in  Spuett  v.  WiUianiSy  11  L.  T.  R., 
(N.  S..)  G 14,  "that  it  is  immaterial  whether  the  debtor  or 
settlor  was,  or  wa«  not,  solvent,  after  making  the  settlement/' 
is  liable  to  question.  But  upon  the  first  of  the  above  posi- 
tions, now  for  the  first  time  authoritatively  declared  to  be  the 
law,  I  am  forced  co  the  conclusion,  though  with  reluctance, 
that  the  gift  of  this  telescope  cannot  be  upheld,  and  that  there 
should  be  a  new  trial.  I  may  add  that,  in  any  event,  we  must 
have  required  the  plaintiff  to  reduce  the  damages  if  she  were 
to  retain  her  verdict. 

McCuLLY,  J. — This  was  an  action  of  trover  tried  at  Kent 
viUe,  in  October^  18G9,  a  verdict  being  found  for  plaintiff.  A 
rule  nisi  to  set  the  same  aside  and  for  a  new  ti*ial  was  argued 
before  this^Court  at  the  last  Michaelmas  term.  The  action 
was  brought  to  recover  the  value  of  a  telescope  alleged  to 
have  been  converted  by  the  defendant  to  his  own  use.  For 
the  purpose  of  this  decision  I  need  not  set  forth  the  natui*e  of 
the  pleas.  They  are,  I  think,  confessedly,  such  as  enable 
the  defendant,  in  my  view  of  the  case,  to  avail  himself  of  the 
defence  he  has  put  in  evidence.  The  facts  of  the  case,  as 
appears  ^y  the  minutes  of  the  presiding  Judge,  were  substan- 
tially as  follows:  One  William  Clarke,  deceased,  father  of 
plaintiff,  had  in  the  j'ear  1862  been  presented  by  the  British 
Government  with  the  telescope  (a  mariner's  spy-glass)  for 
meritorious  serviees  in  saving  the  crew  of  a  wrecked  vessel. 
In  June,  185G,  after  having  been  at  his  home  boarding  out, 
he  commenced  keeping  house,  which  was  done  for  him  by 
plaintiff,  his  daughter,  until  he  again  went  to  sea.  He  sailed 
out  of  Halifax,  it  would  seem,  in  the  early  part  of  the  year 
1867|  and  was  never  after  heard  of  and  is  supposed  to  have 
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perished  at  aea»  The  plaititiflT,  the  principal  witness,  herself 
says,rltHe  gave  the  telescope  to  me  the  day  before  he  left, — 
he  was  asked  if  he  meant  to  take  it  to  sea,  he  replied,  *  No,  it 
belongs  to  ilm^y  Jane ' "  (plaintiff).  This  was  in  presence  of 
a  Mr.Steivard,  Thisi/r.  Stewa^i^  is  not  called  to  corroborate, 
nor  is  any  reason  given  why  not  Witness  continued :  "  He 
afterwards,  when  we  were  alone,  handed  it  to  me."  If  he 
handed  it  after  the  conversation  the  expression  at  the  conver- 
sation, *'  It  belongs  to  Mary  Jane,"  could  only  be  construed 
into  a  gift  unattended  by  delivery.  When  he  handed  it  wit- 
ness says  he  remarked,  '^This  is  yours,  never  part  with  it 
unless  you  are  sick  or  starving?'  Now  as  there  is  no  reason 
to  suppose  that  the  father  did  not  intend  to  return  and  con- 
tinue  the  house-keeping,  or  that  he  considered  this  a  final 
separation,  it  does  seem  sti*ange  that  he  should  have  accom- 
panied the  transfer  with  language  adapted  rather  to  either  a 
Very  prolonged  absence  or  an  intention  never  to  return.  Such, 
however,  is  the  plaintiff's  own  version  of  the  matter,  and  her 
history  of  her  title  to  the  instrument.  She  adds,  "  I  put  it  in 
my  chest,  it  has  never  been  out  of  my  possession  until  it  was 
taken  from  me."  But  it  does  not  appear  that  it  was  ever 
taken  from  her.  She  parted  with  it  voluntarily,  as  she  alleges, 
upon  a  promise  of  restoration  which  was  not  itulfilfed.  "She 
continues,  "  I  had  it  from  January  until  March  next,"  which 
we  may  assume  was  about  two.  months, — ^but  proceeds,  "  if n 
RuaM  came  to  the  house  where  I  was  and  said,  '  FiMerton 
(defendant)  wants  to  borrow  the  telescope;'  1  objected;  he 
said,  *  FuUerton  says  on  the  honor  of  a  man  he  will  give  it 
back  ;'  I  gave  it  up  to  Riussdl ;  he  brought  it  to  FvUerboftCs 
store ;  I  have  never  seen  it  since."  The  demand  and  refusal 
are  proven  thus :  plaintiff  says,  "  I  asked  Ftdlerton  (defendant) 
one  day  on  hay  scales  to  give  it  to  me.  '  Are  you  not  willing 
to  trust  me  with  it  f  he  said,  adding,  "  I  am  the  best  friend 
you've  got' "  If  this  were  all,  it  would  be  difficult,  I  think, 
to  construe  this  conversation  into  a  demand  and  refusal  The 
impression  created  would  rather  seem  the  reverse,  and  that 
defendant,  so  far  from  refusing  to  re-deliver  the  article,  had 
persuaded  plaintiff  to  allow  him  to  keep  it  Witness  then 
adds, "  Going  home  from  KeniviUe  with  FuUe^ion  (defendant), 
who'^had  taken  out  admiai8tration«  I  talked  of  the  telesoope; 
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lie  made  no  answer ;  this  was  after  what  I  said  on  the  hay- 
scales  ;  I  had  gone  up  with  him  when  he  went  to  *get  admin- 
istration ;  this  was  nearly  a  year  after  he  had  got  the  instru- 
ment ;  I  wanted  him  to  give  it  to  me,  and  he  made  na  reply ; 
there  was  an  inscription  on  it  by  the  Government ;  my  lather 
estimated  its  value  at  $400."  Now  is  this  a  satisfactortfproof 
of  demand  and  refusal  ?  "I  wanted  him  to  give  it  to  me/'  is 
the  language  used.  But  witness  might  have  wanted  defendant 
to  give  it  without  even  asking  for  it,  much  le&s  demanding  it. 
This,  however,  is  supplemented  by  Woodtvai'th,  who  says,  "  I 
applied  to  defendant  to  deliver  up  the  instrument ;  he  refused  ; 
I  applied  before  commencement  of  the  action  on  behalf  of 
plaintiff."  Who  Mr.  Waodworth  is,  or  what  authority  he  had^ 
does  not  appear.  Further  down  he  states  thiCt  he  applied  on 
behalf  of  plaintiff.  In  Edwards  v.  Hooj>ei\  11  M.  &  W.,  803,  it 
was  held  that  demand  and  refusal  is  not  evidence  of  conversion, 
unless  the  party  upon  whom  the  demand  is  made  had  at  that 
time  possession  of  the  goods,  and  the  means  of  delivering  them 
up,  of  which  there  is  no  proof.  There  is  no  principle  better 
settled  than  that  where  a  defendant  comes  legally  into  the 
possession  of  property,  and  as  in  this  case  by  the .  act  of  the 
plaintiff,  that  befoi'e  trover  will  lie  there  should  be  such  a 
demand  and  refusal  to  re-deliver  clearly  proven.  In  her 
cross-examination  plaintiff  says,  "  It,  the  telescope,  was  in  a 
chest  of  my  father's.  He  had  the  chest  with  him  when  he 
cast  away  the  brig."  What  brig  is  referred  to  does  not  appear. 
**  He  did  not  take  the  telescope  with  him ;  he  kept,  when  at 
home^  sea  papers  in  the  chest ;  the  quadrant  was  left  in  my 
possession,  but  not  given  to  me ;  I  kept  it  (the  telescope)  in 
the  chest ;  at  first  it  was  not  locked  ;  I  took  it  out  and  earned 
it  to  RvMetFa  when  I  heard  they  wanted  it."  From  this  it 
would  appear  that  the  telescope  had  remained  with  the  quad- 
rant and  papers  in  the  same  chest  (the  father's  chest),  until 
delivered  by  plaintiff  to  RiLsaeU  in  RusseWs  house,  a  discrep- 
ancy not  easily  reconciled  with  that  portion  of  the  direct 
examination  where  she  says,  "  I  put  it  in  my  chest,  it  has 
never  been  out  of  my  possession  till  taken  from  me  ;"  on  ci-oss- 
exauiination  she  says,  "  I  gave  it  up  to  Russell  and  he  brought 
it  to  Fulleiion*s  store."  The  remainder  of  witness's  examina- 
tion is  confused  and  anything  but  satisfactory ;  she  says,  "  I 
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told  her  (Mrs,  Russell)  that  the  chest  had  been  broken  open  ^ 
I  could  not  say  whether  such  was  the  fact,"  and  more  to.  the 
same  effect.  A  gift  of  chattels  unaccompanied  by  delivery 
passes  no  property;  see  h  Bing.  N,  C,  56.  A  mere  verbal 
gift  of  a  chattel  to  a  person  in  whose  possession  it  is  does  not 
pass  the  property  to  the  intended  donee ;  4  ExcL,  478  ;  2  Str.t 
955.  STnitk  is  the  next  witne^ss  called  by  plaintiff,  and  the 
testimony  he  gives  conies  with  an  air  of  probability  far  more 
easily  reconcilable  with  the  case  and  its  surroundings  than 
the  testiuiony  of  the  plaintiff.  After  stating  that  Clarke^  the 
father,  had  shown  him  the  telescope,  and  had  left  it  on  one 
occasion  three  months  or  more  with  him,  be  adds,  "  He  said 
he  valued  it  highly,  and  if  anything  happened  to  bim  he 
wanted  to  give  it  to  his  daughter ;  he  wanted  me  to  keep  it 
for  his  daughter  if  anything  happened  to  him  ;  on  both  occa- 
sions he  expressed  the  same  intention  as  regards  his  daughter 
'  if  anything  happened  to  him.'  I  was  an  appraiser j[  valued 
it  at  $30."  The  testimony  of  Sviiik  greatly  weakens,  in  my 
mind,  that  of  plaintiff.  It  is  exactly  what  was  natural,  and 
what  a  man  possessing  such  an  instrument  so  obtained  would 
be  expected  to  desire  should  be  done  with  it  at  his  death. 
But  that  before  his  death  he  should  absolutely  part  with  the 
property  in  this  telescope  to  his  daughter  or  any  one  else,  and 
enjoin  that  it  should  not  be  disposed  of  except  as  stated, 
seems  anything  but  reasonable  or  probable.  Then  as  to  its 
value.  Here  is  an  appraiser,  sworn  we  must  assume,  who, 
while  he  swears  he  considered  it  valuable,  and  knew  that 
Clarke  valued  it  highly,  appraised  it  at  $30,  and  the  veixlict  of 
the  jury,  without  any  reliable  data,  or  any  other  guide  as  to 
value  beyond  the  loose  expressions  of  Captain  Clarke,  the 
father,  in  a  conversation  with  plaintiff  and  others,  in  an  action 
of  trover,  without  any  special  damage  alleged,  find  a  verdict 
for  $350  damages.     This  is  the  plaintiff's  case  in  brief. 

The  defence  is  substantially  that  the  telescope  was  the 
property  of  Chirke,  the  father ;  that  he  died  intestate  and 
insolvent,  and  defendant  was  his  administrator.  To  prove 
this,  defendant  is  called.  He  produces  the  letters  of  adminis- 
tration, dated  1st  February,  and  swears  he  is  a  creditor  of 
the  estate  for  $1000  and  upwards,  and  there  are  other  creditors 
to  an  equal  amount.    The  telescope  was  sold  at  private  sale, 


JULY,    1871.  875 

he  says,  for  $35.  The  claims  against  the  estate  e^cceed  the 
assets.  Had  to  apply  to  sell  the  real  estate.  Defendant 
positively  swears,  "  plaintiff  never  applied  to  me  for  the 
instrument  after  it  came  into  my  possession,  never  claimed  it 
as  her  own;"  This  rendered  it  the-  more  necessary  that  the 
question  of  a  demand  and  refusal  should  have  been  distinctly 
submitted  and  found  by  the  jury.  As  to  value,  defendant 
says, "  Several  captains  looked  at  it,  and  thought  the  sum 
given,  ($So)  a  high  price.  Arabella  Clarke  says,  "I  heard 
him  (Clarke,  father  of  plaintiff,)  say  he  supposed  the  value 
was  £25  or  £30.  The  estate  papers  from  the  Probate  office 
were  received,  and  by  consent,  to  be  treated  as  in  evidence, 
and  it  is  added  in  the  Judge's  notes  that  it  was  arranged 
between  them  (the  respective  counsel)  that  it  should  be  con- 
sidered proved  that  the  estate  &£  Clarke  was  insolvent,  and 
the  reasons  of  this  admission  are  given  at  length. 

At  the  close  of  the  plaintiff's  case  a  motion  was  made,  as 
appears,  by  defendant's  counsel,  for  a  nonsuit,  but  upon  what 
grounds  does  not  appear.  Upon  a  careful  consideration  of  the 
case,  in  view  of  the  pleadings,  the  testimony,  the  charge,  and 
the  verdict,  I  am  of  opinion  that,  for  other  and  still  more 
substantial  reasons  than  any  yet  referred  to,  the  verdict  ought 
ought  not  to  stand. 

It  havincr  been  conceded  bv  the  counsel  on  both  sides,  and 
entered  upon  the  Judge's  minutes,  that  the  estate  of  CldrkSt 
the  father,  was  insolvent,  then  the  effect  of  the  statute  13th 
£liz:,  chap.  5,  in  my  opinion  invalidates  also  the  gift  of  the 
telescope  to  the  plaintiff,  assuming  even  that  the  same  was 
delivered  by  the  father  to  the  plaintiff  with  intent  to  pass  to 
her  the  property.  The  father  left  and  went  to  sea  imme- 
diately, and  the  presumption  is  reasonable  and  fair  that  if 
insolvent  at  his  departure,  he  was  insolvent  at  the  date  of  the 
alleged  gift,  which  was  the  very  day  before  (line  25).  There 
has  been  a  great  accumulation  of  decisions,  at  various  times, 
as  to  the  true  construction  of  this  statute,  and  the  last  of 
these,  so  far  as  my  research  extends,  is  the  case  of  t^reeman  v. 
Pope,  decided  so  late  as  September,  1870, 18  W.  R,  and  intro- 
duced in  the  Canada  Law  Journal.  Lord  Hatherly,  in  that 
case,  says :  "  The  principle  on  Which  the  statute  13th  Eliz., 
chap.  5,  proceeds  is  this,  that  in  all  matters  persons  must  be 
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just  before  they  are  generous,  and  debts  must  be  paid  before 
^ifts  can  be  made.  If  a  person,  unable  to  pay  his  debts,  sub- 
tract from  the  property  which  is  the  proper  fund  for  the  pay- 
ment of  these  debts  that  amount  of  property  without  which 
the  debts  cannot  be  paid,  then,  as  the  necessary  consequence 
of  his  so  subtracting  that  property,  some  creditor  must  remain 
unpaid,  and  these  cie<liloi's  must  necessarily  be  delayed  or 
hindered,  and  any  Jud^e  would  inform  a  Jury  that  in  that 
state  of  circumstances  they  must  infer  the  intent  of  the  settlor 
who  had  so  subtmcted  his  property  from  the  result  of  his  act, 
(that  property  being  applicable  for  the  payment  of  his  debts 
before  he  professed  to  give  it  away  by  way  of  bounty,)  and 
accordingly  bring  it  within  the  statute  of  Elizaheth.  SpirtU 
V.  WiUets,  3  DeG.,  J.  k  L.,  293^  with  many,  if  not  all,  the 
modern  cases  were  reviewed,  and  the  dictura  of  Lord  Wesibury 
in  delivering  judgment  in  SpU'ett  v.  WiUett,  that  it  was 
immaterial  whether  the  debtor  was  or  was  not  insolvent  after 
making  the  settlement,  considered  as  an  abstract  proposition, 
was  held  to  be  going  too  far  and  overruled.  It  does  not 
require  that  that  dictum  should  be  sustained  to  determine 
that  the  gift  of  the  telescope '  in  this  case  falls  within  the 
provisions  of  the  statute.  The  judgment  pronounced  by  Lord 
Hatherly,  and  concurred  in  by  the  Court,  is  in  my  mind  fatal 
to  the  plaintiff's  case.  Here  is  a  father  admitted  to  be  insol- 
vent, by  an  act  of  bounty  to  his  daughter  substracting  from 
and  diminishing  the  very  fund  which  otherwise  would  have 
contributed  toward  the  payment  of  his  just  debts ;  see  Siort/s 
Equity  Jurisprudence,  1 0th  ed.,  sees.  353  to  359,  et  8eq.; 
3  John,  2nd  Sch.  &  L.,  714 ;  2  Atlc,  511,  573,  G02.  FtUlerton 
the  defendant,  was  administrator  of  the  goods  and  effects  of 
the  estate  of  Clarke,  the  father,  and  the  case  reported  in 
b  M.  Jk  6r„  760,  is  conclusive  as  to  the  doctrine  of  these  letters 
relating  back  to  the  death  of  the  intestate  for  all  purposes 
beneficial  to  the  estate.  See  also  upon  this  point  Williams 
on  Executors,  354,  and  a  number  of  cases  cited.  In  Toxvnsend 
V.  Windham,  2  Ves.  10-11,  and  so  long  ago  as  the  times  of 
Lord  Hardwlcke,  he  is  reported  to  have  said :  "  I  know  no 
case  on  the  statute  13th  Eliz.,  where  a  man  indebted  at  the 
time  makes  a  voluntary  conveyance  to  a  child  without  consid- 
eration and  dies  indebted,  but  that  should  be  considered  a 
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part  of  his  estate  for  the  benefit  of  his  creditoi-s."  In  State's 
Eq.  Jur,,  sec  860,  10th  ed.,  it  is  said :  "  A  nian  actually 
indebted,  and  conveying  voluntarily  always  means  it  to  be  in 
fraud  of  creditors."  It  has  been  suggested  that  the  defence 
of  the  statute  13th  Eliz,,  is  not  available  to  an  administrator, 
the  repi-esentative  at  large  of  the  donor,  becau5;e  the  donor 
should  be  estopped  from  alleging  his  own  fraud.  But  if  that 
were  so,  still  the  case  is  veiy  different  when  the  administrator 
of  an  insolvent  donor,  or  his  assignee  in  bankruptcy  asserts 
the  statute  in  that  character,  the  creditoi's  of  the  donor  come 
to  be  represented,  and  their  interests  are  opposed  to  those  of 
both  donor  and  donee,  and  Orimahy  v.  Ball,  11  M.  W.,  531,  is 
conclusive  authority  to  show  that  the  defence  of  this  statute 
is  available  for  an  assignee  of  an  insolvent  debtor ;  BiUchcr  v. 
Harrison,  4  B.  and  Ad.  129,  is  to  tire  same  effect.  Shears  v. 
Bagera,  3  B.  and  Ad.,  326,  put  all  questions  of  that  kind  at 
rest  and  sustained  the  position  that  a  lease  assigned  by 
an  insolvent  testator  was  utterly  void  against  creditora,  and 
it  was  held  to  be  assets  in  his  hands.  Lord  Tenterden  said : 
"  The  authorities  shaw  that  whenever  a  man  makes  a  gift  of 
proods  which  is  fraudulent  and  void  as  against  creditors,  and 
dies,  he  is  considered  to  have  died  in  full  possession  with 
respect  to  the  claims  of  ci'editors,  and  the  goods  are  assets  in 
the  hands  of  his  executor;  per  Llttledale,  "  it  Avas  utterly 
void,  (the  assignments  nmde  while  insolvent,)  both  in  law  and 
equity;"  per  Taunton,  "A  creditor  who  objects  to  «uch  an 
assignment  as  void  need  not  have  recourse  to  a  Court  of  Equity. 
If  executed  when  in  insolvent  circumstances  the  assignment 
is  utterly  void  and  fraudulent  against  creditoi-s.  and  the  case 
is  to  be  considered  as  if  it  had  never  been  executed.  It  must 
be  so,  or  the  statute  of  Elizabeth  would  be  frustrated  when- 
ever and  as  often  as  a  mistaken  or  dishonest  testator  or 
intestate  dying  insolvent  should  bestow  his  proi)erty  on  his 
children  or  favored  friends,  for  none  but  the  executor  or 
administrator  in  such  cases  can  claim."  The  very  latest  case 
under  the  statute  13th  Eliz.  is  that  of  Croashij  v.  Elworthy, 
W.  R,  vol.  19,  p.  842,  decided  by  Malina,  V.  d,  on  the  24t!i 
M<iy,  1871.  "  What  a  state  of  things  that  must  be,"  said  the 
V.  C,  "  when  the  Court  would  sanction  a  man's  making  a 
voluntary  settlement  on  his  family  when  failing,  and  having 
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nothing  to  pay  his  creditors.  He  had  asked  counsel,  and  got 
answer,  whether  there  was  any  case  of  a  man  making  a  volun- 
tary settlement  and  failing  shortly  after,  in  which  the  settle- 
ment had  been  upheld.  There  was  no  such  ca^^  "and 
certainly,"  added  the  V.  C,  "one  shall  not  emanate  from  me.' 
Even  as  between  donor  and  donee,  since  the  recent  case  of 
Bai^nes  v.  Foster,  2  H.  &  N.,  779,  a  plaintiff,  it  seems,  is  not 
precluded  from  showing  that  the  sale  was  a  mere  cover  to 
protect  the  goods  from  execution.  Plaintiff  in  that  case  was 
in  difficulty,  and  fearing  th.  '.  same  of  his  creditors  would  issue 
execution  against  his  goods,  agreed  with  defendant  that  there 
should  be  a  pretended  bill  of  sale  of  them  to  him.  For  this 
purpose  an  invoice  was  made  out  and  a  receipt  given  to 
defendant  for  a  sum  stated  to  be  the  purchase  money,  and 
possession  of  the  goods  delivered  to  defendant  as  his  own. 
Afterwards  defendant  sold  the  goods  as  his  own,  and  plaintiff 
brought  trover.  Held,  that  plaintiff  was  not  precluded  from 
showing  that  no  payment .  was  in  fact  made,  and  that  the 
transaction  was  not  a  real  but  a  pretended  sale ;  Fidier^a  Dig,, 
7623.  The  case. is  clearly  within  the  13th  Eliz.,  chap.  5. 
The  verdict  should  be  set  aside,  and  the  rule  nisi  for  a  new 
trial  be  made  absolute. 
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J.  G.  C,  beinar  indebted  to  the  pkUntiff,  telegniplied  datiiidftnt  M  toQoin:  *I  o«n 
Dftniel  H.  Pitta  >:1400.  •  *  •  •  Will  yive  you  d«ed  of  propertj  and  coafaMioa  of  Jodr 
nwnt  if  yoa  accept  unoant,**  &e.  Defendant,  on  the  nine  day,  npHed :  "  Forward  me  the 
■eenrity  and  will-  accept  draft  at  the  time  yoa  mention.**  The  oixlen  were  pneonted  for 
•oceptance,  which  waa  refuted  on  acoonnt  of  the  non-arrival  of  the  aeeuritica,  but  defendant 
■aid  that  when  the  securftiee  arrlTed  he  would  accept.  The  title  to  the  property  refened  to 
waain  A.  to  whom  a  balance  of  (800  waa  dne  on  acoonnt  of  the  por^taeo  money.  Ptalntifl^ 
In  order  to  complete^  the  title,  save  hit  note  to  A.  for  the  amoont  ao  due  and  proeorad  a  deed 
to  be  made  in  the  name  of  defendant.  The  deed  waa  tendered  to  defendanfbut  ho  rafaaed\o 
aooept,  partly  on  account  of  the  delay,  and  partly  becauae  the  title  to  the  property  waa  not  In' 
J.  C.  C  at  the  time  of  the  requeat  and  promiae  to  accept. 

niere  waa  aome  evidence  of  a  d^atlnet  contract  between  plaintUf  and  defendant  that  If  the 
former  would  procure  the  deed  of  the  property  the  Utter  would  accept,  but  the  learned  Jo^ 
who  trf  ed  the  cause  Inatructcd  the  Juty  that  the  only  contract  waa  that  expreoMd  la  the  tale- 
(mm  o.  J.  C.  C.  and  defendant's  reply  thereto,  and  that  ihls  waa  a  contmot  upon  whkh  the 
plaintiff  could  not  maintain  an  action,  and  withdrew  from  the  "SteiMoration  of  the  Jwy  tha 
•videace  aa  to  a  contract  betwoen  plaintiff  and  defendant,  and  the  queatlon  at  to  tho 
naaoiiableneoa  of  the  delay.  The  Juiy  found  tor  defendant  and  a  ntla  tat  a  new  trial  wti 
taken  under  the  statute. 

H«(d,  jMT  Sia  W.  Yomio,  C.  J.,  Jomsroin,  E.  J.  and  DwBaibs,  J.,  Dodb  and  Wkuuni 
i  J.,  diaseaUag,  that  the  rule  fOr  a  new  trial  muat  be  made  ahaolnta. 
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Sib  Wm.  Yotjng,  C.  J.,  now^  (July  26th,  1871),  delivered 
the  judgment  of  the  Court : — 

The  plaiutiff  in  this  case  relied  upon  his  thiixl  count,  and 
upon  the  telegrams  of  7th  October,  1867,  in  coanection  with 
the  promises  subsequently  made  by  the  defendant.  It  is  clear 
that  when  the  orders  were  first  presented  to  the  defendant  ho 
was  not  bound  to  accept  them,  because  he  hkc\  not  got  the 
deed.  According  to  the  plaintiff's  evidence,  the  defendant 
said  that  when  he  got  the  deed  he  wotild  accept  the  orders. 
The  deed  was  to  be  from  the  Archibalds,  of  property  of 
Campb^l,  at  Invemeaa,  the  property  being  worth  §1,000,  and 
the  balance  due  on  it  to  Archibalds, 'i^SOO,  Upon  this  tho 
plaintiff  applied  to  the  Archibalds  for  the  deed,  and  gave 
them  his  own  note  for  the  8300,  which  they  put  into  the 
bank.  The  deed  bears  date  a  little  over  three  months  after 
the  orders,  and  is  in  the  name  of  the  defendant,  with  release 
of  dower  and  affidavits  for  registry.  No  question  was  raised 
as  to  its  sufficiency  to  convey  the  title  and  perfect  it  in  the- 
defendant  when  recorded.  It  is  a  matter  of  no  importance,  as 
I  think,  whether  the  deed  came  from  Ardiibcdds  ot  Campbell, 
if  the  tit}e  was  good.  The  question  is,  had  the  defendant  a 
right  to  reject  it  on  aecount  of  this  difierence,  and  of  the  lapse 
of  time  between  the  7th  of  October  and  the  13th  of  January, 
When  the  plaintiff  tendered  him  the  deed,  about  the  end  of 
Januai^,  the  defendant  said  :  "  Do  not  be  in  a  hurry,  wait, 
Campbell  will  be  up  in  a  few  days."  O'Connor  says :  "  The 
defendant  said,  when  securities  arnved,  he  would  accept. 
He  meant  the  deed  and  confession  of  judgment.  I  went  to 
defendant  with  the  deed  in  Januai^ ;  tendered  it  to  defendant. 
His  answer  was  that  he  had'nt  heard  from  Campbell  in  three 
weeks.  He  made  no  objection  to  me  about  deed  or  warrant 
of  attorney."  The  defendant,  in  his  evidence  says :  "  I  refused 
to  accept,  saj'ing  the  collateral  securities  had  not  reached  me. 
A  confession  in  my  favor  from  Camp}>ell,  and  the  orders,  were 
left  with  me.  Campbell  proposed  to  give  me  a  deed  of  pro- 
perty he  did  not  own.  Skerry  tendered  me  the  deed.  I 
thought,  when  I  got  the  telegram.  Campbell  owned  the  land. 
If  Campbell  had  produced  the  securities  at  the  time,  I  would 
have  accepted  the  bills.  At  last  I  said  I  considered  the  thing 
at  an  end.    Before  I  got  the  deed  tendered  I  said  I  would 
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have  nothing  to  do  with  the  ordern."  The  defendant  then 
sent  to  the  bank  and  took  up  the  plaintiff's  note  for  the  S300, 
having  taken  a  judgment  against  CampbdL  for  $4,()00  on  a 
confession  which  CampbdL  had  sent  him,  without  notice  to 
the  plaintiff. 

The  defence,  therefore,  rests  on  the  deed  having  come  from  the 
ArehHalds,  and  on  the  lapse  of  time  being  reasonable  or  other- 
w:ise,  which,  as  I  cannot  help  thinking,  was  a  question  for  the 
jurj«  But  the  learned  Judge,  after  telling  the  jury  that  the 
only  contract  in  the  case  was  to  be  found  in  the  telegram  from 
OampheU,  and  the  telegram  from  the  defendant  in  reply,  and 
that  the  contract  was  one  on  which  the  plaintiff  could  not 
maintain  an  action,  and  remarking  on  the  third  count  and  the 
facts  in  proof,  concluded  by  instructing  them  to  find  for  the 
defendant,  leaving  them  no  option,  which,  as  I  think,  they 
should  have  had 

I  have  looked  with  some  care  into  the  cases,  and  I  incline  to 
the  opinion  that  had  the  contract  depended  on  the  telegralms 
alone,  Pitta  could  not  have  maintained  an  action  on  them, 
though  intended  for  his  protection  and  benefit  It  would  seem 
that,  under  these  circumstances,  he  would  still  have  been  con- 
sidered a  stranger  to  the  consideration.  In  the  ease  of 
Txoeddle  v.  Atkinson,  4  L.  T.  Reps.,  (N.  S.),  468 ;  1  Be$t  A 
Smith,  393,  WiglitTnan,  J.,  said :  ^  It  is  now  well  established 
that,  at  law,  no  stranger  to  the  consideration  can  take 
advantage  of  the  contract,  though  made  for  his  benefit"  And 
Crompton,  J.,  said:  ''The  old  cases  are  inapplicable  to  the 
modern  action  of  assumpsit  The  modern  cases  have  over- 
ruled the  old  decisions,  and  it  is  now  clear  lav^  that  the 
consideration  must  move  from  the  party  entitled  to  sue  u^on 
the  contract"  This  was  held  in  1861,  and  must  be  accepted 
as  the  English  rule.  It  would  appear  from  the  note  to  the 
American  edition  of  it,  101  English  Comm/>n  Law  RepoAs, 
898  that  the  rule  is  somewhat  different  there,  and  that  the 
decisions  in  the  Courts  of  the  United  States,  while  they  are 
conflicting,  generally  lean  the  other  way. 

But  the  plaintifi  did  not  rely  on  the  telegrams  alone,  but 
on  the  subsequent  promise  of  the  defendant,  founded  on  and 
recognizing  them,  and  on  the  act  of  the  plaintiff  in  procuricg 
the  deed,  which  he  tendered  to  the  defendant  along  with  the 
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warrant,  thus  fulfilling  the  condition  of  riefendant's  telegraphic 
reply.  In  this  view  the  text  books  favor,  I  think,  the  plain- 
tiff's right  of  recovery.  In  Smith's  Leading  Caaes,  vol.  1,  p.  70, 
it  is  said  that  the  onl}'  difficulty  that  can  arise  in  such  cases 
is  on  the  question  that  sometimes  occurs,  whether  the  consid* 
eration  moved  from  the  plaintiff,  as,  for  instance,  if  A,  in 
consideration  of  something  to  be  done  by  B  were  to  promise 
something  to  C,  C  being  a  stranger  to  the  consideration,  unless 
he,  in  some  way  had  intervened  between  A  and  B,  could  not 
sustain  an  action  on  the  promise,  for  which  the  case  of  Pi%ce 
v.  Eaeton,  4  B.  &  Ad.,  433,  is  an  authority.  But  if  the  plain- 
tiff have  intervened  in  the  agreement,  that  has  been  held  to 
be  sufficient,  of  which  the  case  of  Tipper  v.  BicJcKieU,  3  Bing., 
N.  C,  710,  is  an  erample.  This  distinction  is  noted  also  in 
Addison  on  Contracts,  5th  ed.,  929.  After  stating  the  general 
rule,  as  above, he  adds,  "If  the  act  or  service,  however,  has 
been  rendered  to  the  defendant  at  the  instance  or  request,  and 
through  the  instrumentality  and  procurement  of  the  plaintiff 
it  has  been  held  that  the  consideration  moves  from  the  plain- 
tiff so  as  to  enable  him  to  maintain  an  action  upon  the  promise, 
1  VentHs,  207,  Cro.  Car.,  408. 

The  main  difficulty  the  plaintiff  has  to  encounter  is  the 
Statute  of  Frauds.  How  far  is  the  defendant's  promise  only 
a  verbal  promise  to  answer  for  the  debt  of  another,  and  there- 
fore within  the  statute,  or  an  independent  promise  founded 
upon  an  act  done  by  the  plaintiff,  at  the  request,  express  or 
implied,  of  the  defendant.  As  the  statute  was  scarcely  men- 
tioned at  the  argument,  and  no  authorities  were  cited  upon 
this  point,  I  do  not  feel  myself  called  upon  to  give  an  opinion 
on  it.  It  is  well  worthy,  however,  of  the  consideration  of  the 
plaintif)*s  counsel. 

I  may  suggest,  also,  another  view  of  this  case,  on  which 
nothing  has  been  said,  and  that  is  the  effect  of  the  deed.  In 
whom  is  the  title  of  the  property  occupied  by  Campbell  /.  Not 
in  him,  for  he  never  had  title.  Not  in  Taylor,  for  although 
he  obtained  the  first  judgment  against  Campbell,  that  gives 
him  no  title,  and  he  refused  Archibald's  deed  when  tendered 
to  him.  Not  in  Pitts,  for  his  name  is  not  in  the  deed,  while 
Archibalds  have  executed,  a  deed  not  jret  delivered,  and  have 
been  fully  paid.    Here  is  matter  for  the  Court  of  Equity^ 
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unless  the  parties  have  the  good  sense  to  look  to  the  real 
merits  of  the  case,  and  avoid  the  further  interposition  of 
Courts.  As  it  is  I  think  that  further  investigation  of  the 
case  is  essential  to  the  ends  of  Justice,  and  that  it  is  our  duty 
to  make  the  rule  absolute  for  a  new  triaL 

Johnstone,  £.  J. — I  think  the  third  count  sets  out  a 
sufficient  contract  between  plaintiff  and  defendant,  that  is  to 
say,  the  plaintiff  having  delivered  to  the  defendant  a  warrant 
to  confess  for  SI 400,  executed  hy  Samuel  C.  Campbell  in  favor 
of  the  defendant,  and  presented  to  the  defendant  for  accept- 
ance two  orders  drawn  bj'  Campbell  on  defendant  in  favor  of 
plaintiff.  The  defendant  agreed  that  if  plaintiff  would  procure 
to  be  made  in  his  name,  and  tendered  to  him  a  deed  of  a  piece 
of  land  and  water  at  Ingonishf  in  possession  of  CampbeU,  he 
would  accept  the  orders.  The  breach,  is  that  plaintiff  at  great 
expense  did  procure  the  deed  and  tendered  it  to  defendant 
who  refused. 

The  plaintiff  swears  that  when  he  left  with  defendant  the 
orders  and  confession,  the  defendant  asked  for  the  deed  he  was 
to  get,  referring  to  telegrams  that  had  passed  between 
Campbell  and  Taylor.  Plaintiff  promised  to  get  it,  and 
soon  after  defendant  told  plaintiff  that  when  he  got  the  deed  he 
would  accept  the  orders.  Plaintiff  tendered  the  deed,  to  which 
defendant  took  no  exception.  Campbell  had  bought  from 
Archibalds,  who  held  the  title  till  the  payment  of  the  purchase 
money  was  complete,  and  plaintiff  had  to  give  Avdiibalds  a 
note  for  $300  before  he  could  get  the  deed.  O^Connor^s  testi- 
mony is  to  the  same  eflect  The  deed  was  produced,  and  is 
from  the  Arckilxdds  direct  to  defendant.  The  defendant  dot?s 
not  deny  these  ^txitements,  but  essentially  admits  them.  He 
says  the  orders  ami  confession  were  left  with  him  by  plaintiff 
or  some  one  on  his  behalf,  and  that  the  reason  he  gave  for 
not  accepting  wiis  that  the  collateral  securities  had  not  reached 
him.  He  also  says  that  if  Campbell  had  produced  the 
securities  at  the  time  he  would  have  accepted  the  bills.  But 
he  is  silent  as  to  the  essential  point,  that  he  said  to  plaintiff 
that  when  he  got  the  deed  he  would  accept. 

From  the  evidence  it  appears  that  the  defendant  dealt 
with  the  plaintiff  and  recognised  him  as  the  person  who  was 
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to  procure  the  deed.  There  may  be  some  ambiguity  here,  but 
that  was  for  the  jury,  and  there  was  certainly  evidence 
enough  to  authorize  the  conchision  that  defendant  promised 
plaintiff  that  if  he  (the  plaintiff)  would  get  the  deed  he  would 
accept,  if  the  jury  saw  fit  to  come  to  that  conclusion.  The 
fact  that  the  deed  came  from  the  Archibalds  direct  does  not 
alter  the  case  if  the  real  estate  was  the  same,  and  the  title 
was  conveyed  to  the  defendants.  Nor  does  a  technical 
variance  arise  from  that  cause,  becaufto  the  third  count  does 
not  necessarily  mean  that  the  deed  was  to  conie  from  the 
Ai'chibalds,  the  allegation  being  that  the  title  was  in  them, — 
and  it  is  alleged  that  the  deed  tendered  did  convoy  the  title 
to  the  defendant  There  is  indeed  one  point  on  which  the 
count  and  evidence  vary.  It  is  stated  that  as  soon  as  the  deed 
was  executed  by  the  plaintiff,  defendant  promised  to  accept. 
This  was  not  taken  on  the  trial,  and  had  it  been  it  was  an 
inadvertence  to  have  been  amended  bj*  altering  the  words 
"  executed  by  plaintiff"  into  *'  obtained  by  plaintiff." 

The  defence  set  up  in  the  plea  and  by  the  defendant  in  his 
evidence,  that  there  had  been  unreasonable  delay,  was  for  the 
jury. 

The  only  points  taken  for  nonsuit  were  that  there  was  no 
consideration  as  regards  defendant.  There  was  consideration 
on  both  sides, — it  was  gain  to  the  defendant  to  get  a  deed  of 
land,  it  was  loss  to  the  defendant  to  pay  money  to  procui*e  it ; 
what  the  value  of  the  land  was  it  was  for  the  defendant  to 
consider ;  it  does  not  enter  into  the  question.  The  objection 
was  that  there  was  no  contract  with  plaintiff.  But  there  was 
a  contract  with  him  if  the  defendant  said  to  him, ''  If  you  will 
procure  me  a  deed  I  will  accept."  The  evidence  fairly  beai*s 
this  construction,  if  there  was  a  doubt  it  was  for  the  jury. 

An  objection  has  been  taken  on  the  Bench  which  was  not 
taken  at  the  trial  or  at  the  argument  as  far  as  my  minutes 
extend,  but  which,  if  well  founded,  it  is  for  the  plaintiff's 
interest  should  be  now  stated.  It  is  that  the  agreement 
should  have  been  in  writing  as  a  promise  to  pay  the  debt  of 
another.  But  I  hta  of  opinion  that  if  there  was  a  contract,  it 
was  original  and  not  collateral,  and  that  the  Statute  of  Frauds 
does  not  apply. 
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The  learned  Judge  liaving  directed  the  jury  to  find  for  the 
defendant,  without  leaving  the  plaintiff's  case  to  their  judg- 
ment, I  am  of  opinion  that  the  rule  should  be  made  absolute 
for  a  new  trial. 

DesBarres,  J. — This  was  an  action  brought  on  a  verbal 
agreement    alleged    to   have   been   made   by   plaintiff*  with 
defendant,  whereby  the  defendant  agreed  to  accept  two  orders  or 
inland  bills  of  exchange,  dmwn  upon  him  by  one/.  C  CampbeU 
favor  of  the  plaintiff,  each  for  S700,  payable  at  12  and  18 
months  from  the  date,  the  plaintiff*  procuring  to  be  made  out 
in  defendant's  name  and  tendering  to  him  a  deed  of  a  certain 
piece  of  land  situate  at  Ingtniish,  in  the  county  of  Victoria, 
in  the  possession  of  Caviphell,  the  title  whereof  was  in  Messrs. 
f).   Arddhald    and    Blowers    Archibald.      It  appears   that 
Cumphell,  the  drawer  of  the  bills,  being  indebted   to   the 
the  plaintiff*  in  the  sura  of  81400^  for  which  he  was  pressed 
for  payment,  on  the  1st  of  October,  18G7,  at  Ingonish,  tele- 
graphed to  the  defendant  to  this  effect :  "  I  owe  Daniel  H» 
Pitts  81400 ;  contrary  to  his  promise  he  has  come  down  upon 
nie  suddenly  ;  will  give  you  a  deed  of  property  and  confession 
if  you  accept  amount,  half  at  12  months  and  half  at  18  months." 
To  this  the  defendant  i*eplied  by  telegmm  dated  Halifax^  7th 
Octofycry  1867 :  "  Forward  me  the  security,  and  will  accept  the 
drafts  at  the  time  you  mention."     On  receipt  of  defendant's 
telegram  Campbell  drew  the  orders  or  inland  bills  of  exchange 
referred  to,  and  handed  them  to  OVonnor,  the  plaintiff's  clerk 
or  agent  at  Inrjonisli,  together  with  a  warrant  of  attorney  to 
confess  judgment  in  favor  of  the  defendant  for  $1400,  being 
the  amount  of  the  two  orders.    These  orders  were  shortly 
afterwards  presented  by  plaintiff*  to  defendant  for  acceptance, 
and  Campbell* s  warrant  of  attorney  to  confess  judgment  was 
at  the  same  time  left  with  the  defendant,  but  the  defendant 
refused  to  accept  the  orders  in  the  absence  of  the  deed  which 
he  required  from  Campbell  of  his  property.     The  plaintiff  in 
his  evidence  says :  "I  got  the  orders  in  October  the  first  time; 
I  left  the  papers  with  defendant ;  defendant  asked  me  where 
the  deed  was;  the  deed  he  was  to  get  which  I  was  to  try 
to  get  for  him;  I   told  him  I  would  get   it;  I  called  on 
defendant,  again  the  n^zt  day  in  Halifax ;  he  aaid  when  he 
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got  the  deed  he  would  accept  the  orders.  The  deed  was  to  be 
from  the  Arctdbalda  of  property  of  CampheWa  at  Inveimesn, 
The  plaintiff  obtained  a  deed  from  the  Messrs.  Archibald  on 
giving  them  his  note  for  S300  and  tendered  it  to  the  defendant 
about  the  end  of  January,  1868,  who  made  no  objection  to 
the  deed,  but  did  not  accept,  nor  did  he  expressly  say  he 
would  not  accept  it;  he  merely  said  to  the  plaintiff  when  he 
tendered  it,  "  Don't  bo  in  a  hurry,  wait;  Campbell  will  be  up 
in  a  few  days.*'  O'Connor  says:  ''I  called  on  defendant 
Hcveral  times  to  get  acceptances;  defendant  said  when 
securities  arrived  he  would  accept ;  he  meant  deed  and  con- 
fession of  judgment ;  I  went  to  defendant  with  the  deed  in 
in  January,  tendered  it  to  defendant ;  his  answer  was  that 
he  had  not  heard  from  Campbell  for  three  weeks ;  he  made  no 
objection  to  me  about  the  deed  or  warrant  of  attorney ;  I 
called  on  defendant  several  times  before  I  got  the  deed ;  he 
did  not  accept  the  orders."  The  plaintiff  rested  his  case  on 
this  evidence,  and  the  question  is  whether  it  is  sufficient  to 
establish  the  contract  set  out  in  th^  third  count  of  his  writ  on 
which  he  relies.  The  impression  on  my  mind  is  that  the 
evidence  does  not  go  far  enough  to  support  the  third  count, 
for  it  certaynl}'  is  not  at  all  clear  that  in  saying  he  would 
accept  the  orders  when  he  got  the  deed,  the  defendant  meant 
it  to  be  understood  as  a  new  contract  with  plaintiff  apart 
from  that  he  had  previously  made  by  telegram  with  CampbdL 
rhe  language  used  was,  as  it  appeai-s  to  me,  a  mere  reiteration 
jf  his  engagement  with  Campbell,  and  not  such  as  can  l)e 
construed  as  making  a  new  contract  with  the  plaintiff  himself. 
Now  the  evidence  of  the  plaintiff  on  one  side,  and  that  of  the 
defendant  on  the  other,  is  not  conflicting  and  irreconcilable. 
The  defendant  says  that  he  knew  nothing  of  the  plaintiff  in 
the  transaction,  and  had  no  communication  with  him ;  that 
plaintiff,  or  some  other  person  on  his  behalf,  presented  the 
drafts  to  him,  and  he  refused  to  accept  them,  as  the  collateral 
securities  had  not  reached  him.  He  adds, ''  I  declined  at  fii'St, 
and  ever  since  Campbdl  proposed  to  give  a  deed  of  property 
he  did  not  own ;  if  Campbdl  had  produced  the  securities  at 
the  time  I  would  have  accepted  the  bills ;  I  always  gave  the 
same  answer,  at  last  I  said  I  considered  the  thing  at  an  end ; 
befora  I  got  the  deed  tendered  I  said  I  would  have  nothing  to 


386  PITTS   V.   TAYLOR. 

do  with  the  orders."  It  may  be  that  Campbell,  for  whose 
accommodation,  and  at  whose  request,  the  defendant  at  first 
agreed  to  accept  the  bills,  can  ipaintain  an  action  against 
the  defendant  for  not  accepting  them  when  the  deed  was 
tendered  to  him,  but  it  is  quite  clear  that  the  plaintiff  cannot 
maintain  the  present  action  unless  he  can  show  that  the  new 
contract  he  has  declared  upon  was  actually  made  with  him 
by  defendant.  The  jury  were  not  required  by  the  learned 
Judge  to  express  any  opinion  as  to  the  sufficiency  or  insuffi- 
ciency of  the  evidence  to  sustain  the  new  contract,  his  own 
impression  being  as  mine  is,  that  it  only  applied  to  the 
contract  m  ade  between  Campbell  and  the  defendant.  If  the 
evidence  on  that  point  had  been  submitted  to  the  jury,  as  I 
think  it  ought  to  have  been,  they  possibly  might  have  taken 
a  different  view  of  it,  but  as  it  was  withdrawn  from  their 
consideration,  I  think  there  ought  to  be  a  new  trial  on  that 
ground. 

DoDD,  J. — This  was  an  action  on  a  contract  between  the 
parties  in  the  cause,  and  the  plaintiff  claims  under  that  con- 
tract a  right  to  recover  from  the  defendant  the  amount  of 
two  inland  bills  or  orders  drawn  by  one  Cumplydl  upon  the 
defendant  in  favor  of  the  plaintiff,  which  the  defendant 
refused  to  accept,  notwithstanding  his  contract  so  to  do.  The 
jury  under  the  direction  of  the  leai-ned  Judge  who  presided  at 
the  trial  of  the  cause  found  a  verdict  for  the  defendant.  The 
causd'then  came  before  the  Court  under  a  rule  taken  under 
the  statute  for  a  new  trial.  At  the  argument  at  the  last  term 
the  counsel  for  the  plaintiff  contended  that  the  Judge  had 
improperly  withdrawn  from  the  jury  the  issue  raised  by  the 
third  count  in  his  writ,  that  there  was  evidence  given  at 
the  trial  to  sustain  that  count,  but  that  the  Judge  had  not 
submitted  it  to  the  jury. 

The  third  count  alllerres  that  Campbdl,  being  indebted  to 
plaintiff  in  the  sum  of  31400,  drew,  on  the  9th  October,  I8C7, 
two  orders  oa  the  defendant  payable  to  plaintiff,  for  that 
amount,  at  12  and  18  months  after  date  by  equal  payments  of 
S700 ;  that  plaintiff  afterwards  presented  the  said  orders  t^ 
defendant  for  acceptance,  and  at  the  same  time  tendered  to 
him  a  warrant  of  attorney  to  confess  a  judgment  in  tb« 
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Supreme  Court  m  favor  of  defendant  for  $1400  and  costs, 
executed  by  the  Mud  Campbdl ;  that  the  defendant  then 
agreed  to  ateept  the  said  ordera  if  plaintiff  would  procure  to 
be  made  out  in  his  name  and  tendered  to  him  a  deed  of  cer- 
tain lands,  &c^  mtuate  at  Ingoniak,  in  possession  of  said 
CamfbeU^  the  title  being  in  the  Hon.  T.  D.  ArdiibcUd 
abd  SlowefB  Archibald  ;  Uiat  so  soon  as  tlie  deed  was  executed 
by  plaintiff  and  tendered  to  defendant,  he  (defendant)  would 
accept  the  ^d  orders;  that  plaintiff  at  great  costs  and 
expenses  did  procure  the  said  ^eed  to  be  duly  prepai*ed  and 
executed,  and  the  tide  of  the  said  premises  to  be  thereby  con* 
veyed  to  the  said  defendant,  and  then  tendered  the  same  to 
him  and  then  requested  him  to  accept  the  said  orders,  but  the 
said  defendant  refused  to  accept  the  same. 

Our  finA  inquiiy  must  be  to  ascertain  if  there  was  any 
evidence  to  vupport  this  third  count  The  plaintiff*s  counsel 
at  the  argument  contended  that  there  was,  and  referred  to  the 
communications  between  plaintiff  and  defendant  when  he 
presented  the  xxrders  for  acceptance,  esd  defendant  then 
said,  when  he  i^eceived  the  de^  he  was  to  get,  he  would 
accept  the  orders.  The  deed  referred  to  by  defendant  miist 
have  been  the  deed  mentioned  in  CampbdVs  telegram. and  not 
any  other.  The  telegi*am  is  as  follows,  from  Campbell  to 
defendant,  dated  7th  OcUAer,  18C7 :— "  I  owe  2).  H.  Pitta  $1400; 
contrary  to  his  promise  he  has  come  down  upon  me  suddenly; 
will  give  ycm  deed  of  property  and  confession  if  you  accept 
amount,  half  at  12  months,  half  at  18  months.''  Defendant's 
answer : — *"  Forward  me  'security,  I  will  accept  drafts."*  If  the 
telegram  referred  to  the  land  owned  by  the  A  rcK&oZcb,  then 
Campbell  undertook  to  do  what  lie  bad  not  the  power  of  doing ; 
wlienhe  sent  it  to  defendant  lie  was  not  the  owner  of  the  land 
be  agreed  to  transfer  to  defendant,  it  then  belonged  to  the 
Messrs.  JlrrAtboZd, with  vfhomCampbeU  had  a  veriMtl  agi*eement 
to  purchase,  and  to  whom  be  had  paid  some  part  of  the  purchase 
money,  but  had  not  pat  any  "buildings  on  the  property  after 
the  purchase ;  be  was  therefore  in  no  position  to  give  a  deed 
to  defendant,  but  entirely  dependent  upon  the  Archiialda  as 
to  whether  they  would  give  a  title  to  the  defendant  or  other- 
wise. It  is  somewhat  strange  that  neither  O'Connor  nor 
ComjabsZI  refer  fai  tbeir  evidence  tc  the  property  that  waa 
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intended  to  be  covered  by  the  deed  mentioned  in  the  telegram. 
The  natural  conclusion  that  the  defendant  would  draw  from  it, 
and  what  he  did  draw  was  that  it  referred  to  property,  then 
owned  by  Campbell,  and  that  the  deed  and  confession  of 
judgment  could  and  would  be  given  to  the  defendant  at  the 
same  time,  and  any  promise  that  the  defendant  made  to 
plaintiff  that  he  would  accept  the  orders  when  he  received 
the  deed  must  have  had  reference  to  property  owned  by 
Camjybell  at  the  date  of  the  telegrams,  and  not  dependent 
upon  title  to  lands  in  other  persons.  The  ,def endant  admits- 
that  if  Campbell  had  produced  the  securities  at  the  time  he 
would  have  accepted  the  orders,  but  before  the  deed  was 
tendered  he  i*epudiated  the  whole  transaction.  It  must  be 
recollected  the  deed  was  not  tendered  until  late  in  January^ 
between  three  or  four  months  after  the  date  of  t^e  telegrams, 
and  to  my  mind  it  is  obvious  that  at  that  late  date  the 
defendant  was  justified  in  refusing  to  accept  it»  and  also 
declining  to  accept  the  orders.  I  have  failed  to  discover  any 
evidence  to  support  the  third  count  The  count  refers  to  a 
deed  of  land  particularly  described  in  the  possession  of 
Campbell  and  owned  by  the  Archibalds^  to  be  executed  by 
him  and  tendei*ed  to  defendant,  and  then  defendant  .would 
accept  the  orders.  The  telegrams  have  no  reference  to 
ArchibaUU*  property,  and  O'Connor  in  his  evidence  makes  no 
refei^ence  to  it.  Upon  his  return  to  Halifax  he  says  he  called 
upon  defendant,  who  said  he  would  accept  when  securities 
arrived.  The  plaintiff  says,  "  I  presented  the  ordei-s  to  defend- 
ant for  acceptance,  when  he  aske<I  me  where  the  deed  was 
that  he  was  to  get ;"  which  plaintiff  says,  "  I  was  to  try  to  get 
for  him,  and  I  told  him  I  would  get  it"  The  next  day  he 
again  called  upon  defendant,  who  said  when  he  got  the  deed 
he  would  accept  the  orders.  The  deed  was  to  be  from  the 
Ardiibaids  of  propert}*  of  CampbdVs  at  Ingonith^  so  says>  the 
plaintiff,  but  he  does  not  say  it  was  so  understood  by  the 
defendant,  neither  does  he  in  his  evidence  refer  to  the  descrip- 
tion of  the  land  that  the  deed  wan  to  cover.  The  count 
deseribes  it  as  land,  and  land  covered  by  water,  containing 
three  roods  or  thereabouts.  If  this  conversation  amounted  to 
a  contract  between  plaintiff  and  defendant,  then  it  was  a  sub- 
stituted conti*act  for  that  entered  into  between  (ktmpbeU  and 
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the  defendant,  without  Campbell  being  a  party  to  it.  If 
under  the  contract  by  the  telegrams  between  the  parties  to 
them,  Campbell  had  furnished  to  defendant  a  deed  of  his  own 
land  and  a  confession  of  judgment,  and  upon  their  receipt  by 
the  defendant  he  had  refused  to  accept  the  orders,  Campbell, 
in  that  case,  we  may  assume,  would  hare  had  an  action  against 
him,  but  it  would  give  no  action  to  the  present  plaintiff;  his 
right  to  an  action  can  only  grow  out  of  the  conversations  he 
had  with'  the  defendant  when  he  presented  the  orders  for 
acceptance,  and  that  right  he  has  failed  to  prove  under  the 
third  count  of  his  writ,  upon  which  alone  he  relied.  There  is 
no  mutuality  proved  to  support  that  count,  therefore  no  con- 
sideration for  the  defendant  to  accept  the  orders.  Had  the 
plaintiff  failed  to  procure  the  deed  from  the  Archibalds,  the 
defendant  would  have  had  no  action  against  him ;  all  by  his 
evidence  he  had  undertaken  to  do  was  to  try  to  get  the  deed 
for  the  defendant  Such  is  the  construction  I  put  upon  his 
words  taking  them  altogether.  The  consideration  must  be 
such  as  tiie  party  undertaking  has  power  by  law  to  perform 
or  cause -to  be  performed.  In  Harvey  v.  Gibbons,  2  Lev.,  161, 
the  plaintiff  declared  that  he  being  bailiff  to  J.  S.,  the 
defendant,  in  consideration  that  plaintiff  would  discharge 
the  defendant  of  a  debt  due  to  J.  S.,  promised,  &c.  After  ver- 
dict and  judgment  for  the  plaintiff  in  the  Court  below,  it 
was  reversed  because  the  plaintiff  could  not  discharge  a 
debt  due  to  his  master  The  same  principle  vrnx  recognized  by 
Kenyan,  C.  J.,  in  Nerot  v.  Wallas,  3  T.  R.,  23,  when  the 
consideration  was  that  the  plaintiffs  who  were  assignees  under 
a  commission  of  bankruptcy  against  J.  S.  would  forbear  to 
proceed  to  have  the  examination  of  J.  S.  taken  before  the 
commissioners  concerning  certain  sums  with  which  J.  S.  was 
charged,  and  that  the  commissioners  would  forbear  and  desist 
accordingly.  Lord  Kenyan  said,  "  The  ground  on  which  I 
found  my  judgment  is  this,  that  every  person  who  in  consid- 
eration of  some  advantage  either  to  himself  or  another  promises 
a  benefit,  must  have  the  power  of  conferring  that  benefit  up 
to  the  extent  to  which  he  professes  that  benefit  should  go 
and  that  not  only  in  fact  but  iii4aw.  Now  as  to  the  promise 
made  by  the  assignees,  which  was  the  consideration  of  the 
defendant's  promise,  it  was  not  in  their  power  to  perform  it, 
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because  the  comraissioners  had  nevertheless  a  right  to  examine 
the  bankiiipt.**  The  langaage  of  his  Lordship  is  large  enough 
and  general  enough  to  apply  to  the  case  we  are  considering. 
The  plaintiff  herein  undertook  to  get  a  deed  of  land  from  the 
Messrs.  Archibald  for  the  defendant  in  consideration  of 
defendant  accepting  the  orders,  he  undertook  in  fact  what  he 
had  in  law  no  power  to  perform,  as  the  ArchibatcU  had  the 
right  to  refuse  the  deed.  The  agreement  between  the  plaintiff 
and  *  defendant  is  wanting  in  its  most  essential  element 
Admitting  it  to  hare  been  the  intention  of  the  parties  to  it  to 
make  it  a  valid  agreement,  it  should  have  been  reduced  to 
writing.  It  was  an  agreement  on  the  part  of  the  defendant 
to  pay  the  plaintiff  a  debt  due  by  him  to  a  thkd  party  upon 
certain  conditions  which  were  certainty  remote  and  depending 
upon  uncertain  contingencies.  But  apart  from  other  consid- 
erations that  press  upon  me  in  this  case,  I  am  of  opmion  that 
there  was  no  binding  or  valid  agi-eement  between  the  plaintiff 
and  defendant  sufficient  to  support  this  action;  as  I  have 
ali*eady  said,  to  make  it  binding  it  should  have  been  made  in 
writing.  Under  these  drcumstauces,  I  think  the  learned 
Judge  was  correct  in  directing  the  jury  to  find  for  the  defend- 
ant, and  that  the  rule  for  a  new  trial  should  be  disdiarged 
with  costs. 

WiLKiNS,  J. — ^The  Judge  who  tried  this  cause  told 
the  jury,  first,  thaL  the  evidence  disclosed  no  contract 
made  by  the  defendant  \dth  the  plaintiff*;  secondly,  he 
instructed  them  in  efTect  that,  (if  such  a  contract  marked  the 
case),  the  contntct  set  out  in  the  third  count,  confessedly  the 
only  one  on  which  plaintiflT  could  rely,  was  substantially 
different  from  the  contract  proved.  It  bring-  an  established 
principle  that  a  plaintiff  can  only  recover  aecumdum  allegata;. 
we  will  first  consider  the  second  point  adverted  to,  and  try 
whether,  in  this  case,  the  allegata  and  the  probata  are  in 
accordance  with  each  other.  This  must  be  answered  in  the 
negative  upon  the  plaintiff's  own  showing.  The  count  in 
question  contains  an  allusion  to  the  interchange  of  telegrams 
between  Campbell  and  the  defendant  and  the  contract 
between  those  parties  which  it  embodied,  although  that  con- 
tract  was  made  with  the  plaintifTs  knowledge,  and  would^if  i 
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ried  out,  have  operated  for  his  benefit,  and  would  have  formed 
the  basis  of  all  negotiations  and  intercourse  that  afterwards 
took  place  between  these  parties  and  necessarily  entered  into 
their  last,  which  were  unmeaning  and  unintelligible  without 
it.  (Here  the  Judge  read  the  third  count.)  Now  what  con- 
sideration is  h  erein  stated  for  the  alleg^eti  promise  of  defendant 
to  accept  the  billM  in  question.  The  answer  of  course  is,  "  the 
plaintiffs  procuring  to  be  made  out  in  defendant's  name  and 
tendei'ed  to  him  a  deed  of  certain  land  in  possession  of  the 
said  Cam/phdl  and  whereof  the  title  was  in  the  Archibald^y 
When  tho  natural  and  obvious  questions  arise  and  are  put, 
viz.,  "  What  deed  was  this,  and  of  what  land,  and  what  con- 
nexion had  the  deed  and  the  land  with  Campbdl**  the  answers 
are  found  in  the  telegraphic  correspondence  referred  to  only, 
and  that  alone  can  give  them.  If,  therefore,  any  6uch  con- 
ti*act  was  made,  the  telegi*ams  were  an  essential  element — pai*t 
and  parcel  of  that  contract.  The  plaintiff  shows  this.  He 
says :  "  Campbell  owed  me  in  the  full  of  'G7  about  S1400. 
I  sent  O'Connor  to  look  after  my  business.  He  sent  me  these 
two  orders  on  defendant — (the  bills  in  question.")  He  pro- 
ceeds :  "  I  presented  them  to  defendant  for  acceptance,  &c" 
and  then  follows  what  the  plaintiff  calls  defendant's  contract. 
Now,  bearing  in  mind  GGoanorn  agency  for  plaintiff,  he  or 
plaintiff  thus  speaking  by  the  same  O'Connor  who  sent  him 
these  bills,  " I  took,"  says  O Connor,  "the  orders — the  same 
oi-ders  bear  in  mind  which  plaintiff  says  he  received  from 
O'Connor — the  orders  sent  on^bj"  arrangement  with  Campbell" 
Then  follows :  "  Campbell  sent  a  telegram  to  defendant.  I 
saw  it.  *  (I,  plaintiffs  delegated  agent,)*'saw  it  and  dictated  it. 
I  also  saw  an  answer  to  it.  Again,  on  receiving  answer,  I 
di^w  out  orders ;  prepared  warrant ;  Campbell  signed  it.  I 
sent  it  on  with  orders  to  plaintiff  at  Halifax."  There,  then,  I 
pause,  and  ask,  if  a  contract  followed  on  this — ^a  contract  to 
accept  these  bills,  Ls  that  contract  set  out  by  allegations  which 
omit  all  this  matter  which  proceeded  the  making  of  that  con- 
tract and  induced  it  and  necessarily  became  an  esseiitial  part 
of  it  According  to  the  contract  set  out  the  bills  were  agreed 
to  be  accepted  solely  and  exclusively  for  the  1)enefit  of  this 
plaintiff;  according  to  the  real  contract  proved  and  praved  by 
plaintiff  and  his  agent  but  oniitted  in  the  count,  they  were 
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agreed  io  be  accepted  solely  for  the  benefit  of  CampbelL 
Having  been  drawn  with  that  object,  under  what  circum- 
stances, and  from  what  motive,  and  for  what  end  were  these 
bills- drawn  as  proved  ?  Well  and  truly  might  this  defendant, 
regarding  plaintiff's  claim  on  him,  a*»  stated,  say,  **  I  knew 
nothing  of  the  plaintiff  in  the  transaction/'  How  could  the 
defendant  meet  the  plaintiff  and  have  his  (defendant's)  rights 
and  interests  protected  without  all  the  circumstances  being 
alleged  in  the  declaration  ? 

The  statement  of  consecutive  facts  and  acts  as  given  by 
the  plaintiff  himself  is  shortly  as  follows:  '*  Campbdl  is 
largely  indebted  to  him  and  is  pressed  for  the  debt.  The  plain- 
-tiff  dispatches  ff  Connor  to  CampbelVs  residence  at  Ingoniahio 
endeavor  to  secure  that  debt.  O'Connor  arranges  the  balance 
and  urges  payment  to  his  principal.  Campbell  intimates  that 
his  friend  (this  defendant)  may  aid  him.  O'Connor  dictates 
and  Campbell  writes  and  sends  the  telegram  in  evidence  to 
Taylor.  Taylor's  answer  is  shown  to  O'Connor,  On  receiving 
this  the  bills  written  out  by  O'Connor  ai'e  signed  by  Campbell. 
Here  then  is  a  contract  between  Campbell  and  Taylor  which, 
if  carried  out,  will  effect  payment  of  Campbell's  debt  to 
plaintiff.  Plaintiff  thus  intei^sted,  and  being  informed  by 
&Conn>or  of  the  above  transaction,  receives  from  O'Comior  the 
bills  in  question  drawn  for  the  benefit  of  CampbM  and  the 
warrant  of  Campbell  to  Taylor,  and  presents  for  acceptance 
to  Taylor  these  bills,  leaving  the  confession  with  defendant  at 
the  same  time.  Then,  and  at  this  interview  if  at  all  a  con- 
tract, the  contract  sought  to  be  enforced  is  made  by  defendant 
with  the  plaintiff.  I  shall  show  presently  that  every  syllable 
that  passed  at  that  interview  had  plain  and  certain  reference 
to  the  antecedent  contract  alone  between  Cam^pbeU  and 
defendant,  and  that  there  is  in  the  case  not  a  vestige  of  testi- 
mony that  even  looks  to  a  new  and  independent  contract 
between  defendant  and  the  plaintiff.  Then  probably  defendant 
learned  for  the  first  time  a  fact  in  which  he  had  no  interest, 
that  the  title  to  the  land  which  was  to  form  his  security  was 
in  the  Archibalds  and  not  in  the  Campbells  The  Judge  then 
told  the  jury  correctly  that  the  contract,  if  th^re  was  any, 
was  to  be  found  in  the  telegrams  interchanged  between 
CumpbeU — a  stranger  to  the  record — and  the  defendant.   Tha 


JULY,    1871.  393 

former,  being  pi'essed  by  the  plain tiflf  for  a  debt,  addresses 

this  communication  from  Ingoninh,  C,  J9.,  -where  he  did  l«usi- 

i^ess,  to  the  defendant  in  Haii/ax,  to  whom  he  was  then 

largely  indebte<l : 

"  October  7th,  1867. 
"  To  John  Taylor : 

"  I  owe  Danid  Pitta  $1400.  Contrary  to  his  promise  he 
has  come  down  on  me  suddenl}'.  Will  give  3*ou  deed  of 
property  and  confession  of  judgment  if  you  accept  amount, 
half  at  twelve  months,  half  at  eighteen  months. 

"J.  C.  Campbell." 

The  same  day  defendant  replies  by  wire,  thus : 

"  Forward  me  the  security  and  will  accept  draft  at  'time 
you  mention.  "  John  Taylor." 

Some  time  in  that  same  month  plaintiff  visits  jFTaZt/aa;,  and, 
anxious  of  course  to  get  his  debt  secured,  has  an  interview 
with  the  defendant,  and  knowing  what  had  passed  between 
Campbell  and  him,  presents  to  him  CampbdVs  drafts  and  his 
confession  of  judgment.  Before  stating  what  then  took  place 
it  is  necessary  to  remark  that  the  fallacy  of  the  argument  of 
the  plaintiff's  counsel  in  predicating  on  what  then  occurred, 
a  contract  between  the  plaintiff  and  the  defendant  consists  in. 
this,  viz.,  that  obviously  all  that  plaintiff  said  as  to  what  took 
place  at  the  interviews  had  relation  to  what  the  plaintift 
knows  to  have  previously  taken  place  between  Campbell  and 
the  defendant  The  plaintiff  says :  "  Defendant  asked  me 
where  the  deeds  were,"  (meaning,  of  course,  the  deed  which 
CampbeU,  not  the  plaintiff,  had  offered  and  engaged  to  send 
to  the  defendant.)  Plaintiff  again  says :  *'  next  day  defend- 
ant said  when  he  got  the  deed,"  (meaning  that  same  deed 
from  Campbell,)  "  he  would  accept  the  orders/'  (i.  e.,  as  he  had 
engaged  with  Campbell  to  do.) 

Viewing  this  as  it  cannot  but  be  viewed  in  connexion  with 
the' telegrams,  and  then  to  construe  it  into  a  stipulation  on 
the  part  of  the  defendant  to  do  anything  else,  or  more  than 
he  had,  as  plaintiff  well  knew  already  assumed  to  do  to  and 
for  Campbell,  would  be  simply  preposterous.  If  so  construed 
it  would  moreover  be  nudum  pactum  beyond  all  question. 
To  have  submitted  a  question  on  it  to  the  jury,  woiUd  have 
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been,  in  my  opinion,  most  improper  on  the  part  of  the  Judge 
at  the  trial.  AH  that  passed  was  manifestly  a  mere  recogni- 
tion made  to  the  plaintiff  by  defendant  of  what  defendant 
had  undertaken  with  Campbell  to  do  for  him,  and  could  not 
be  construed  otherwise.  As  regards  the  allusion  to  ArcJtibcdd 
made  at  the  interview  I  shall  speak  presently.  The  same 
explanation  must  also  be  given  of  tho  convei^sation  which 
took  place  in  the  following  Jamiary  between  the  plaintiff's 
clerk,  O'Connor,  and  the  defendant.  Thb  witnass  had  dic- 
tated CampbeWs  telegram  to  defendant,  and  had  seen  the 
answer  before  he  came  to  Halifax,  Defendant  then  said  to 
this  person  what  he  had  before  said  to  the  plaintiff  in  mere 
recognition  of  his  promise  to  Campbell :  "  When  the  securi- 
ties arrive  I  will  accept."  Defendant  had  in  that  same 'month 
said  to  the  plaintiff:  **  Don't  be  in  a  hurry ;  wait,  Campbell 
will  be  up  in  a  few  days ;"  and  he,  not  finding  that  Campbell 
came  as  he  had  expected,  most  naturally  said  to  O'Connor,  "I 
have  not  heard  from  Campbell  for  three  weeks."  This  same 
witness  adds :  "  Defendant  made  no  objection  to  me  about 
deed  or  warrant  of  attorney."  It  would  have  been  strange  if 
he  had,  for  the  defendant,  when  examined  afterwards  said, 
not  being  contradicted),  "  I  knew  nothing  of  the  plaintiff  in 
the  transaction."  There  is  not  in  the  whole  evidence  a  vestige 
of  a  contract  between  these  two  parties.  The  defendant  says 
that  he  thought  when  he  i^ceived  CamphelVa  telegram  that 
he  owned  the  land  which  was  to  be  his  security,  (he  would 
appear  to  have  first  learned  from  the  plaintiff  that  Ardiibald 
had  the  title)  and  that  when  this  plaintiff  presented  the  bills 
he  refused  to  accept  them,  saying  the  collateral  securities  had 
not  reached  him.  Plaintiff's  own  statement  does  not  in  sub- 
stance contradict  this.    It  entirely  agrees  with  it 

There  is  no  proof  whatever  of  the  consideration  stated  in 
the  third  count  for  defendant's  alleged  promises.  The  words 
used  by  the  plaintiff  at  his  first  interview  with  the  defendant 
in  reference  to  the  deed,  viz.,  which  I  was  to  try  to  get  for 
him,  do  not  import,  but  negative  a  stipulation  being  then 
entered  into,  that  plaintiff*  was  to  procure  a  deed  from  the 
Ardiibalds  as  the  consideration  of  acceptance  of  the  bills  by 
the  defendant.  Tho  plaintiff,  at  that  same  interview,  in  rela- 
tion to  that  same  deed,  said :  "  I  told  I)im  I  would  get  it." 


JULY.  lan.  S95 

« 

Sueh  language  will  not  bear  the  construction  of  a  contract  of 
an  undertaking.  Sucb^  however,  was  the  only  language  used 
on  the  aubject,  and  it,  per  ae,  negatiyea  the  allegation  in  the 
count  It  shows  at  uwat  a  pledge  naturally  gratuitously 
gi^en  to  the  defendant^  Ctbe  plaintiff  alone  of  these  two  par- 
ties having  an  interest  in  the  doing  of  what  he  was  to  try  to 
do),  that  he  would  try  and  get  the  AriMbaicb  to  make  a  title 
to  Campbell  of  the  land  in  question.  It  is  certain,  and  it  !• 
as  important  to  consider  as  it  is  certain;  that  the  defendant 
had  no  interest  whaterer  in  getting  this  title  pei-fected  (as 
the  deed  was  to  be  a  mere  security)  except  in  the  eveiit  of  hu 
accepting  the  billsT— a  subsequent  act.  He  could  therefoi*e 
have  no  possible  object  at  the  time  of  the  alleged  contract 
with  the  plaintiff  in  using  the  plaintiff's  agency  to  get  the 
title  from  the  Arehibalds.  He  would  not  accept  the  bills. 
He  was  not  bound  to  do  so  without  first  getting  the  title,  and 
if  he  did  not  get  the  title  he  would  not  accept  the  bills.  It 
was  not  possible,  therefore,  in  the  nature  of  things,  that  plain- 
tiff procuring  this  title  could  couAtitute  a  consideration  to 
support  defendant's  promise  if  it  was  made.  The  plaintiff, 
on  the  contrary,  bad  an  obvious  motive  for  getting  a  title 
from  the  ArckibcUda  to  Campbell^  because  until  that  was  accom- 
plished he  had  no  hope  of  getting  payment  from  Campbelt 
through  the  defendant  The  plaintiff  therefore  gave  his  note- 
to  the  ArckibcUda.  Why  the  defendant  took  up  the  hote  he- 
did  not  explain  and  was  not  asked  to  explain  it;  but  it  i» 
certain  that  he  was  not  induced  to  pay  that  note  by  any  con- 
sideration respecting  the  plaintiff;  for  the  plaintiff  knew 
nothing  of  this  act  done  by  the  defendant  until  it  was  done. 
He  says,  ''^The  note  got  into  the  Merchants*  Bank.  I  sent 
there  to  pay  it.  My  messenger  was  informed  that  it  was  not 
there  but  was  paid  by  the  defendan  ti  I  did  not  request  him  to  do 
so.  The  defendant  says :  ""  Archibald  gave  me  notice  of  it" 
Thus  the  evidence* shows  conclusively  that  it  must  have  been 
with  regard  to  OampbeWa  interests  alone  that  the  note  was  so 
paid  by  the  defendant  The  plaintiff 's  evidence  excludes  the 
idea  of  defendant  having  paid  the  note  under  a  compact  with 
the  plaintiff  to  do  so.  The  plaintiff  did  not  say,  and  we  must 
presume  it  was  because  he  could  not  say,  that  the  defendant 
assumed  to  pay  that  note.    It  was  clearly  a  gratuitous  act 
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on  the  part  of  the  latter  so  far  as  respects  the  plaintiff.  Why 
defendant  cho«e  as  between  hirn  and  Campbell  is  a  question 
which  we  are  not  called  on  to  consider.  Tweddle  v.  Atkinson, 
1  Best  &  Smith,  393,  is  a  decisive  authority  to  the 
eflfect  that  by  the  law  of  England  a  stranger  to  the  considera- 
tion of  a  contract  as  the  plaintiff  was  in  relation  to  defendant's 
contract,  if  any,  with  Campbell,  cannot  maintain  an  action 
upon  it,  though  made  for  his  benefit.  The  principle  of  that 
decision  suggests  a  decisive  view  of  this  case,  which  was  taken 
at  the  trial,  I  think,  and  certainly  at  the  argument,  but  has 
not  yet  been  noticed  by  me.  If  there  had  been  a  conti'act,  as 
alleged,  between  th^  parties,  and  there  had  been  a  considera- 
tion to  support  it,  still  the  action  could  not  be  maintained.  It 
would  have  been  an  engagement  of  the  defendant  to  accept 
the  bills  and  so  to  answer  for  the  debt  which  Campbell  owed 
to  the  plaintiff.  It  was  not  in  writing,  and  therefore  the 
statute  would  have  stood  in  the  way  of  recovery.  The  well- 
known  test  applied  would  have  been  decisive  for  after  it  was 
verbally  made,  the  plaintifTs  right  to  sue  his  debtor, 
Campbell,  remained  unaffected  by  the  verbal  promise  and  in 
full  force.  See  Green  v.  Cros^well,  10  Ad.  &  Ell.,  p.  459,  per 
Lord  Denman,  who  at  the  end  of  the  judgment  of  the  Court, 
pronounced  by  him,  refera  to  and  recognizes  the  principle  of 
that  list  as  laid  down  in  note  1  to  North  v.  Stanton,  1  Sannd., 
211  b.,  at  the  end  of  the  note.  The  quotation  is  from  the 
Library  edition  of  Saundei^s. 

I  cannot  but  regard  this  action  as  an  unconscientious 
attempt  on  the  part  of  this  plaintiff  to  make  the  defendant 
liable  to  him  on  an  engagement  which,  iirespective  of  him, 
the  defendant  entered  into  with  a  third  person.  Tlie  defend- 
ant may  have  had  the  greatest  reasons  for  not  performing  the 
engagements  actually  made  by  him  with  that  person,  and  by 
his  not  performing  it  the  plaintiff's  former  position  relatively 
to  that  person  has  not  been  prejudiced;  buL whatever  these 
reasons  were,  and  whatever  the  effect  on  the  plaintiff  may 
have  been  of  the  defendant's  conduct  toward  that  third  per- 
son, the  plaintiff  cannot,  in  my  opinion,  sustain  the  action,  in 
view  of  the  pleadings  and  the  evidence.  I  am  therefore  of 
the  opinion  that  the  rule  should  be  discharged. 
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THE    COUNTY    OF  ANNAPOLIS  v.  THE  WINDSOR 
AND  ANNAPOLIS  RAILWAY  CO. 

Ttfi  Winutor  and  AimapoIU  Boilii'ay  la  a  Prorlncial  Bailwa}^  within  the  meaning  of  chapter 
45»  RevUcd  SiatxtUs^  (3rd  Series,)  "  Of  County  Assessments/  sevtion  IG,  and  to  exempt  from 
assessment  under  the  Act. 

The  tnie  test  of  eXon»ption  depends  upon  the  tact  whether  the  road  is  or  is  not  a  portion 
0f  the  Provincial  Rail\Tay« 

McCuLLY.  J.,  now,  (July  26th,  18710  delivered  the  judg- 
ment of  the  Court : — 

This  is  a  case  made  after  an  appeal  by  defendants  f]*om 
an  assessment  which  stands  confirmed  by  the  Court  of  ^e^siona 
of  Annapolis  County,  the  appellate  tribunal  under  chap.  45, 
Rev,  Statutes,  and  the  question  raised  by  the  case  is  whether 
the  Windsor  &  Annajwlis  Railway,  including  the  lands, 
stations,  rolling  stock,  &;c,  is,  or  is  not  exempt  from  taxation 
under  sec.  16  of  chap.  45  of  the  Rev.  Statutes  above  rcfeiTed 
to.  The  Provincial  Act,  chap.  1,  of  the  Acts  of  1854,  consoli- 
dated in  chap.  70,  Rev.  Statutes,  3rd  Series,  is  entitled  "  An  Act 
to  authorize  the  construction  of  Railways  in  this  Province/' 
The  preamble  is  as  follows : — "  Whereas  the  construction  and 
maintenance  of  a  trunk  line  of  railway  from  the  harbor  of 
Halifax  to  the  frontier  of  Kew  Brunsxmch,  with  bmnch  lin«s 
extending  to  the  harbor  of  Pictou  and  to  Victoria  Beach,**  (a 
place  in  the  direction  of  and  beyond  Annapolis,)  "  will  greatly 
facilitate  the  internal  trade  of  Nova  Scotia,  will  develope  her 
resources,  enlarge  her  revenue,  and  open  more  frequent  and 
easy  communication  with  the  neighbouring  Province  and 
States,  be  it  enacted : — " 

In  this  preamble  the  policy  and  object  of  constructing 
railways  in  this  Province  from  and  to  the  points  desci-ibed,  are 
clearly  set  forth,  and  the  railway  between  Windsor  and 
Annapolis  constitutes,  as  will  be  hereafter  seen,  a  section  of  a 
branch  from  Halifax  to  Victoria  Beach,  Section  1  declares 
that  "the  lines," — in  the  pluial  number — of  railway  to  be 
consti-ucted  under  the  provisions  of  this  Act  shall  be  public 
provincial  works,  &c  Section  2  designates  the  line  to  be 
fii'st  completed  and  constitutes  it  a  common  trunk.  It  was 
to  begin  at  the  harbor  of  Halifax  and  *  extend  northerly,  and 
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this  trunk  was  to  be  common  for  all  the  lines  to  be  thereafter 
made  under  the  provisions  of  said  Act.  It  is  the  trunk  line 
for  the  W.  &  A.  Railway  at  the  present  time.  Section  3  pro* 
vides  that  after  the  common  trunk  shall  have  been  so  com* 
pleted  "the  railways/'— in  the  plural  number — "shall  be 
carried  on  in  such  directions  as  shall  be  approved  of  by  both 
Houses  of  the  Legislaturer  &c  The  Tcraainder  of  the  Act  is 
devoted  to  details  providing  for  the  manner  of  constructing 
those  railways,  taaintaiiiing,  repairing  and  using  them.  This 
Act,  as  remarked,  with  others,  was  consoli/lated  at  a  subse- 
quent date,  constituting  ^chapter  70  of  the  Mev'iMd  Statates, 
8rd  Series. 

In  the  year  1856  was  passed  an  Act  of  the  Provincial 
Legislature,  entitled,  "  An  Act  te  establish  a  more  equal  and 
just  system  of  assessment,"  which,  amended  and  consolidated 
with  other  legislation,  constitutfis  chapter  45  of  the  Revised 
StcUutee,  3rd  Series.  Under  it  the  present  assessment  is  made 
and  sought  to  be  enforced.  Section  16  of  chapter  45  (being  a 
transcript  of  section  4  of  chapter  2G,  Acts  1856,  lightly 
altered  in  some  particulars,}  exeuipis  from  tax  ''the  Provincial 
Railway  rolling  stock  and  railway  stations  and  lands  attached 
thereto  or  to  the  railway," 

The  contention  on  the  part  of  the  appellants  is  that  the 
railway  is  a  branch  of  *the  trunk  line  described  in  1854,  and 
that  it  is  a  Provincial  Railway  *'  within  thcexcmption  clause 
of  chapter  45  above  mentioned.^  On  the*  part  of  the  respond* 
entsit  is  contended  that  this  railway  being  ^constiiicted  by  a 
company  incorponrt^d  by  ^chapter  1,  Acts  of  1866,  by  the 
name  of  the  Windsor  Jk  Annapolia  Railway  Company,  and 
under  an  Act  passed  on  the  2mi  day  of  May,  1863,  and  the 
agreement  set  out  in  the  Act  of  1866,  it  is  not  «  Provincilil 
Railway  within  the  exemption  of  chapter  43,  and  is  therefore 
liable  to  be  assessed  and  rated  as  the  property  xji  «n  incor- 
porated compfiny.  To  entitle  the  appellants  to  the  exemption 
sought  it  must  be  clearljr  made  to  appear  that  the  Windsor  Jt 
Ayinapolis  Railway  is  m  provincial  railway*  Nt>w,  the  agree- 
ment set  out  in  chi^ter  1  of  the  Acts  of  1866,  in  its  very  first 
clause  refers  to  the  Act  of  1865,  and  sets  out  its  title  as  "  An 
Act  to  provide  for  the  coaatractioa  of  two  ether  aeetiona  of 
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the  Provincial  Railways."  See  also  chap.  7,  Acts  of  1867.  'In 
the  view  of  the  Lej2;islature  there  never  has  been,  I  think,  and 
there  ia  not  at  present,  but  one  Provincial  Railway  in  Nova 
Scotia^  though  where  refeired  to  as  trunk  and  branches,  it  is 
subsequently  spoken  of  as  the  Provincial  Railways,  composed 
of  a  trunk  running  northwardly  with  two  branches,  one 
running  from  Tr.u,TO  to  Pictovb^  the  other  from  Windsor 
towards  VicUnna  Beach,  and  the  Act  of  18G3  makes  provision 
"for  the  construction*  of  the  following  sections"  (using  the 
language  of  the  1st  clause) :  "  of  the  Provincial  Railwa}^  that 
is  to  say,  from  Truro  to  the  boundary  line  of  New  Brunswick^ 
and  from  Windsor  to  Annapolis"  &c.  Can  language  make  it 
clearer  that  the  Windsor  £  Annapolis  Railivay  is  a  section 
of  the  Provincial  Railway  ?  And  if  the  Provincial  Railway, 
its  rolling  stock,  railway  stations  and  lands  attached  theretpt 
or  to  the  railway,  are  exempted  as  they  are  from  taxation, 
Low  can  it  be  said  that  one  of  the  sections  of  this  very  rail- 
way is  not  exempted  ?  The  respondents'  answer  to  this  is,— 
But  the  W.Jk  A,  Railivay  is  private  property,  owned,  occupied, 
managed  and  controlled  by  a  joint  stock  company.  Supposing 
that  to  be  conceded  to  the  fullest  extent,  although  I  do  not 
view  it  exactly  in  that  light,  j-et  the  true  test  of  exemption,  it 
must  be  conceded,  depends  upon  the  fact  "whether  it  la,  or  ia 
not,  a  portion  of  the  Provincial  Railway.  It  is  quite  true  that 
by  the  8th  section  of  the  Act  of  186G  it  is  provided  that  the 
company  shall  own  the  said  railroad,  and  that  by  the  agree- 
ment set  out  in  the  Act  of  18G6,  it  is  also  provided  that  "  the 
said  line  of  railway,  the  Avon  Bridge,  &c.,  with  all  and  singular 
the  appurtenances,  when  built  shall  be  the  property  of  the 
company,  and  shall  be  managed  and  upheld  by  them  at  their 
own  proper  cost  and  charge.*'  Property  in,  or  the  use  and 
management  of  the  railway,  or  either  of  its  branches,  is  not 
the  test  undfr  chapter  45.  It  is  whether  this  be  a  portion  of 
the  Provincial  Railway. 

But  their  rights  in,  and  mse  of  this  railway,  by  other 
clauses  of  the  same  Act  and  agreement,  are  largely  qualified. 
The  Legislature  and  Provincial  Government  granted  to  George 
Knight  Jk  Co.,  and  their  assignees,  the  appellants,  (being  such 
assigaees)  large  and  valuable  subventions  towards  constructing 
thia  Provincial  Railway,  a  I'ailway  which  it  was  expected 
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would  facilitate  the  internal  trade  of  ITova  Scotia^  develope 
her  resources,  enlarge  her  revenue,  end  open  more  frequent 
and  easy  communication  with  the  neighbouring  Provinces 
and  States,  and  tiansferred  to  them  a  property  in  the  road, 
subject,  nevertheless,  to  many  important  conditions  andquali' 
tications,  (see  Acts  of  1865  and  1866,  already  cited,)  restric- 
tions inseparable  from  it  and  its  use,  into  whose  ever  hands  it 
might  thereafter  fall.  Among  other  things,  "  all  lands  required 
for  the  railway  track  and  appurtenance,"  it  was  stipulated 
•hould  be  provided  gratis  to  the  company,  as  one  of  the 
inducements  to  construct  the  road.  But  are  we  to  assume 
that  either  the  letter  or  spirit  of  that  engagement  4s  kept 
inviolate  if  those  very  lands  are  seized  and  confiscated  for 
public  local  taxes,  to  be  assessed  for  public  municipal  pur* 
poses?  If  the  case  rested  upon  this  construction  of  the 
legislation,  much,  I  think,  might  be  urged  to  entitle  the  com- 
pany to  be  exempted  from  land  taxation.  But  on  broader 
grounds,  and  because  it  is  the  policy  of  the  Legislature  to 
withdraw  from  the  operation  of  the  Assessment  Act  all  public 
property,  and  quasi  public  property,  such  as  is  enumerated  in 
section  16,  chapter  43,  among  other  things,  '*  places  of  worship, 
church  funds,  burial  grounds,  real  estate  of  colleges,  academies, 
or  other  seminaries  of  learning,  school-houses,  town-halls, 
temperance-halls,  &c.,  and  moneys  invested  in  Provincial 
debentures," — ^a  class  of  securities  issued  to  construct  the 
Provincial  Railway.  (See  chapter  7,  Acts  1867,  already 
i^eferred  to.)  I  am  clearly  of  opinion  that  the  Windsor  X' 
Annapolis  Railway,  being  a  section  of  the  Provincial  Rail- 
way, is  within  the  exemption  in  section  16  of  chapter  45,  and 
*^  its  railing  stock,  railway  stations  and  lands  attached  thereto, 
or  to  the  railway,  are  not  liable  to  county  or  other  local 
taxation. 
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THE  QUEEN  v.  LsDANTE. 

WnniT  a  priioncr  it  indicted  (or  telonioinly  woandinf  with  Intant  to  do  ffrieTom  bodily 
harm,  tb«  intention  maj  be  inferred  from  the  aot 

Ritchie,  J.,  now,  (July  29th,  1871,)  delivered  the  judg- 
ment of  the  Court: — 

We  think  the  learned  Judge  who  tried  this  case  instructed 
the  j  ury  correctly.  The  counnel  for  the  prisoner  contended  that 
on  a  charge  of  feloniously  wounding  with  intent  to  do  grievous 
bodily  harm,  to  justify  a  conviction  the  intent  must  be  proved 
independently,  and  that  it  could  not  be  inferred  from  the  act, 
and  that  as  malice  was  essential  no  conviction  could  take 
place,  unless,  if  death  ensued,  the  crime  would  have  amounted 
to  murder.  No  cases  were  cited  in  support  of  these  proposi- 
tions, and  all  the  authorities  on  the  subject  lead  to  a  contrary 
conclusion.  By  the  statute  31  &  32  Vic,  chap.  20,  wounding 
or  committing  grievous  bodily  harm  with  intent  to  commit 
murder  is  made  a  special  offence,  punished  capitally.  (See 
sec.  10.)  By  the  17th  section  whoever  unlawfully  and 
maliciously,  by  any  means  whatever,  wounds  with  intent  to 
maim,  disfigure  or  disable  any  person,  or  to  do  some  other 
grievous  bodily  harm,  shall  be  guilty  of  felony  and  shall  be 
liable  to  be  imprisoned,  &c  The  English  statute  has  a  similar 
clause,  and  the  decisions  on  it  have  settled  the  questions 
which  have  been  raised  in  this  case.  In  Beg.  v.  Nichols, 
9  C.  &  P.,  267.  Guimey,  B.,  in  charging  the  jury  said :  "  I  am 
clearly  of  opinion  the  Act  applies  to  all  cases,  whether,  if 
death  had  ensued,  it  would  have  been  murder  or  manslaughter. 
It  is  the  very  object  of  the  Legislature  that  it  should  do  so, 
and  all  the  Judges  are  of  opinion  that  it  does;"  See  also 
2  Moody,  C.  C,  40,  Anon.  The  case  of  Rex  v.  Oriffiih, 
8  C.  &  P.,  248,  seems  directly  in  point,  and  shows  that 
"  maliciously  *'  in  the  section  does  not  mean  "  malice  afore- 
thought." Aldsrson,  B.,  there  told  the  jury  that  if  they  were 
not  satisfied  that  the  prisoner  inflicted  the  injury  with  any  of 
the  intend  laid,  they  might  find  him  guilty  of  the  assault 
The  intent  is  the  only  question  I  should  leave  to  the  jury.  It 
is  only  necessary  that  the  offence  should  have  been  committed 
26* 
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maliciously,  and  with  some  one  of  the  intents  kid.  By  the 
term  malice  is  not  meant  malice  aforethought.  If  a  man 
inflict  such  injuries  as  these,  can  he  do  it  without  intending 
some  serious  bodily  harm.  Tou  will  consider  whether  the 
prisoner  wounded  the  prosecutor  with  either  of  the  intents 
laid,  or  whether  he  did  it  in  self  defence.  In  Reg.  v.  Haide, 
7  C.  &  P.,  274,  which  was  a  charge  of  wounding  with  intent 
to  do  serious  bodily  harm,  Alderson,  B.,  said :  **  When  a  deadly 
weapon,  as  a  knife,  sword,  or  gun,  is  used,  the  intent  is  mani- 
fest, but  with  an  instrument  like  the  present,  **  a  tin  can,"  you 
must  consider  whether  it  was  so  used  as  shows  that  tht 
prisoner  intended  to  do  some  grievous  bodily  harm.  .  In  Bex 
V.  CoXf  Buss.  &  Byan,  362,  the  Judge,  as  Judge  Dodd  did  in 
this  case,  charged  that  the  intention  might  be  inferred  from 
the  act,  and  on  reference  to  the  Judges  the  chai^ge  was 
approved. 


McDonald  et  al.  v.  bbodie. 

PLAnrrnrFt  parebMod  from  W,'iLtL  qvmntiij  of  hiy  denrlbtd  to  bo  gnming  oa  ft  Inct  of 
Und  ipedflod.  The  bay,  when  cut,  wm  dopoiltod  hy  parmiiilon  of  W.  M.  In  a  botn  oa  the 
premieei.  At  the  time  of  the  purchMe  a  Uw  euit  in  referenoe  to  the  ownerahlp  of  the  land 
«)«■  depending  between  W.  If.  and  the  defendant.  One  of ibe  plaintiffi  knew  of  the  ■tttt^  end 
tne  other  that  the  title  wae  disputed.  A  ▼erdlot  having  been  foond  for  the  piaintifli^  a  role 
wae  taken  oat  for  a  new  trial,  which,  it  appearing  on  argnment  that  the  delenduit  had  a  deet 
legal  title,  and  poeeenion  in  law,  wae  made  abeolute  with  ooeta. 

WiLKiNS,  J.,  now,  (August  7th,  1871,)  delivered  the  judg- 
ment of  the  Court : — 

The  following  facts  were  proved  and  uncontradicted  at 
the  trial,  and  they  are  sufficient  to  show  that  the  verdict 
given  for  the  plaintifis  should  not  stand.  The  hay,  the  sub- 
ject of  the  action,  was  made  from  grass  that,  on  the  18th  Juiie, 
1867,  was,  by  a  written  agreement  in  evidence,  transferred  by 
a  William  McKenzie  to  the  plaintiffs,  described  to  be  then 
growing  on  a  tract  of  land  particularly  specified.  The  grass 
was  mowed  in  Atigvst  of  that  year,  and  the  hay  when  made  was 
deposited  by  McKenzie^s  permission  in  a  bam  which  McLean, 
one  of  the  plaintiffs,  said  he  considered  to  be  McKenzie'e.  In 
Marchy  1868,  plainti^  demanded  the  hay  of  diefendant^  who 
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refused  to  deliver  it.  The  defendant  is  admitted  to  have 
been  then  in  possession  of  the  premises  on  which  the  hay  was 
cut,  and  of  the  bam  in  which  it  was.  One  of  the  plaintiffs 
admits  that  when  the  grasd  was  purchased  he  knew  that  the 
title  to  the  premises  was  in  dispute  between  McKenzie  and 
the  defendant,  and  the  other  plaintiff  admits  he  was  aware 
that  a  law  suit  was  then  depending  between  these  persons.  It 
was  proved  en  the  defence  (and  there  was  no  opposing  testi- 
mony) that  from  June^  1S6C,  to  ^u^u^^of  thatyear,  MeKenzie 
occupied  the  premises  in  question  under  the  defendant  by  his 
permission  and  as  his  servant  on  wages :  that  wages  were  paid 
him,  and  that,  at  the  expiration  of  that  period,  McKtiiziet 
without  restoring  the  land  to  him,^  the  defendant,  from  whom 
he  received  it,  or  whose  title  to  it  he  so  acknowledged, 
according  to  the  nadenied  language  of  the  defendant,  then 
refused  longer  to  act  as  defendant's  servant,  and  set  up  a  claim 
to  the  land.  The  defendant  in  his  cross-examination,  after 
specifying  the  wages  that  he  had  agreed  to  give  McKenave^ 
states  that  the  agreement  between  them  was  to  be  for  a  year^ 
but  that  in  Aug^ust  of  that  year,  which  began  in  Jwn^ 
McKenzie  repudiated  it,  still  holding  on  to  the  land.  Arigaa 
XlcAvor,  one  of  deifendant's  witnesses,  says  he  was  present  at 
the  agreement  between  defendant  and  McKenzie,  uiade  three 
or  four  years  before  the  trial  (in  18G9),  and  that  by  that 
agreement  McKenzie  was  to  remain  three  years  on  the  place. 
This  witness  corroborates  the  defendant  as  to  the  nature  and 
character  of  the  wages  which  the  latter  was  to  give  McKenzie^ 
and  there  is  not  necessarily  a  disct*epancy  between  the  witness 
and  defendant  as  to  the  term  of  McKenzie'a  holdings 

In  this  state  of  facts  I  am  of  opinion  that  so  far  from  the 
plaintiffs  being  entitled  to  that  verdict  which  the  jury  were 
in  a  qualified  manner  instructed  to  give,  and  did  give  to  them, 
the  grass  in  question  must  be  taken  to  have  been,  in  point  of 
law,  cut  without  defendant's  permission  on  land  in  his  posses- 
sion, and  that  his  title  to  it  was  not  altered  by  the  successive 
acts  of  McKenzie  and  these  plaintiffs  in  relation  to  it,  and  that 
it  was  when  converted  into  hay,  when  in  the  barn  in  question, 
when  demanded  by  plaintiffs,  and  when  sold  b}'  defendant,  his 
property  in  point  of  law.  I  think,  therefore,  the  verdict 
should  be  set  aside  and  a  new  trial  granted 
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I  may  add,  on  the  point  rtserved  by  the  learned 
Judge  who  tried  the  cause,  the  question  of  the  defendant's 
title,  that  assuming  the  record  of  the  judgment  in  evidence 
legal,  as  I  think  it  undoubtedly  was,  even  had  no  tuxbere 
faciaa  been  shown  by  its  return  to  be  executed,  there  was,  in 
my  opinion,  abundant  evidence  from  which  the  jury  could 
not  but  have  inferred  that  the  possession  which  defendant  is 
admitted  to  have  had  of  the  premises  in  ManA,  1868,  was  a 
possession  taken  under  that  judgment  in  the  previous  month 
of  October.  McDonald,  the  plaintiff,  says,  "When  I  went 
there  in  October,  1867,  the  sheriff  and  defendant  were  there.'' 
This  was  after  a  writ  had  been  issued  on  1st  March,  1867,  by 
the  defendant  against  McKenzie,  and  after  a  judgment 
obtained  therein  on  the  28th  October,  1867,  and  a  writ  of 
habere  issued  on  that  day.  The  effect  of  that  judgment,  and 
a  taking  possession  under  it,  would  h^ve  been  to  give  the 
plaintiff  a  possession  in  law  from  the  1st  March  and  ante- 
cedently to  the  agreement  under  which  plaintiff .  claimed  a 
right  to  cut  the  grass  of  which  the.hay  in  question  was  made. 
As  the  jurj"*  found  for  the  plaintiff,  subject  to  the  points  so 
referred,  and  as  I  think  the  defendant  had  a  clear  legal  title 
to  the  posse&sion  at  the  times  in  question,  and  moreover  actual 
possession  in  law,  and  that  a  jury  on  a  new  trial,  under  the 
same  facts,  would^have  to  be  so  instructed,  I  think,  (without 
commenting  on  the  exceedingly  suspicious  particularity, 
gienerality,  and  coincidence  in  date  to  the  legal  proceedings  of 
the  written  agreement  in  question,  about  which  a  good  deal 
ought  to  be  said  to  a  jury,)  the  rule  for  a  new  trial  should  be 
made  absolute  with  costs. 
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Ix  th«  abtenos  of  lagialatlTC  enactaiMiU  of  *  rMtnlnlnsr  chancfeer,  *  rtilwaj'  or  itotmboAt 
emnpuiy  any  InpoM  loch  tonm  upon  tte  iMibUe  m  to  exempt  the  oomtMoj  from  reepoiulbtlity 
for  mjui7  howwrer  oMued,  indoding,  thenfore,  giooi  negligence,  and  evea  fimod  or  dif* 
honesljr  on  the  pnrt  of  tlielr  MrvnatiL 

Sir  William  Young,  C.  J.,  now,  (August  7th,  1871.) 
delivered  the  judgment  of  the  Court : — 

The  plaintiff  in  thie  case  imported  in  Fehniary,  1863, 
from  Mornireal  100  dressed  hogs,  through  the  medium  of  the 
defendants,  by  way  of  PoiHand,  under  the  usual  shipping 
papers,  signed  by  his  agent  and  by  the  Managing  Director  of 
the  Company,  forming  a  special  contract  which  is  set  out  in 
the  amended  writ  By  the  2nd  condition :  "  Fi-esh  fish,  fruity 
meat,  dressed  hogs  and  poultry,  or  other  perishable  articles, 
are  declared  to  be  carried  only  at  the  owner's  risk,*'  while  by 
the  16th  condition,  in  respect  to  live  stock:  "The  owner 
undertakes  all  risk  of  loss,  injury,  damage  and  other  contin* 
gencies  in  loading,  unloading,  transportation,  conveyance  and 
otherwise,  no  matter  how  caused.*' 

On  arrival,  the  hogs  were  found  to  be  damaged  to  the 
extent  of  $488,  and  the  jury  found  upon  the  trial  that  the 
injury  was  caused  by  the  negligence  of  defendants'  servants, 
and  gave  a  verdict  for  plaintiff  subject  to  the  opinion  of  the 
Court  on  all  legal  objections.  There  was  no  imputation,  as 
we  read  the  amended  counts,  nor  was  thei*e  any  evidence  of 
wilful  vrrong,  destruction,  or  wanton  abuse  of  the  property, 
but  only  of  mis-management,  carelessness  and  neglect,  which, 
in  the  opinion  of  the  jury,  rendered  the  defendants  liable ; 
unless  it  should  appear  that  the  defendants  are  protected  by 
the  terms  of  the  special  contract 

Upon  the  pleadings  and  the  evidence  that  is  the  sole 
question  before  us.  It  is  to  be  decided  according  to  the 
principles  of  the  Common  Law,  neither  the  English  Carriers* 
Act  of  11  Geo.  IV.,  and  1  Wm.  IV.,  nor  the  Railway  and 
Canal  Tmjffic  Act  of  1854,  being  in  force  in  this  Province. 
The  numerous  cases  cited  at  the  argument  have,  therefore, 
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only  a  partial  application,  and  will  aid  us  chiefly  by  way  of 
illustration  and  analogy.  They  are  reviewed  at  much  length 
and  with  singular  ability  in  the  case  of  Peck  v.  North 
Staffordshire  Railway  Co.,  10  House  of  Lords  Cases,  473, 
deeided  in  1863.  Several  of  the  Common  Law  Judges  were 
called  in  to  assist  the  Lords  in  that  case,  and  Mr.  Justice 
Blackburn  delivered  an  elaborate  opinion,  endorsed  by  Lord 
m/ensleydale,  better  known  as  Baix)n  Parke,  and  both,  as  we 
all  know,  very  eminent  lawyers.  Of  the  opinions  in  this 
leading  case  we  will,  of  course,  avail  ourselves,  as  affording  a 
sounder  view  of  the  decisions^  and  of  higher  authority  than 
any  we  could  ourselves  prepare. 

According  to  Mr.  Justice  Story,  (CoTwmeniaries  on  the 
Law  of  Bailments,  549,)  common  carriers  cannot  by  any 
special  agreement  exempt  themselves  from  all  responsibility, 
so  as  to  evade  altogether  the  salutary  policy  of  the  Common 
Law.  They  cannot,  therefore,  by  a  special  notice,  exempt 
themselves  from  all  responsibility  in  cases  of  gross  negligence 
and  fraud,  or  by  demanding  an  exorbitant  {nice  compel  the 
owners  of  the  goods  to  yield  to  unjust  and  oppressive  limita- 
tions of  their  rights.  And  the  carrier  will  be  equally  liable 
in  case  of  the  fraiid  or  misconduct  of  his  servants^as  he  would 
be  in  case  of  his  own  personal  fraud  or  misconduct  Judge 
Blackhwim  (10  H.  L,  494,)  argued  that  the  weight  of  authority 
was  in  favor  of  this  view  of  the  law,,  but  he  added  that  the 
cases  decided  in  the  English  Courts  between  1832  (that  is, 
two  years  after  the  passage  of  the  Carriers*  Act,,  but  not 
depending  upon  it,)  and  the  year  1854^  established  that  the 
doctrine  so  enounced  by  Stoi*y  was  not  law,  and  that  a  carrier 
might,  by  a  special  notice,  make  a  contract  limiting  his 
liability  even  in  cases  here  mentioned,  of  gross  negligence, 
misconduct  or  fraud  on  the  part  of  his  servants^  and  the  Judge 
held  that  the  reason  why  the  Le^slature  intervened  in  the 
Railway  and  Canal  Traffic  Act,  1854,  was  because  it  thought 
the  companies  took  advantage  of  those  decisions  (in  Stwry^s 
language)  to  evade  altogether  •  the  salutary  poKcy  of  tiie 
Common  Law. 

Tt  is  to  be  observed,  however,  while  recognizing  such  policy, 
that  the  right  of  making  special  contracts  or  qualified  accept* 
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ances  by  common  carriers,  seems  to  have  been  asserted  in 
early  times.  Lord  Coke  declared  it  in  Southcotea  case  4  Co. 
Bep.,  84,  where  he  says  that  *'if  goods  are  delivered  to  one 
to  be  delivered  over,  it  is  good  policy  to  provide  for  himself 
in  such  special  manner,  for  doubt  of  being  charged  by  his 
general  acceptance.**  See  also  the  case  of  Mora  v,  Sline, 
Vent  238.  This,  says  Story,  is  now  fully  recognized  and 
settled  beyond  any  reasonable  doubt,  and  he  cites  a  whole 
array  of  cases.    See  also  1  Parsons  on  Contracts,  708-715. 

In  Nicholson  v.  WUlan,  5  East,  612,  decided  long  before  the 
Cariners'  Act,  Lord  EUenborough  said,  that  there  is  no  case 
to  be  met  with  in  the  books  in  which  the  right  of  a  carrier  to 
limit  by  special  contract  his  own  responsibility  has  ever  been 
by  express  decision  denied, — the  Court  cannot  do  otherwise 
than  sustain  such  right,  however  liable  to  abuse  and  produc- 
tive of  inconvenience  it  may  be,  leaving  to  the  Legislature,  if 
it  shall  think  fit,  to  apply  such  remedy  hereafter  as  the  evil 
may  require.  It  is  i-emarkable  that  just  fifty  years  elapsed 
after  this  wise  suggestion  in  the  Courts  before  it  was  adopted 
in  Parliament. 

In  Can*  v.  Lancaakire  Jb  Torkahire  R.  R  Co.,  7  Exch.  Rep., 
707,  decided  in  1852,  on  which  the  16th  condition  we  have 
cited  as  to  live  stock  is  plainly  founded,  where  the  jury  found 
as  a  fact  that  the  plaintifi's  horse  had  been  injured  through  the 
gross  carelessness  of  the  defendants,  they  had  guarded  them- 
selves by  a  notice  in  the$ie  word  :  *'  This  ticket  is  issued  subject 
to  the  owner's  undertaking  all  risks  of  conveyance  whatsoever, 
as  the  Company  will  not  be  responsible  for  any  injury  or 
damage,  (howsoever  caused)  occurring  to  live  stock  of  any 
description  travelling  upon  the  Lancashire  So  Yorkshire  Rail- 
vxxy,  or  in  their  veiiicles."  The  finding  of  the  jury  was  not 
complained  of,  just  as  we  approve  of  the  finding  of  the  jury 
here,  yet  the  Court  of  Exchequer  held  that  this  was  a  special 
contract  by  which  the  plaintitf  had  taken  upon  himself  all 
risk,  just  as  in  this  case,  the  defendants  stipulated  that  the 
hogs  were  carried  "only  at  the  owner's  risk"— the  only  dif- 
ference being  in  the  words  "  howsoever  caused,  or  no  matter 
how  caused,**  on-which  we  will  presently  remark,  "It  is  not 
for  us,**  said  Baron  Parke,  "  to  fritter  away  the  true  sense 
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and  meaning  of  these  contracts.  If  any  inconTenience  should 
arise  from  their  being  entered  into,  that  is  not  a  matter  for 
our  interference,  but  it  must  be  left  to  the  Legislature,  who 
may,  if  they  please,  put  a  stop  to  this  mode  which  thecarriers 
have  adopted  of  limiting  their  liability.  We  are  bound  to 
construe  the  words  used  according  to  their  praper  meaning;, 
and  according  to  the  true  intention  of  the  parties  as  here 
expressed." 

This  case  was  much  relied  on  by  the  defendant's  counsel, 
with  that  of  Wilton  v.  Atlantio  Mail  Steam  Company,  10 
C.  B.,  N.  S.,  453,  whero  the  same  principles  were  applied  to 
carriers  by  sea,  and  the  Company  was  relieved  of  liability  for 
the  negligence  of  the  master,  by  virtue  of  a  special  contract 
which  provided  that  they  should  not  be  accountable  for  ^.«^ 
luggage  unless  a  bill  of  lading  had  been  signed  therefor. 

The  decisions  in  favour  of  Railroad  Companies,  culmin-^^^v* 
ating  in  the  case  from  7  Exch ,  brought  down  upon  them  to  ^^ 
use  the  strong  expression  of  one  of  the  English  Judges,  the 
Act  of  1854,  the  17  &  18  Vict,  Chap.  31,  by  the  7th  section 
of  which  every  such  Company  shall  be  liable  for  loss  of,  or  for 
any  injury  done  to  live  stock  or  goods,  occasioned  by  the 
negligence  of  their  servants,  notwithstanding  any  notice,  con- 
dition, or  declaration  made  and  given  by  such  Company, 
contrary  thereto,  or  in  any  way  limiting  such  liability— every 
such  notice,  condition,  and  declaration  being  thereby  declared 
to  be  null  and  void.  Then  follow  five  provisoes,  the  first  of 
which  declares  that  nothing  herein  contained  shall  be  con- 
strued to  prevent  said  Companies  from  making  such  conditions 
in  the  premises,  as  shall  be  adjudged  by  the  Court  or  a  Judge, 
before  whom  any  question  relating  thereto  shall  be  tried,  to 
be  just  and  reasonable. 

The  fourth  proviso  declares  that  no  special  contract  between 
such  Company  and  any  other  person  respecting  the  forwarding 
or  delivery  of  live  stock  or  goods  shall  be  binding  upon  or 
affect  any  such  party,  unless  signed  by  him  or  by  the  person 
delivering  such  animals  or  goods  respectively  for  carriage. 
This  proviso  and  the  practice  under  it,  have  doubtless  sug- 
gested the  form  of  the  shipping  papers  or  contracts  used  by 
the  Grand  Trunk  Railway  Company. 
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Subsequentlj  to  this  Act  of  1S54,  the  cases  have  mainly 
turned  on  the  justice  and  reasonableness  of  the  conditions 
imposed  by  railroad  companies,  and  the  fact  that  this  is  to  be 
settled  by  the  Courts  affords  to  the  public  an  effective  and 
most  valuable  protection.  It  is  true  that  the  7th  section  with 
its  hosts  of  provisions,  Is  not  spoken  of  in  the  most  connH- 
mentary  terms.  Lord  Weatlmry  assails  it  for  its  cumbrous 
language,  and  Mr.  Justice  Wills  calls  it  an  element  of  confu- 
sion. Its  true  construction,  too,  has  led  to  a  gi-eat  variety  of 
opinion.  Still  though  susceptible  ot  improvement,  it  has 
been  found  a  valuable  enactment,  and  in  the  principal  case 
from  House  of  Lords,  it  will  be  instructive  to  review  the 
terms  of  the  condition  then  in  controversy,  and  the  opinions 
it  elicited. 

The  action  wa^  brought  for  injury  done  to  three  marble 
chimney  pieces  sent  by  railway,  and  the  Company  sought  to 
protect  themselves  by  the  following  condition:  "That  the 
Company  shall  not  be  resp  onsible  for  the  loss  of  or  injury  to 
any  marbles,  musical  instruments,  toys,  or  other  articles, 
which  from  their  brittleness,  fragility,  delicacy,  or  liability  to 
ignition  are  more  than  ordinarily  hazardous,  unless  declared 
insured  according  to  their  value."  It  appeared  by  the  evi- 
dence that  the  price  of  the  carriage  was  55s.  stg.  per  ton.  Ten 
per  cent,  of  the  value  was  demanded  for  insurance  whicli  the 
consignor  declined  paying  and  sent  the  chimney  pieces  unin- 
sured,— ^their  value  was  £210,  and  the  injury  done  to  them 
w&s  estimated  at  £23. 

To  persons  who  are  sometimes  astonished  at  the  difference 
of  opinion  in  Courts  of  Justice,  it  may  give  a  curious  ami  use- 
ful lesson,  to  mark  the  variety  in  this  case.  It  was  tried 
before  Mr.  Justice  Erle^  who  thought  the  conchision  reason- 
able and  just,  and  directed  a  verdict  to  be  entered  for  the 
defendants.  Upon  argument  in  the  Queen*s  Bench,  Lurd 
Campbell  and  Mr.  Justice  Cromptoii  took  the  opposite  view, 
and  judgment  was  given  for  the  plaintiH*.  This  decision  was 
reversed  in  the  Exchequer  Chamber  by  Chief  Barron  Pollock, 
Mr.  Baron  Martin,  Mr.  Justice  WUles  Mr.  Baron  WaiBon  aiid 
Mr.  Baron  CVianne/,  and  judgment  was  given  for  the  defi-nd- 
ants.  Mr.  Justice  WUliami  dlsscntinir.    In  the  House  of  Lords 
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of  the  Judges,  besides  some  of  the  above  called  in  to  assist, 
Chief  Justice  Cockbwrn  and  Mr.  Justice  Blackburn  gave  their 
opinions  for  the  plaintiff.  So  that  of  these  Common  Law 
Judges,  including  two  Chief  Justices  and  the  Chief  Baron,  it 
turned  out  that  five  were  in  favor  of  the  plaintiff  and  six  for 
the  defendants.  In  the  House  of  Lords,  the  then  Lord  Chan- 
cellor (Lord  Westlntry)  after  remarking  with  deference  that 
he  could  not  believe  that  there  was  in  the  matter  itself  anj 
very  serious  difficulty,  combined  with  Lords  Cranvx)iih  and 
Wensleydale  in  giving  judgment  for  the  plaintiff,  tlius  revert- 
ing to  the  original  judgment  which  had  been  reversed  in  the 
Exchequer  Chamber,  while  Lord  Chelmsford  thought  the 
judgment  should  be  for  the  Company. 

Now  as  to  the  condition  itself,  which  is  the  converse  of 
the  second  condition  in  the  case  in  hand,  it  was  remarked  that 
the  defendants  had  chosen  the  very  woixis  used  by  the  Legis- 
lature in  the  Carriers'  Act,  and  that  these  very  words  were 
determined  in  Ilinton  v.  Dlbdin,  2  Q.  C.  Rep.,  646,  to  exempt 
the  carrier  from  liability  for  loss  or  injury  occasioned  by  gross 
negligence  of  the  carriers  servants.  Mr,  Justice  Crompton 
observed  that  he  had  great  difficulty  in  taking  a  refined  dis- 
tinction between  a  stipulation  to  be  free  from  any  loss  and 
injury,  as  in  the  present  case,  and  to  be  free  from  responsi- 
bility for  any  injury  or  damage,  **  however  caused,*'  which  the 
Court  of  Exchequer  decided,  in  Carr  v.  The  Lancashire  and 
Yovkddrc  Railroad  Company^  to  include  cases  of  gross  negli- 
gence; but,  he  added,  I  think  that  a  condition  that  the 
Company  shall  not  be  responsible  for  losses,  which  appears  to 
me  to  include  losses  by  every  species  of  gross  negligence, 
ought  not  to  be  held  just  and  reasonable*  It  is  to  be  noted 
that  the  Judges,  who  were  for  the  defendants,  did  not  dissent 
in  substance  from  this  view,  but  thought  that  in  the  true 
construction  of  the  condition,  losses  occasioned  by  gross  neg- 
ligence did  not  come  within  it. 

The  Court  of  ultimate  appeal,  by  a  majority  of  three  to 
one,  forming  with  the  other  Judges  a  majority  of  eight  to 
seven  of  the  judicial  minds  employed  upon  this  important 
case,  decided  that  the  condition  imposed  by  this  Company 
was  unreasonable  and  unjust,  and  the  minority  did  not  differ 
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with  them  as  to  its  essential  character.  Now,  this  is  an 
enquiry  of  the  highest  practical  importance  to  us.  This  Court 
has  now  unanimously  held  that  by  the  law  as  it  obtains  in 
this  Province,  and  probably  in  all  the  other  Provinces  of  the 
Dominion,  there  is  no  law  to  restrain  the  Grand  Trunk 
Railway  Company  from  exacting  such  terms  and  imposing 
such  conditions  as  they  think  fit  in  their  printed  papers, 
which  the  public  using  the  railway  must  accede  to.  We 
give  no  opinion,  whether  the  condition  in  the  case  in 
hand  is  reasonable  or  otherwise  ;  much  is  to  be  said  for  and 
something  to  be  said  against  it.  But  as  it  is  essentially  the 
same  with  the  condition  in  Peek*9  case,  it  is  well  to  ponder  on 
the  significant  words  of  the  Lord  Chancellor  "that  the 
necessary  effect  of  such'  a  contract  would  be,  that  it  would 
exempt  the  Company  from  responsibility  for  injury,  however 
caused,  including  therefore,  gross  negligence  and  even  fraud, 
or  dishonesty  on  the  part  <rf  the  servants  of  the  Company, — 
for  the  condition  is  expressed  without  any  limitation  or 
exception.**  In  a  passage  we  have  already  cited,  Mr.  Justice 
Blackburn^,  with  the  apparent  assent  of  the  Law  Lords,  cer-^ 
tainly  with  that  of  Lord  Wenaleydate,  declared  that  "at 
Common  Law  a  ci^rrier  might  by  a  special  notice  make  a  con- 
tract, (and  the  Queen's  Beneh  of  Ontario  has  decided  that 
there  is  no  distinction  between  a  notice  and  a  condition 
forming  a  part  of  a  special  contract;  limiting  his  responsibility,, 
even  in  the  cases  of  gross  negligence,  ^miscondiict,  or  fraud  on 
the  part  of  the  servants.'* 

We  are  far  from  thinking  that  the  Grand  Trunk  Railway 
Company  would  push  its  advantages,  or  avail  itself  of  the 
law  to  such  extremes.  But  as  the  Britisli  North  Avierica 
Act,  1867,  in  the  91st  and  92nd  sections  declares  that  the 
exclusive  legislative  authority  belongs  to  the  Parliament  of 
Canada^  over  "  lines  of  steam  or  other  ships,  railways,  canals, 
telegraphs,  and  other  works  and  undertaking  connecting  the 
Provinces  with  any  other  or  others  of  the  Provinces,  extending 
beyond  the  limits  of  the  Province,**  we  think  it  right  to  call 
the  attention  of  the  Domini(yii  Government  and  Leorislature 
to  what  we  conceive  to  be  the  actual  state  of  the  law  upon  a 
question  so  deeply  affecting  the  trade  and  commerce  of  the 
country. 
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It  may  be  that  with  a  view  to  their  proteetion  Parliament 
may  deem  it  advisable  to  enaet  a  law  for  the  whole  Dominion, 
founded  on  the  Imperial  act  of  1854,  with  ench  modifications 
as  the  experience  of  the  mother  country  and  the  decisions 
since  that  period  will  naturally  suggest 

In  the  case  in  hand  we  are  constrained  by  the  authorities 
to  set  aside  the  verdict  for  the  plaintiff,  and  award  the 
defendants  a  new  trial  with  costs  of  argument 


Of  na 
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LbCAIN   v.  HOSTERMAK 

Tm  plaliitUf  hroaib/k  raft  for  a  partitloii  of  otrtaiii  laods  tiiider  tfaa  foUowiaf  drooBi* 
glaneH:  Tin  d«foQd«xit  and  Mi  bratlMr  w«i«  doriiMt  nndtr  tlwlr  fethwr"!  will  of  a  ]ai|t  teMl 
of  liod  whf oh  thojr  bold  m  toiianti  in  ooounoR.  Tlioj  oxoontod  two  mortgogoi  thoMm  whldh 
voro  ootstaiidiiiir  at  tbo  CliM  of  aetion  brooglit.  A  jndgmont  wao  rabooqnently  obtidBid 
ifaimt  tho  iMTOthor,  and  an  oxocatlon  iMaod«  nndor  wliioh  Ida  undlrldod  holf  wa«  ollond  for 
nda,  and  imrctaaoed  by  plaintiff  who  reeoiTod  a  dead  from  tfao  aborlff.  After  tho  osooattoo  of 
the  deed  it  wm  dlicoTersd  that  the  doooHptiM  therein  aawoUM  In  the  advertlsemodta  of  tho  aalo 
wae  orroBeom.  The  phdntlfl  ieeklnfr  partittlon  the  defendant  railited,  end  pleaded,  let,  That 
the  brother  waa  etOl  in  poiiuailon  advereely  to  the  plafaitlff,  and  that  the  latter  thofofore 
oould  not  maintain  an  action  for  partition,  not  havinf  the  poeeemlon ;  and  Snd,  thai  plalatifr 
ought  not  to  liave  partition,  inaamneh  ae  hie  appUcatton,  If  granted,  would  be  only  nngnlety 
and  InoperatiYo  and  ■ubjeot  defendant  to  ooetiL 

Bdd,  that  the  eherlffe  deed  ga?e  eoffldent  eeiiln  for  a  prooeeding  of  partltten ;  that  on 
tho  trial  the  title  of  the  Judgment  debtor  might  be  ln¥eetigated ;  that  the  eirort  In  the 
deeeripUon  oonld  be  oorreeted  by  reierenoe  to  the  other  pottlonB  of  the  deecription ;  and  that 
the  outetaading  mortgagee  were  no  bar  to  plaintiff  obtaining  the  partition  eooght 

The  Supreme  Court  of  Nota  Bootia  pimewii  all  the  poweia  with  referenoe  to  foita  la 
partition  with  which  the  Equity  Ooart  In  England  ie  Inrerted. 

TouNO,  C.  J.,  now,  (December  5tli,  1871,)  delivered  judg^ 
ment,  as  follows : — 

This  was  a  petition  for  partition  of  lands,  followed  up  by 
a  writ  ander  the  Revised  Statwtes,  chapter  139,  and  pleas  put 
in  by  the  defendant.  The  premises  were  set  out  on  a  plan 
annexed  to  the  writ,  and,  with  two  small  pieces  excepted,  con* 
sist  of  the  Hosterman  property,  situate  at  the  head  of  the 
North  West  Arm,  on  the  western  side.  They  were  devise^ 
by  the  late  Thomas  Jtloatermcm  to  his  sbns  John  EdOoa/td 
Hosterman,  the  defendant,  and  Charles  0.  Hosterman,  by 
whom  the  property  was  held  in  common.    They  mortgaged  it 
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to  two  parties  named  in  ihe  petition.  Those  mortgages  are 
still  outstanding  and  liable  to  be  foreclosed.  A  judgment  for 
a  large  sum  was  then  obtained  against  Charles  0.  Hosteinnan 
and  an  execution  issued  under  which  his  undivided  half  was 
•offered  for  sale,  and  the  plaintiff  became  the  purchaser,  and, 
having  paid  the  consideration  money  of  $7200,  holds  under  a 
deed  from  the  sheriff,  dated  December  30th,  1868.  The  pro* 
ceedings  are  admitted  to  have  been  regular  save  in  one 
particular  of  no  great  moment ;  but  after  the  delivery  of  the 
deed  it  was  discovered  that  the  description  therein,  as  well  as 
in  the  advertisements,  was  erroneous  in  designating  one  of 
the  lines  as  running  southerly  in  place  of  northerly  and 
making  the  beginning  stone  at  the  aovMiem  in  place  of  the 
northcim  boundary  of  the  Admiralty  properry.  The  mort* 
gages  were  not  proved  at  the  trial ;  but  it  was  stated  at  the 
argument  that  these  errors  are  found  in  the  two  mortgages, 
and  that  the  sheriff  and  the  plaintiff  were  misled  by  the 
descriptions  therein.  It  was  obvious  at  the  trial  that  the 
deed  of  itself  was  insensible,  and  without  the  aid  of  the  stone 
pillar  and  piles  of  stones  upon, the  ground,  and  of  the  actual 
possession,  and  of  the  surveys,  could  not  convey  title.  Here 
there  was  a  serious  defect,  and  that  casting  suspicion  on  the 
title,  and  requiring  extensive  evidence  on  the  trial,  to  enable 
plaintiff  to  get  one. 

The  defendant,  in  his  first  plea,  attacked  the  proceedings 
which  I  have  already  spoken  of,  and  alleged  that  the  said 
Charles  0.  Hastennan  was  still  in  possession  of  the  lands  and 
held  the  same  adversely  to  the  petitioner.  The  defendant's 
second  plea  is  that  the  petitioner  is  not  entitled,  and  ought 
not  to  have  partition  as  prayed  for,  inasmuch  as  the  applica- 
tion of  the  petitioner,  if  granted,  would  be  nugatory  and 
inoperative,  and  expose  the  defendant  to  costs  and  expenses. 
He  prays,  therefore,  tlUt  the  petition  may  be  dismissed,  and 
that  defendant  have  his  costs. 

This  second  plea  and  the  position  it  involves  were  urged 
upon  the  Court  with,  great  earnestness,  and  raise,  for  the  first 
time,  a  very  important  point  of  practice.  I  have,  therefore, 
given  it  an  attentive  consideration.  We  all  know  that  at 
common  law>  the  remedy  by  writ  of  partition  was  confined  to 
co-partners«  and  that  it  was  extended  by  the  statute  of  31 
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Henry  VIIL,  cb.  4,  to  joint-tenants  and  tenants  in  common. 
Then  gi'adyally  arose  an  equity  jurisdiction,  which  was  found 
80  much  more  convenient  and  effectual  that  the  writ  at  com- 
mon law  became  obsolete,  and  now  it  has  been  abolished  in 
England  by  the  8  &  4  WiUiam  IV,,  ch.  27.  In  this  Province 
it  still  survives ;  it  is  recognized  by  the  first  section  of  chapter 
139,  and  it  has  now  and  then  been  brought  before  the  Court, 
as  in  Jamea*  Rep.,  328 ;  but  in  practice,  the  mode  pointed  out 
in  the  Reidned  Statutes  is  the  only  one  that  is  followed,  and 
on  the  true  construction  of  chapter  139  the  question  was 
raised.  Not  so  in  England,  where  they  have  no  such  practice, 
and  a  partition  can  be  enforced  only  by  bill  in  Equity. 

The  rule,  as  contended  for  by  defendant's  counsel,  appears 
to  have  been  settled  at  an  early  period.  Wilkin  v.  Wilkin, 
1  Johnson  Ch.  Rep.,  117 ;  Phelps  v.  Green,  3  Johns.  Ch.  Rep., 
304.  This  position  is  taken  in  all  the  text  books  and  upheld  by 
numerous  cases,  and  the  reason  given  is  that  Courts  of  Equity 
would  not  usurp  the  rights  of  the  Common  Law  Courts  and 
the  functions  of  a  jury  by  trying  questions  of  title. 

The  two  cases  decided  in  1868-9  and  cited  at  the  argu- 
ment from  7  Z.  i2.  E^.,  296,  recognize  the  same  principle. 
In  Bolton  v.  Bolton  two  wills  were  set  up  and  Sir  Wm,  Wood^ 
the  Lord  Chancellor,  held  that  the  one  could  not  oust  the 
other  from  a  trial  by  a,  jury,  and  that  the  legal  right  must  be 
tried  before  he  came  for  a  partition.  And  in  Slade  v.  Barlow, 
Vice-Chancellor  James  declared  that  the  suit  for  a  partition 
is  based  on  the  assumption  that  there  is  no  litigation.  He 
retained  the  bill  in  that  case,  but  the  reason  he  did  so  was 
that  the  plaintiff  might  possibly  turn  out  to  be  a  tenant  in 
common,  and  in  that  event  the  suit  might  be'  made  available. 
It  was  never  intended  to  alter  the  position  of  the  parties  in 
the  common  law  proceedings.  These  two  are  the  latest 
authorities,  and  they  are  decisive  of  the  rule  in  the  English 
Chancery,  which  has  been  adopted  also  by  the  Court  in  the 
State  of  New  York ;  but  it  is  obvious  that  they  have  only  a 
partial  application  to  our  system  based  upon  our  own  statute. 
That  statute  was  borrowed  almost  word  for  word  from  chapter 
103  of  the  Revued  Staiutes  of  Massachusetts,  published  in 
1836,  and  founded  upon  acts  passed  in  1783  and  178.5.  The 
clauses  which  affect  thia  question,  particularly  the  1st,  Srd 
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and  42nd  sections  of  our  act,  are  literally  the  same  ia  both. 
It  is  of  importance,  therefore,  *to  trace  the  decisions  of  the 
Courts  of  MiissachiLsetta  a%  far  as  we  have  access  to  them — and 
there  is  a  blank  in  them  which  we  are  unable  to  fill  up — ^upon 
this  branch  of  the  law.  They  are  to  be  found  in  DaTie's 
Abridgment  to  the  date  of  its  publication,  chapters  191,  132, 
80  far  at  least  as  anything  is  to  be  found  that  is  worth  the 
seeking  in  that  learned  and  heterogenous  compilation.  I 
shall  not  attempt  to  do  more  than  cite  a  few  of  the  leading 
cases. 

The  operation  of  a  sheriff  s  deed  appears  very  distinctly 
from    the  case  of   Poignard  v.  Smith,  6    Pick.,  175.      We 
must  assent,  I  think,  to    this  doctrine — the    common   law 
rule — which  we  still  adopt  in  this  Court,  though  with  some 
hesitation,  that  a  man  out  of  possession  cannot  legally  convey, 
having  no  bearing  upon  a  sale  by  a  public  officer,  and  trans- 
ferring in  payment  of  defendant's  debt  whatever  right  he 
may  have,  whether  by  legal  holding  or  beneficiary  interest  in 
lands.    Still  less  could  the  adverse  possession  of  the  judgment 
debtor  be  set  up,  as  in  this  case,  against  a  sheriff's  sale,  if 
legally  conducted.  On  the  point  of  seisin  the  American  cases 
are  not  altogether  reconcilable.     In  Bonner  v.  Propriety's, 
7  Mass.,  475,  the  lands  of  which  partition  was  sought  had 
been  sold  for  non-payment  of  an  assessment,  and  being  in 
possession  of  the  purchaser  under  that  sale,  (a  case  very  dis- 
tinguishable from  the  present),  the  plaintiffs  in  possession 
were  non-suited,  the  Court  observing  that  this  process  lies 
only^or  persons  actually  seised.    This  case  was  insisted  on  at 
the  argument  as  decisive,  there  being  no  actual  seisin  in 
LeCaiUf  but  it  cannot  be  pushed  so  far.    It  precludes  a  parti- 
tion where  there  is  an  advci*se  possession  in  a  third  party,  but 
not  where  there  are  contending  claims  arising  out  of  a  com- 
mon title.    Although,  therefore,  Dane  states  (ch.  191,  art  4, 
sec.  6)  that  Bonner's  case  is  supported  by  the  practice  of  the 
Court,  it  must  be  only  in  this  qualified  sense.    Barnard  v. 
Popey  14  Mass.,  434.    I  shall  turn  only  to  one  other  case — 
Wells  V.  Pvoxvse,  9  Mass.,  508.    The  same  case  is  reported  in 
4  Mass.,  64,  where  the  claimant  under  a  devise  of  lands  was 
defeated.     He  obtained  a  verdict  in  March  term,  1862,  and 
in  Marck  term,  18G3,  the  question  arose  upon  that  verdict, 
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whether  his  right  of  entry,  if  any  he  had,  was  not  barred. 
This  point  was  reserved  upon  his  petition  for  a  partition  of 
the  lands,  and,  being  decided  in  his  favor,  the  interlocutory 
judgment  was  entered  qvxxl  paHitio  fiat 

We  have  no  means  of  ascertaining  the  modem  practice  of 
MassdchusettSt  but  these  cases  seem  to  establish  the  two  posi- 
tions contended  for  by  the  plaintiff,  that  a  sheriff's  deed, 
otherwise  unassailable,  gives  suflScient  seisin  for  a  proceeding 
of  partition,  and  that  on  the  trial  the  title  of  the  judgment 
debtor  in  this  case,  as  of  a  tenant  in  common  where  the  suit 
is  between  th?3  immediate  parties,  may  be  investigated.  I 
may  add  that  this  principle  has  been  acted  on  in  several  cases 
within  my  own  recollection,  as  in  Shea  v.  VanMoidder,  tried 
before  me  in  May,  1868,  where  the  legitimacy  of  the  plaintiff 
came  into  question,  and  the  verdict  in  his  favor  was  accepted 
as  conclusive  after  a  full  investigation  at  the  trial.  It  is  true 
that  though  the  plaintiff  should  succeed  in  obtaining  partition 
the  defendant  may  still  resist  him,  and  an  ejectment  may  be 
necessary  for  gaining  an  actual  possession,  thus  necessitating 
two  actionp..  But  if  the  plaintiff  were  to  succeed  in  eject- 
ment  or  the  defendant  refuse  to  acknowledge  his  title  or  were 
unable  to  effect  a  division,  a  suit  in  partition  must  be  brought 
equally  necessitating  two  actions.  Nor  are  the  outstanding 
mortgages  in  the  way,  as  was  at  first  supposed.  They  would 
be  a  serious  difficulty  ind<;ed,  if  the  plaintiff  were  to  bring 
ejectment  with  the  legal  title  in  the  mortgagees.  But  in  par- 
ticular,  by  the  22nd  section  of  the  Act,  a  moi*tgage  shall  be 
concluded  by  the  judgment  so  far  as  it  respects  the  pai*tition 
and  the  assignment  of  shares. 

This  brings  us  to  the  validity  of  the  sheriff^s  deed.  The 
technical  objection,  as  I  may  call  it,  was  the  omission  in  the 
Oazette  of  a  line  in  the  description  which  was  in  the  hand- 
bills and  the  sheriff's  ^eed.  It  would  be  a  harsh  application 
of  the  law  to  defeat  the  title  of  a  purchaser  on  so  narrow  a 
ground.  This  Is  not  like  the  case  of  Gillies  v.  Camphill, 
James'  R.,  48,  where  the  description  in  the  deed  contained 
land  not  included  in  the  advertisement,  or  the  case  of  Crow  v. 
Tolton,  decided  in  1864,  where  the  advertisement  was  inserted 
only  twenty-eight  days  and  there  was  no  proof  of  the  posting 

of  the  handbills.    Here  is  a  small  and,  as  I  think,  a  trivial 
27* 
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omission,  which  ought  not  to  destroy  title.  On  the  remaining 
question  of  the  errors  in  the  description,  I  forbear  from  going 
into  the  cases  which  liave  been  reviewed  by  two  of  my 
learned  brethren.  These  errors  I  think,  in  view  of  the  evi- 
dence, come  within  the  maxim  falsa  demonatratio  non  nocet 
It  is  impossible  to  have  a  doubt  of  the  property  that  was 
intended  to  be  conveyed,  and  there  being  no  such  doubt,  the 
law  will  not  permit  the  grant  to  be  frustrated  by  a  mistake. 

I  am  of  opinion  that  on  all  these  grounds  the  plaintiff 
should  have  judgment. 

DksBarres,  J. — This  is  a  writ  of  partition  sued  oat  by 
the  petitioner,  John  W»  LeCain,  against  John  E.  Hoslerman 
and  othei*s,  in  whic\i  partition  is  pra3'^ed  for  of  the  undivided 
half  part  of  a  tract  of  land  situate  on  the  north  side  of  the 
North  West  Arm,  containing  by  estimation  2000  acres,  which 
was  devised  to  Charles  0.  Hostei^r/ian  by  his  father,  the  late 
Thoman  Hostei^nian,  and  sold  by  the  sheriff  of  the  county  of 
Hcdifax  under  an  execution  against  Charles  0.  HosteiTfuxn 
and  another.  The  petitioner  claims  it  as  a  purchaser  at  that 
sale,  and  under  a  deed  executed  to  him  by  the  sheriff  on  the 
30th  December,  1870,  in  which  the  land  is  described.  The 
partition  was  resisted  by  John  E,  Hosterman,  the  other 
devisee,  under  his  father's  will,  of  the  remaining  half  part  of 
the  lot,  who  pleaded  to  the  action,  two  of  the  other  persons 
sued,  being  mortgagees  of  Charles  0.  Ilosterman  and  John  E, 
Hosterman  and  the  others,  executors  of  the  will  of  Thomas 
Hoaterman,  not  having  appeared.  The  case  was  tried  before 
His  Lordship  the  Chief  Justice,  and  a  verdict  was  entered  for 
the  plaintiff  by  consent,  subject  to  the  opinion  of  the  Court 
on  the  law  and  evidence  in  the  case,  with  power  to  enter  a 
verdict  for  defendant. 

Several  grounds  of  objection  were  taken  at  the  argument, 
the  first  of  which  arises  out  of  errors  in  the  description  of  the 
land  sold  under  execution  and  conveyed,  or  intended  to  be 
conveyed,  by  the  sheriff  to  the  petitioner.  The  first  error  in 
representing  the  beginning  boundary  of  the  land  to  be  on  the 
shore  of  the  North  West  Arm,  at  a  stone  marked  A,  being  the 
southern  boundary  of  the  admiralty  property,  whereas  in 
point  of  fact  it  was  and  ought  to  be  designated  as  the  northern 
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Iwundary,  and  the  second  in  describing  the  line  running  from 
the  rear  line  as  a  line  running  southerly  along  the  boundary 
of  the  admiralty  property  to  the  property  of  Dr.  CogsweU^ 
instead  of  a  line  running  northerly  to  the  property  of  Dr. 
Cogswell.  With  the  exception  of  tliese  two  obvious  mistakes, 
the  property  actually  sold  and  conveyed  is  properly  described, 
and  the  question  is,  whether  these  mistakes  are  to  have  the 
effect  of  vitiating  the  deed  and  making  it  a  nullity.  Washbum^ 
in  his  Ti'eatiae  on  Real  Property,  goes  very  fully  into  the  sub- 
ject of  descriptions  in  deeds,  and  mentions  several  cases  which  I 
think  have  a  material  bearing  on  the  present.  He  says  the 
object  of  the  descriptive  part  of  the  gi*ant  is  to  define  what 
the  parties  intend  the  one  to  convey  and  the  other  to  receive, 
and  he  gives  the  rules  which  ai*e  to  be  applied  in  reading  and 
construing  deeds.  At  page  669,  vol.  2,  he  says  : — **  When  the 
parts  of  a  description  in  a  deed  are  found  inconsistent  with 
each 'other,  the  courts  give  effect  to  every  part  of  a  deed,  if  it 
is  possible  consist-ently  with  the  rule  of  law,  and  if  this  cannot 
be  done,  then  they  examine  and  see  if  there  is  enough  of  the 
consistent  and  intelligible  portion  of  the  same  to  give  effect  to 
the  intention ;  but  if  the  repugnancy  of  the  parts  be  such  as  to 
render  the  intention  of  the  parties  unintelligible,  it  defeats 
the  grant  itself.  It  has  accordingly  been  held  that  when  the 
description  of  the  estate  intended  to  be  conveyed  includes 
several  particulars,  all  of  which  are  necessary  to  ascertain  it, 
no  estate  will  pass  except  such  as  agrees  with  every  particular 
of  the  description.  But  if  the  description  is  sufficient  to 
ascertain  the  estate,  although  the  estate  cannot  agree  with  all 
the  particulars  of  the  description,  yet  it  will  pass."  At  page 
670,  he  says :  "  Numerous  illustrations  might  be  given  of  the 
application  of  the  foregoing  rule,"  and  remarks  that  the 
reader  should  be  apprized  of  a  maxim  (Broom's,  490,)  of 
pretty  general  application,  falsa  demonstratio  non  nocet, 
under  which,  if  the  instrument  defines  with  convenient  cer- 
tainty what  is  intended  to  pass  by  it,  a  subsequent  erroneous 
addition  will  not  vitiate  it.  At  page  672,  he  says :  "  Few 
cases  more  fully  illustrate  the  principles  of  construction  than 
that  of  Worffiington  v.  Hylyer,  4  Mass.,  196,  where  the  grant 
was  of  "  the  farm,"  in  W.,  on  which  the  grantor  lived,  being 
lot  No.  17,  in  the  first  division  of  lands,  containing  100  acres, 
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with  my  dwelling-house  standing  thereon  ;  bounding  irest  on 
the  lands  of  J.  C,  northerly  by  a  pood,  east  of  lot  No.  18, 
south  of  lot  No.  19,  having  a  highway  through  it.    Now  in 
fact  No.  17  had  no  house  upon  it,  nor  any  road  through  it, 
and  only  a  little  part  of  it  was  clear  or  susceptible  of  cultiva- 
tion, and  waa  nearly  worthless,  and  only  answered  to  the 
description  in  that  it  was  bounded  by  a  pond.    In  fact  the 
grantor's  house  stood  upon  another  lot  separated  from  No. 
17  by  No.  18  and  a  hi^^way,  and  occupied  by  him  as  a  farm ; 
and  the  Court  held  that  as  it  was  obviously  the  intent  of  the 
parties  to  convey  the  farm  and  dwelling-house,  this  specitic 
reference  to  No.  17  as  a  description  of  it  was  false,  and  must 
be  rejected,  and  that  the  farm  did  pass,"    At  page  674,  be 
says :  "  It  is  a  rule  of  universal  appUcation,  that  natural  per- 
manent objects  called  for  in  a  deed  control  courses  and 
distances  given.      The  order    of  applj-ing   descriptions  of 
boundaries  is  first  to  natural  objects,  second  to  artificiiU 
marks,  and  third  to  courses  and  distances  given  in  the  deed, 
and  courses  and  distances  given  in  the  deed  can  be  controlled 
only  by  monuments."    The  Court,  he  remarks,  had  occasion 
to  lay  down  the  rule  to  meet  the  case  of  a  public  grant  where 
only  three  sides  of  the  grant  could  be  ascertained.  Shaw^C  J., 
Boid :  "  A  deed  is  not  to  bt  bsld  void  for  uncertainty  because 
the  boundaries  are  not  fully  expressed,  when  by  reasonable 
intendment  it  can  be  ascertained  what  w^  considered  and 
understood  by  both  parties  to  be  embraced  in  the  description. 
Kow  it  may  he  asked  what  property  was  considered  and 
understood  to  be  embraced  in  the  description  contained  in  the 
■dvertisemenC  and  the  deed  executed  by  the  sheriff  to  the 
pedtioner.     After  desciibing  the  boundaries,  which  are  all 
ti  the  exception  of  the  errors  to  which  I  have 
rred,  the  description  concludes  thus:  "Being  the 
)  property  of  the  l&te  Tkoma$  BoUerman,  situate 
Ride  of  the  NorUi  West  Aitn,  containing  by  esti- 
I  acres  more  or  less."    No  person  looking  at  and 
tding  the  advertiijement  could,  it  appears  to  me, 
led  that  the  property  offered  for  sale  was  any 
the  well  known  property  of  the  late  Th^>mas 
It  could  surely  liot  have  been  token  to  be  the 
xiperty,  lying  oa  tie  south,  nor  the  Dr.  CogswiU 
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propat'ty  on  the  north  of  it.  No  person  could,  if  he  had  con- 
sidered but  a  moment,  have  suppoasd  or  believed  that  either 
the  one  or  the  other  were  to  be  soM  under  an  execution.  It 
was  true  that  Mr.  Bremner,  a  witness  on  the  part  of  the 
defence,  stated  that  on  seeing  the  advertisement  describing 
the  property  as  being  southerly  of  the  admiralty  property,  he 
felt  satisfied  that  the  church  and  school-house,  which  he 
desired  to  protect,  were  not  in  the  land  advertised,  but  if  he 
had  carefully  read  the  whole  of  the  description,  particularly 
the  latter  part  of  it,  and  observed  that  the  whole  of  the 
property  of  the  late  Thomas  Hosterman  was  to  be  sold,  I  am 
inclined  to  think  he  would  have  taken  a  diflferent  view.  I  am 
satisfied  he  stated  the  true  impression  made  on  his  own  mind 
from  what  he  Vead,  but  as  none  of  the  forty  persons  who 
were  present  at  the  sale  were  examined,  we  have  no  means  of 
knowing  what  their  impressions  were.  It  does  not  appear 
that  any  inquiry  was  made,  or  any  doubts  expressed  at  the 
sale  as  to  the  locality  of  the  property  ofiTered  for  sale,  a  fact 
from  which  it  may  be  presumed  that  all  the  bystandefis  and 
bidders  well  knew  where  it  was  situate,  and  therefore  had  the 
means  of  informing  themselves  as  to  its  value.  But  we  aria 
now  inquiring  what  was  understood  by  the  sheriff  on  the  one 
hand  as  the  seller,  and  the  petitioner,  on  the  other  as  the  pur- 
chaser, and  also  whether' the  errors  pointed  out  in  the  descrip- 
tion of  the  deed  rendered  it  nugatory  and  void,  or  whether 
the  deed,  notwithstanding  the  errors,  was  sufiicient  to  pass 
the  title  of  Charles  0.  HasUmuin  in  the  property,  for  which 
partition  is  sought  I  am  of  opinion  that  the  title  of  Charles 
0.  Hosterman,  notwithstanding  the  errors  in  the  description 
of  the  deed,  did  pass,  there  being  enough  in  the  consistent  and 
true  portions  of  the  description  to  identify  the  property  and 
give  effect  to  the  intention  of  the  parties,  and  that  what  is 
false  in  the  description  may  be  rejected  on  the  ground  that 
falsa  deman^ratio  non  nooet. 

Another  objection  was  raised,  viz.,  that  the  petitioner  not 
having  seizin  in  fact  of  the  premises,  partition  did  not  lie,  and 
in  support  of  that  position  two  ea^es  among  others  were 
cited,  to  which  I  will  now  refer.  The  first  is  that  of  Bonner 
v.  The  Proprietors  of  the  Kennebec  Purchase,  7  Mass.,  475, 
which  was  much  relied  upon  at  the  argument  as  a  case  estab- 
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liflhing  this  point.  I  have  not  been  able  to  take  the  same 
view  of  it,  as,  it  appears  to  me,  the  pi*esent  is  a  very  different 
case  from  that,  There  the  purchasers  of  the  land,  under  a 
sale  for  non-payment  of  an  assessment,  were  in  possession, 
and  it  was  held  that  partition  would  only  lie  for  a  person  who 
had  a  seizin  in  part,  and  the  plaintiff  was  non-suited.  Here, 
it  is  true,  there  is  no  actual  possession  in  the  petitioner 
LeCain,  but  there  is  no  evidence  to  show  that  there  is  any 
person  in  possession  other  than  John  E.  ffosterman,  who,  if 
LeCain*8  title  be  valid,  as  I  take  it  to  be,  now  a  tenant  in 
common  with  LeCain  of  this  undivided  propertjr,  must  there- 
fore be  considered  as  holding  as  well  for  LeCain  as  himselL 
LeOain  having,  then,  the  same  title  that  Charles  0.  Hoeterman 
had,  is  in  a  very  differ^it  position  from  what  he  would  be  if 
a  stranger  were  in  possession,  and  that  fact,  in  my  mind^ 
makes  an  important  distinction  between  the  two  cases, 
rendering  that  of  Bonner  v.  The  Proprietors  of  less  weight 
than  it  otherwise  would  have  had.  The  next  case  cited  was 
that  of  Rickard  d.  Ridcard  v.  Ridcard,  13  Pick.,  21^1 ;  that, 
too,  I  think,  is  a  case  very  distinguishable  from  this.  In  that 
a  tract  of  land  was  granted  with  a  dwelling-house  thereon,  in 
1754,  hy  Samud  Ridcard  to  his  sons  Theophilus  and  Lazarus 
as  tenants  in  common,  the  tract  included  a  parcel  of  woodland 
of  which  partition  was  sought  Lazarus  died  two  years 
afterwards  without  issue,  and  the  petitioner  for  partition 
claimed  as  one  of  his  heirs.  Theophilus  lived  in  the  dwelling- 
house,  and  fenced  and  impixxved  a  part  of  the  tract  for  twenty- 
nine  years,  when  he  died.  All  his  estate  was  settled  on  his 
son,  who  occupied  the  house  and  land  and  died,  having 
devised  his  land  to  the  respondent,  who  also  entered  upon  and 
occupied  the  land  for  a  period  which,  including  the  previous 
possession  of  those  under  whom  he  claimed,  extended  for  a 
period  of  forty  years.-  It  was  held  that  there  having  been  an 
ouster  of  Latarus*s  heirs  for  forty  years,  the  petition  for  a 
partition  could  not  be  maintained.  I  may  here  remark  that 
if  John  E.  Hosterman  had  been  in  possession  of  the  land  of 
which  partition  is  now  sought  for  the  same  length  of  time  as 
against  his  brother  Charles  0.  Uosterman,  I  would  have  no 
hesitation  in  holding  that  LeCain  could  not  maintain  parti- 
tion now.    I  will  only  refer  to  another  case,  thui  of  Braile^ 


DECEMBER,    1871.  423 

V.  Fidler,  23  Pick.,  1,  which  I  think  sustains  the  view  I  have 
ah*eady  expressed  as  to  the  petitioner's  right  as  tenant  in 
common  with  John  E,  Hosterman  tj  maintain  partition.  In 
that  case  it  was  held  that  where  two  tenants  in  common  of 
land  have  severally  mortgaged  their  respective  undivided 
right  to  the  same  person,  one  of  them  is  entitled  to  partition 
as  against  the  other,  before  entry  by  the  mortgagee,  but  that 
such  partition  would  not  atiect  the  nghts  of  the  mortgagee. 

That  case  furnishes  an  answer  to  another  objection,  not 
yet  noticed,  viz.,  that  the  legal  title  being  in  the  mortgagees 
partition  would  not  lie.  In  reference  to  the  objection  last 
named  I  may  remark  that  the  mortgagee  though  summoned, 
has  not  appeared  in  this  suit,  or  offered  any  resistance  to  the 
partition  of  the  land,  and  so  far  as  respects  the  share  claimed 
by  the  petitioner  it  may  be  that  he  is  content  to  be  governed 
by  the  judgment  of  the  CouH,  knowing  that  under  section  42 
of  chapter  139,  Revised  StcUutea,  his  lien  will  still  remain  in 
full  force  on  that  share  as  well  as  the  other. 

Having  satisfied  my  mind,  on  full  consideration,  of  the 
sufficiency  of  the  deacription  in  the  deed  to  identify  the 
property,  and  that  it  was  the  intention  to  sell  and  convey  to 
the  petitioner  LeCain  all  the  property  devised  by  the  late 
Tlioinas  Hostei^man  to  his  son  Cluirlea  0.  Hosteitnan,  I  am  of 
opinion  that  all  the  title  which  the  latter  had  therein  passed 
under  the  sheriff's  deed  to  LeCain,  and  that  he  is,  therefore, 
entitled  to  the  judgment  of  the  Court. 

WiLKlNS,  J< — To  decide  who  misty  maintain,  or  who  may 
contest  a  petition  for  partition  under  our  statute,  we  must 
have  recourse  not  to  rules  of  Equity  governing  procecilings  in 
that  Court  to  enforce  partition,  but  to  provisions  of  our  own 
legislation.  The  governing  principle  in  Equity  is  that  parti- 
tion is  matter  of  right  when  the  title  is  clear,  but  if  the  title 
be  doubtful,  the  proceeding  in  that  Court  is  at  once  arrested, 
seeing  that  the  title  must  necessarily  be  first  established  at 
law ;  Phdps  v.  Green,  3  Johns.,  C.  C.,  304,  our  statute,  how- 
ever,  whilst  it  gives  a  right  to  any  pci-son  holding  lands  as 
joint-tenant,  co-parcener,  or  tenant  in  common,  to  obtain 
partition  either  by  M-rit  of  partition  at  Common  I^w,  or  in 
manner  provided  by  chapter  139  (see  sec.  1),  supposes,  and  is 
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based  upon  a  legislative  position,  that  whether  a  petitioner  is 
or  is  not  entitled  on  any  ground  whatever  to  partition  under 
its  provisions  may  be  the  subject  of  an  issue  of  law  or  of  fact 
raised  under  a  petition  for  partition  preferred  under  the  Act ; 
Barnard  v.  Pope,  14  Mass.,  435.  By  section  12  it  is  provided 
that  any  person  interested  an  the  premised  may  plead  any 
matter  tending  to  show  that  petitioner  ought  not  to  have 
partition  as  prayed  for  either  in  whole  or  part,  and  section  15 
provides  in  terms  for  the  trial  of  an  issue  of  law  or  of  fact, 
having  for  its  object  to  determine  whether  petitioner  is 
entitled  to  have  partition  as  prayed  for,  and  to  give  him 
judgment  if  found  to  be  so  entitled.  Section  12  of  the  statute 
indicates  how  parties  interested  in  the  land  of  which  paHition 
is  prayed  for,  whether  summoned  or  not,  ahall  appear  and 
plead. 

These  being  the  general  principles  governing  the  case 
before  us,  let  us  see  what  the  case  is.    The  petition  represents 
in  effect  (with  the  matters  not  material)  that  in  Decem}>er^ 
18G8,  he  purchased  at  sheriff's  sale,  by  deed  executed  after  all 
statutable  requirements  had  been  observed,  certain  real  estate 
according  to  a  description  set  out  in  the  petition,  "  being  the 
undivided  interest  in  the  said  estate  of  Charles  0.  Hosterman, 
held  by  him  under  devise  from  his  father  deceased,  the  same 
having  been  duly  levied  on  and  sold  under  an  execution  issued 
on  a  judgment  obtained  by  Gray  against  the  said  Hoaterman 
and  a  person  by  the  name  of  Cooper'*    Representing  Cooper 
to  have  no  existing  interest,  the  petition  sets  out  the  title  of 
Charles  0,  Hosterman  to  have  been  by  devise  to  him  and  his 
brother  John  E.  Hosterman  (the  defendant),  and  their  heirs, 
a  devise  of  all  the  real  estate,  &c.,  owned  by  the  testator  on 
the  west  side  of  the  NorOt  We^  Ai*m.    The  petitioner  further 
alleges  that  the  lands,  &c.,  (of  a  portion  whereof  partition  is 
prayed)  were  conveyed  to  the  testator,  and  in  the  conveyance 
are  described  as  in  the  petition,  and  that  the  land  bo  described 
is  the  only  land  fronting  on  the  water  on  the  west  side  of  the 
North  West  Arm  which  was  owned  or  possessed. by  the  s^d 
testator  at  the  time  of  his  decease.     The  petition  further 
statea  that  Charles  0.  and  John  E,  Hosterman  conveyed  all 
their    interest  in  the  land  by  a  mortgage,  outstanding,  to 
ihe  Hon.  M*  B.  Ahnon,  and  by  the  same  description  and 
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boundaries  as  in  the  sheriff's  deed;  and  that  Charles  0. 
Hosterman  by  the  same  description,  by  mortgage  also,  not- 
"withstanding,  conveyed  his  individual  interest  to  Henry 
Pryar,  Esq.  Petitioner  then  prays  for  a  rule  to  enable  him 
to  hold  his  undivided  moiety  in  severalty.  Almon,  the 
mortgagee,  holding  a  mortgage  over  the  whole  propeHy,  prays 
that  no  proceeding  may  be  had  in  this  suit  which  will  deprive 
him  of  his  lien  over  the  whole  property.  But  he  has  not 
(see  sec.  33  in  connection  with  sec.  12) ''  answered  the  petition 
and  pleaded  a  matter  tending  to  show  that  the  petitioner 
ought  not  to  have  partition  as  prayed  for."  Not  having  done 
so,  his  rights  in  severalty  as  mortgagee  are  passed.  Had  he 
so  answered  we  must  have  argued  whether  in  view  of  his 
plea  plaintiff  could  have  partition.  Not  having  so  answered, 
his  lien  over  the  whole  property  remains,  and'  partition,  if 
adjudged,  must  be  subject  to  such  lien.  The  statute  (see 
sec.  33)  grants  his  prayer,  having  anticipated  it. 

The  defendant,  John  E.  Hosterman^  the  only  other 
defendant  who  appears,  for  his  sole  plea,  pleads  that  the 
petitioner  did  not  purchase  the  lands  pursuant  to  notice,  and 
other  proceedings  first  had  according  to  law,  nor  were  the 
same  duly  levied  on  and  sold  on  an  execution  under  the  judg- 
ment stated  by  petitioner ;  nor  was  a  deed  thereof  made  by 
the  sheriff  to  the  petitioner  of  the  said  lands ;  and  the  same 
'  defendant  alleges,  also,  that  Charles  0.  Hosterman  is  still  in 
po&session  of  the  land;  and  holds  'the  same  adversely  to  the 
petitioner.  He  adds  in  general  terms  that  the  petition  if  granted 
will  be  nugatory  and  subject  John  E,  Hosterman  to  costs. 
The  effect  of  this,  the  only  plea,  (the  rules  governing  which 
are  of  course  the  same  with  those  that  govern  a  plea  in  'other 
actions)  viewed  in  connection  with  the  petition  is,  an  admis- 
sion by  all  the  defendants  that  if  the  deed  relied  on  be  valid 
in  respect  of  all  the  objections  urged  against  it,  and  if  the 
objection  of  adverse  holding  by  Charles  0,  Hosterman  be 
untenable,  the  petitioner  is  entitled  to  partition,  as  claimed 
by  him.  There  could  be  no  such  adverse  folding  in  the  case, 
assuming  the  deed  to  be  legal,  for  the  possession  of  the 
co-tenant  John  E.  Hosteivfnan  enured  in  law  as  the  possession 
of  the  petitioner,  and  as  there  is  no  actual  ouster,  no  turning 
out  by  the  shoulders  by  Charles  0.  HosterTnan  in  the  case, 
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and  no 'witliholiling  of  petitioner's  moiety  of  the  rents  and 
profits,  wliich  alooo  could  constitute   a  constructive  ouster, 
there  is  no  advai-se  possession  ;  see  Barnard  v.  Pope,  14  Mass., 
475.     I  find,  indeed,  in  the  minutes  no  evidence  whatever 
that  points  tu  .^ueh.     It  is  important,  moreover,  in  this  con- 
nection to  bcai'  in  mind  that  Ciiai'lea  0.  Hosterman  has  not 
thought  proper  tu  avail  himself  of  the  provisions  of  sections 
13  and  14,  and  (though  not  named  in  the  petition),  to  appear 
and  plead  as  defendant,  and  himself  contest  petitioner's  right 
to  partition.      Had  he  done  so,  the  petitioner  might,  under 
those  tost  mentioned  provisions,  have  replied  that  GharlfS  0. 
Hwternian  had  no  estate  or  interest  in  the  land,  and  prayed 
judgment  if  he  should  be  permitted  to  object  to  the  petition. 
'  On  what  principle  then  shall  John  Hosterman  be  beard 
to  maintain  a  plea  for  and  on  behalf  of  CharUs  0.  Hoatervian 
which  Charles  0.  Hosterman  has  declined  to  plead  for  himself 
It  is  thus  apparent,  also,  that  at  the  argument  an  objection 
was  taken  by   Sir,  Hiom-i^son   that  cannot  be  entertained, 
because  no  defendant  has  takes  it  as  a  ground  of  defence. 
That  objection  was,  that  the  petitioner  had  not,  in  view  of 
the    outstanding    mortgage,    "an    estate   in   possession,"  as 
'■required  by  the  partition  statute.    It  must  be  remarked,  also, 
in  this  connection,  that "  an  estate  io  possession  "  in  the  act 
referred  to  is  plainly  used  in  contradistinction  from  the  other 
phrase  occurring,  viz.,  "  being  entitled  only  to  a  remainder  or 
reversion."     The  Legislatuce  has  not  required  that  the  peti- 
tioner should  be  in  actual  possession  of  the  estate  in  which 
partition  is  claimed,  but  merely  "  that  he  should  have  an  estate 
in  possession."     Besides,  if  the  want  of  such  an  estate  be 
intended  to  !«  insisted  on  as  a  defence,  it  must  bo  pleaded, 
u-i  ._i.:i .  j^  iHortgaijee  of  the  share  of  a  part-owner  is  con- 
thc  [witition  by  the  express  provisions  of  section  40, 
ree  of  the   whole  pi'omises  may,  under  section  33, 
bold  in  scveialty,  and   by  answer  make  such  his 
defensive  ground  why  petitioner  should  not  have 
or  elect,  as  Mr.  Almoii  lias  done  in  this  case,  to 
right  so  to  oppose  the  p.ivtition. 
lie  enquiry  at  the  trinl  was  confined  by  the  plead- 
ns  mnst  he  after  tlie  argument,  to  the  only  question 
iz.,  the  petitioner's  alleged  right  10  have  partition 
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under  the  sheriff's  deed  on  which  his  title  rests.  The  objec- 
tions to  that  title  are  two-fold  ;  or,  Ist,  that  the  deed  is  void 
from  uncertainty  in  the  description ;  2nd,  that  though  it  is 
presumptive  prqof  of  title,  that  presumption  is  destroyed  by 
evidence  showing  that  the  Gazette  notice  is  at  variance  wiUi 
the  description  in  the  deed  and  in  the  hand-bills. 

As  regards  the  Second  branch  oE  the  objections,  which  it 
will  be  convenient  to  consider  first  in  order,  it  must  be  con- 
ceded that  if  the  variance  •  in  question  be  of  a  substantial 
character,  and  snch  as  bad  a  tendency  to  mislead,  or  might 
have  misled  a  person  intending  to  bid  or  bidding  at  the 
sheriff's  sale,  it  vitiates  the  deed,  and  randers  it  inoperative. 
For  the  protection  of  the  judgment  debtor  whose  lands  are 
levied  or  under  execution,  more  especially,  and  in  a  degree,  also, 
from  a  regard  to  the  interest  of  his  creditor,  certain  formalities 
previous  to  selling  are  required  by  the  Legislature  to  be 
observed  by  the  sheriff  and  by  the  attorney  of  the  plaintiff. 
Among  these  is  publication  for  a  prescribed  time  in  the 
Royal  Oazette  newspaper  of  an  advertisement  containing  a 
description  of  the  lands  directed  to  be  levied  on,  stating  that 
such  lands  have  been  taken  in  execution  at  the  suit  of  the 
plaintiff  against  the  defendant,  the  time  and  place  fixed  for 
such  sale,  and  having  appended  thereto  the  name  of  the 
sheriff  and  of  the  attorney  of  the  plaintiff.  .In  relation  to 
this  the  only  objection  taken  is  that  (assuming  the  description 
in  the  deed  sufficiently  certain),  the  Gazette  notice  in  proof  so 
materially  varies  from  it,  that  no  legal  Gazette  notice  of  the 
intended  sale  was  published.  If,  indeed,  the  description  in 
the  particular  referred  to  must  necessarily  correspond  verbatim 
with  the  description  of  the  lands  actually  sold,  there  has 
certainly  not  been  a  compliance  in  that  respect  with  the 
statutable  requisition.  The  cases  from  3  JciineovLS  Reps,,  viz., 
Jackeon  v.  ,BosweU,  and  Jackson  v.  Ddaney,  cited  by  Mr. 
Tliompson  on  the  point  under  consideration  do  not,  however, 
go  the  length  of  requiring  so  strict  a  performance  of  what  the 
Legislature  has  enacted,  or  of  what  in  reason  is  demanded 
in  such  a  case  for  the  protection  of  parties  inter- 
ested. They  merely  decide,  and  most  reasonably,  that  a 
sheriff's  deed  must  be  held  void  if  the  description  be  so 
general  and  undefined  that  it  does  not  convey  true  and  accu- 
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rate  information  of  the  particular  land  advertised  to  be  sold. 
One  of  those  cases  decided  that  where  the  only  descriptive 
words  in  a  sheriffs  deed  were,  "  also  all  other  the  lands,  tene- 
ments and  hereditaments  whereof  the  said  WiUiara,  Earl  of 
Sterling  was  seized  within  the  county  of  JIUter,"  the  deed  was 
inoperative.  The  other  decided  that  where  the  only  descrip- 
tion in  the  deed  from  the  sheriff  was,  "  all  the  land  of  A  B, 
the  debtor  in  the  Hardenbrook  patent,"  extrinsically  shown 
to  comprise  a  very  large  tract  of  land  owned  by  different 
persons,  nothing  passed  by  the  documenl.  The  Ifew  Bruna- 
wick  case  cited  from  3  AlUn  shows  that  the  Supreme  Court 
of  that  Province  upheld  a  sheriff*s  deed  of  which  the  descrip- 
tion was  in  these  terms,  viz.,  all  the  right  and  title  of  J.  H.  to 
the  following  lot  or  tract  of  landy  viz.,  lot  No.  ,  situate  at 
the  mouth  of  the  river  Oromocto,  in  the  parish  of  Bmion, 
containing  350  acres  more  or  less,"  and  the  Court  sustained 
the  deed,  though  assailed  on  the  ground  of  uncertainty,  no 
number  of  the  lot  being  stated  Mr.  Thompson  contended 
that  the  ordinary  rules  of  construction  of  deeds  inter  partes 
strictly,  in  case  of  latent  ambiguity,  could  not  be  applied  to 
deeds  executed  by  a  sheriff  under  the  authority  of  a  statute 
regulating  sales  by  that  officer  of  lands  extended  on  under 
executions,  but  none  of  the  authorities  relied  on  by  the  learned 
counsel  recognizes  that  distinction,  and  it  appears  to  me  to 
have  no  support  from  principle.  In  an  ordinary  case  of  con- 
stiniction  of  a  deed  the  question  for  a  Court  is,  when  called 
upon  to  *  construe  the  descriptive  part  of  the  instrument, 
"  What  did  the  party  who  executed  it  intend  to  convey  ?'  I 
conceive  no  reason  why  the  same  question  should  not  be  put 
in  relation  to  a  deed  of  debtor's  land  executed  by  a  ministerial 
officer  empowered  to  execute  it,  and  who  must  be  held  to 
have  intended  to  convey  that  portion  of  land  which  he  was 
commanded  by  the  law  to  levy  on,  and  which  under  direction 
of  a  plaintiff  in  the  execution,  or  his  attorney,  he  did  in  fact 
levy  on,  and  of  which  he  inserts  a  description  in  the  iastm- 
ment  that  he  executes.  The  law  places  that  officer  in  the 
position  of  the  judgment  debtor,  and  the  question  of  construc- 
tion must  be  decided  as  it  would  have  to  be  if  the  debtor  had 
conveyed  to  the  purchaser  to  satisfy  the  execution  debt  The 
variance  in  question  is  as  follows :  In  the  deed  in  regard  to 
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two  of  the  consecutive  bounds  the  language  is,  ''Thence 
southerly  along  said  shore  to  the  place  of  beginning."  In 
contrast  with  this  the  language  of  the  Gazette  notice  is, 
"  Thence  north  87  degrees  east  along  said  Cogswell  property 
to  the  shore  of  the  NoviJi  West  Arm!*  (omitting  ''  thence 
southerly  along  said  shore")  to  the  place  of  beginning." 
When  both  descriptions  are  read  as  they  may,  and  as  according 
to  canons  of  construction  they  ought  to  be  read,  they  are  in 
accordance  with  deai'ly  manifested  intentions,  and  there  is  no 
discrepancy  between  them.  For  these  canons,  as  I  have 
ventured  to  call  them,  it  can  scarcely,  in  this  day,  be  necessary 
to  cite  authorities.  "  That  the  intent  of  parties  to  a  deed  is  to 
be  effected  if  possible,"  and  **  that  the  well  known  maxim"  faha 
demonatratio  non  nocet  *'  sanctions  and  even  demands  rejec* 
tion  of  words,"  are  clear  principles.  They  are  thus  recognized 
by  a  great  American  jurist,  the  late  Chief  Justice  Parsons, 
who  in  the  case  of  Worthingti>netal.,Eas€cutor8,Jkc,,v,Hylyer 
et  al.,  cited  from  4  Mass.,  siaiys :  "  It  seems  to  be  a  general  rule 
that  when  the  description  of  the  estate  intended  to  be  con- 
veyed includes  several  particulars,  all  of  which  are  necessary 
to  ascertain  the  estate  to  be  conveyed,  no  estate  will  pass 
except  such  as  will  agree  to  every  particular  of  the  description. 
Thus,  if  a  man  grant  all  his  estate  in  his  own  occupation  in 
the  town  of  W,  no  estate  can  pass  except  what  is  in  bis  own 
occupation,  and  is  also  situate  in  that  town.  But,  if  the 
description  be  sufficient  to  ascertain  the  estate  intended  to  be 
conveyed,  although  the  estate  will  not  agree  to  some  of  the 
particulars  in  the  descriptionj,  yet  it  shall  pass  by  the  convey- 
ance, that  the  intent  of  the  parties  may  be  effected.  Thus,  if 
a  man  convey  '  his  house  in  D,  which  was  formerly  B  Cs,' 
when  it  was  not  B  C's  but  T  C*s,  the  house  in  D  shall  pass,  if 
the  grantor  had  but  one  house  in  D,  because  the  descnption 
of  his  house  in  D,  the  estate  intended  to  be  conveyed,  is 
sufficiently  ascertained.  See  also  Taylor's  Efnd.,  §  1106." 
The  following  reading  of  the  description  in  the  deed  before 
us  will  be  found  to  be  entirely  in  accordance  with  the  principle 
of  construction  so  judicially  pronounced.  As  to  the  descriptive 
part  of  the  deed,  it  must  be  premised  that  '*  the  starting 
point"  being  at,  and  the  first  coui*se  along  the  southern 
boundary  line  of  the  admiralty  property,  and  the  second  line 
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being  stated  thus,  viz.,  "  thence  southerly  along  the  boundary 
line  of  the  admiralty  first  spoken  of,"  a  repugnancy  in  terms 
appears  which  creates  a  necessity  for  looking  to  the  general 
intent  in  order  to  explain  it.  That  general  intent  as  gathered 
from  the  description  as  a  whole  is  unmistakable.  The 
desciiption  must  be  read  thus,  viz.,  "  Beginning  on  the 
shore  of  the  Noi*ik  West  Arm  at  a  stone  marked  A,"  (this 
is  proved  by  Hend/ry  to  bo,  and  to  correspond  on  the  ground.) 
*'  being  the  southern  boundary  of  the  admiralty  property  there 
situate :  First  line, — ''  Thence  running  south  58  west  along  the 
said  admiralty  property,"  (thus  constituting  a  defined  course,) 
**  to  a  stone  marked  with  the  broad  arrow."  (Here  is  a  monu- 
ment and  a  terminus  ad  qiiem,  which  are  proved  by  Hendry 
to  be  on  the  ground.  The  words  that  follow,  viz.,  "  on  the 
rear  line  of  the  lot  hereby  conveyed,"  are  falsa  demonatratio, 
and  must  bo  rejected.  They  are  moreover  superflous  and 
unnecessary.  Second  line, — "  Thence  "  (i,  e,,  from  the  last 
mentioned  stone),  "  Twrtlcerly  "  (a  word  plainly  intended,  and 
necessary  to  be  substituted  for  *' soutlierly")  "along  the 
boundary  line  of  the  admiralty  property,"  (i.  e.,  by  that 
western  line  extended  along  the  line  of  the  Hast^innan 
property),  **to  property  of  Dr.  Cogswell''  (which  Hendry 
proves  will  thus  be  reached).  Third  line, — "  Thence  "  (i,  e,, 
from  corner  of  the  Cogswell  property),  "  north  87  east  along 
said  CogsvxlVs  property  to  the  shore  of  the  NoHh  West  AmC 
Fouiih  line, — "  Thence  southerly  along  said  shore  to  the  place 
of  beginning."  There  cannot  be  a  ddubt  of  the  general  intent, 
for  these  limits  comprehend,  (that  they  comprise  other  lands 
that  could  not  be  the  subject  of  the  conveyance  is  immaterial), 
a  defined  area  of  land,  being  the  whole  of  the  Ho3tirr,ian 
property  lying  on  the  west  of  the  Arm,  and  having  boundaries 
plainly  indicated  in  the  description  (read  it  a6  you  may),  viz. 
the  Cogswell  property  on  the  north,  the  admiralty  property  on 
the  south,  the  ilrm  on  the  east,  the  land  abutting  on  the 
Hosier  man  property  on  the  west. 

The  adveitisment  description  in  the  hand-bills  corresponds 
with  that. in  the  deed.  The  description  in  the  Gazette  notice 
differs  from  Jbh'c  two  former  in  this  particular  only,  viz.,  in  the 
Uiird  line  of  the  land  mentioned  in  the  Oazette  notice  these 
words  are  omitted,  viz.,  "  to  the  shore  of  the  North  West  Arm, 
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thence  southerly  along  the  said  shore/'  This  variance  is  not 
substantial,  for,  as  a  consequence  of  it,  nobody  could  be  misled, 
or  after  reading  the  Gazette  notice  alone  be  ignorant  of  what 
was  to  be  sold.  Any  man  of  ordinary  intelligence,  with  the 
Gazette  in  his  hand,  would  read  the  third  line  thus,  viz., 
**  Thence "  (from  the  Cogmvdl  comer),  north  87  degrees  east 
along  said  Cogawell  property  (i.  «.,  as  far  it  extends),  and  that 
is  "  to  the  shore  of  the  North  West  Ai*vi"  Arrived  at  the 
the  end  of  that  line,  he  would  see  from  the  description  thathe 
was  to  proceed  "  to  the  place  of  beginning."  Looking  at  the 
land  he  could  not  fail  to  see  that  he  could  only  reach  that 
place  of  beginning  by  following  out  the  shores  of  the  public 
waters  of  the  Arm  southerly,  until  he  arrived  at  it.)  See  the* 
passage  cited  from  Waalibum,)  Looking  at  the  language  of 
the  Gazette  notice,  we  perceive  these  are  portions  of  it,  viz., 
1st,  "  being  the  whole  of  the  property  of  the  late  Thomas 
Hosterman"  and  2nd,  " on  the  west  side  of  the  North  West 
Arm,"  The  petition  alleges  these  to  be  facts  in  relation  to 
the  land  in  question,  and  the  plea  by  not  denj'ing  admits  the 
truth  of 'the  allegation. 

I  am  of  opinion  that  the  verdict  taken  at  the  trial  for  the 
petitioner  must  stand,  and  that  he  is  entitled  to  a  rule  for 
partition,  with  costs,  to  be  paid  by  Jc^n  E.  Hosterman. 

McGuLLY,  J. — ^This  was  a  suit  for  partition  brought  by 
plaintiff,  claiming  to  be  a  joint  owner  as  tenant  in  common  by 
purchase  at  sheriff's  sale  (in  a  suit  of  one  W,  Myers  Gh*ay, 
plaintiff,  and  Charles  0.  Hosterman,  and  W,  F.  Cooper, 
defendants),  of  certain  undivided  real  estate  devised  by  one 
Thovias  Hosterman  to  the  defendant  John  E,  Hostei^man  and 
the  said  C.  0.  Hosterman,  situate  on  the  west  side  of  the 
No!th  West  Arm  in  the  County  of  Halifax,  described  as  lot 
No.  L 

At  the  close  of  plaintiff's  case,  two  principal  objections 
were  taken  on  the  part  of  defendant  as  grounds  of  nonsuit, 
Ist,  that  a  party  out  of  possession  cannot  maintain  partition 
against  a  party  in  possession ;  2nd,  that  the  sheriff's  deed, 
upon  which  plaintiff  relies,  passed  nothing— there  being  an 
outstanding  mortgage  at  the  time  of  the  judgment  upon 
which  the  sheriff's  deed  is  based,  and  owing  to  defects  in  the 
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advertisement  in  the  Gazette  and  handbills,  and  discrepancies, 
and  owing  also  to  a  defective  and  void  description  in  the 
sheriff's  deed.  The  nonsuit  was  refused  by  his  Lordship  the 
Chief  Justice,  who  tried  the  cause,  and  "  a  verdict  entered  by 
consent  for  plaintiff,  with  power  to  the  Court  to  enter  a  ver- 
dict for  defendant,  after  argument,  and  no  inference  to  be 
drawn  either  way  from  the  present  verdict,  the  whole  evidence 
and  law  being  submitted  to  the  Court."  The  writ  of  partition 
was  originally  a  proceeding  at  common  law,  (Co.  Lit,  sec  241,) 
to  compel  division  as  between  co-partners,  though  not  avail- 
able for  tenants  in  common.  See  sec.  318.  The  writ  of 
partition  of  law  being  abolished  in  Englarid  by  the  stat  30 
Wm.  IV.y  ch.  27  &  36,  Equity  now  has  exclusive  jurisdiction 
there.  Not  so  here,  however.  For  not  only  is  the  Common 
Law  of  England  and  its  remedy  by  partition  as  well  as  the 
31  &  32  Hen,  VIII.  in  full  force,  but  chapter  139,  Revised 
Staiutea,  (3rd  Series,)  has  come  to  the  rescue  and  given  to  the 
Court  of  Law  of  Nova  Scotia  many  if  not  all  the  aids  which 
Courts  of  Equity  in  England  had  by  degrees,  and  after  a  long 
series  of  years,  acquired  and  practised  in  order  to  furnish  an 
effective,  simple,  cheap  remedy-  for  dividing  lands  not  only 
among  co-parceners  and  joint-tenants  but  tenants  in  common 
as  well.  This  chapter  "  Of  the  partition  of  Lands,'*  became 
law  in  Nova  Scotia  for  the  first  time  on  the  revision  of  the 
Revieed  Statviee  in  1851,  and  was  transcribed  almost  vei^hcUim 
(mutatis  mutandis)  from  the  Revised  Statutes  of  Massachu- 
setts,  chapter  103,  consolidated  and  first  published  in  1886. 
An  excellent  resum/  of  the  history  of  the  writ  of  partition 
and  its  application,  distingui;ihing  its  equitable  remedial 
powers  from  those  purely  legal,  as  they  existed  at  Common 
Law,  may  be  consulted  with  much  benefit  by  refeiring  to 
Story's  Equity  Jurispnidence,  10  ed.,  ch.  14.  In  Whatley  v. 
Damson,  2  Sch.  &  Lef.,  371-2,  Lord  Redsdule  puts  the  distinc- 
tion as  between  the  two  jurisdictions  clearly.  He  there  says : 
"Partition  at  Law,  and  Equity,  are  different  things.  The 
first  operates  by  the  judgment  of  the  Court  of  Law  and 
delivering  up  possession  in  pursuance  of  it,  which  concludes 
all  the  parties  to  it.  Partition  in  Equity  proceeds  upon  con- 
veyances to  be  granted  by  the  parties,  and  if  the  parties  be 
not  competent  to  execute  the  conveyances,  the  partition  can- 
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not  be  effectually  had."  Section  22  of  chapter  139,  Revised 
StctttUee,  by  chapter  16  of  the  Acts  of  1S66  was  amended  so 
aA  to  enable  the  Court  to  order  a  sale  in  certain  cases,  and  in 
18G7,  by  chapter  15,  the  amendment  was  extended  to  lands  of 
testate  as  well  as  intestate  estates.  The  jurisdiction  of  our 
Courts  of  Law  is  therefore  now  most  comprehensive,  pos- 
sessing this  distinguished  advantage,  pointed  out  by  Lord 
RedsiUUe,  over  the  Equity  Courts,  that  possession  is  delivered 
up  in  pursuance  of  their  judgment,  whereas  in  Equity,  in 
cases  of  infancy,  the  infant  was  entitled  to  a  day  after  attain- 
ing full  age  to  shew  cause  against  the  decree,  remedied  now, 
however,  in  England  by  ImpeHal  Statutes,  13  &  14  Fic., 
ch.  60;  and  see  Bovn^a  v.  Wright^  3  Eng,  L.  Jk  E.,  190. 

It  was  asserted  on  the  trial  and  urged  at  the  argument 
that  a  party  out  of  possession  cannot  ipaintain  partition 
against  a  party  in  possession.  But  unJess  there  has  been  an 
actual  ouster  ever}*  tenant  in  common  is,  in  the  contemplation 
of  law,  equally  in  possession  as  his  co-tenant.  So  well  is  this 
principle  settled,  that  one  tenant  in  common  cannot  sustain 
ejectment  against  a  co-tenant  unless  an  actual  ouster  or  some- 
thing equivalent  be  first  established.  Section  149  of  chapter 
134  (Practice  Act),  Revised  Statutes,  copying  the  Covi.  Law 
Pro,  Act,  in  this  respect,  fully  concedes  the  position.  It  is 
true  indeed  that  section  3  of  chapter  139  provides  that  ''such 
petitioh,"  (being  the  substitute  for  a  writ  of  summons,)  "  may 
be  maintained  by  an}*  person  who  has  an  estate  in  possession 
but  not  by  one  who  is  entitled  only  to  a  remainder  or  rever- 
sion." The  clause  does  not,  however,  require  that  the 
claimant  should  have  the  lands  or  any  portion  of  them  in 
corpoi'eal  possession,  but  merely  "  an  estate  in  jjossession**  as 
contradistinguished  from  an  estate  in  reversion.  Barnard  v. 
Pope,  14  Mass.,  434,  is  a  good  authority  on  the  point,  and  if, 
in  the  present  instance,  LeCain  is  possessed  of  the  estate  of 
C.  0.  Hosterman  under  the  sheriff's  deed,  as  there  can  be  no 
adverse  possession  by  one  tenant  in  common  against  another, 
as  already  intimated,  without  an  ouster,  I  have  no  doubt  that 
LeCain  has  precisely  the  same  locus  standi  in  this  Court  to 
maintain  the  present  action,  that  C.  0.  Hosterman  would 
have  had  previous  to  sheriff's  deed.     I  have  not  hitherto 

noticed  the  fact  that  Cooper*s  name  is  mentioned  as  a  defend 
28* 
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ant  in  Graj/'s  judgment,  because  it  was  conceded  that  ho  had 
no  estate  in  the  land  sought  to  be  divided.  But  a  most 
important  inquiry  now  presents  itself,  and  it  is  this:  "Was 
the  sheriff's  deed  under  Ovay/s  judgment  valid  to  convey  to 
LeCain  the  estate  of  Clias,  0.  Hostermcml  If  not  this 
action  must  fail,  The  objections  to  the  deed  are,  1st,  there  is 
a  discrepancy  between  the  description  of  the  lands  thei'ein  set 
forth  and  the  Royal  Gazette's  description  of  the  lands 
advertized  ;  2nd,  the  description  in  the  deed  as  well  as  that 
contained  in  the  handbills,  is  defective,  and  the  sherifl's  deed 
is  therefore  imperative  to  convey  the  lands  in  question.  The 
description  contained  in  the  deed  and  set  out  in  plaintifi's 
petition,  as  also  that  in  the  Royal  Gazette  and  hand-bills 
commence  thus :  "All  the  undivided  half  part  of  all  that  lot 
of  land  situate  on  the  west  side  of  the  North  West  Arm  in 
the  County  of  Halifax,  aforesaid.  Then  follows  a  particular 
description  by  corner  distances,  so  faulty  as  to  render  it 
entirely  inapplicable  to  the  locus.  It  begins  wrong, — starting 
at  the  shore  of  the  said  North  West  Arm  at  a  stone  marked 
with  a  broad  arrow,  being  the  southern  (intended  probably  to 
be  the  northern)  boundary  of  the  Admiralty  property,  after 
running  thence  south  58  degrees  west  to  the  rear  of  the 
Admiralty  lot ;  the  description  is  thence  southerly  along  the 
boundary  line  of  the  Admiralty  property,  «tec.,  &c.,  whereas, 
to  follow  the  rear  line  of  the  Admiralty  property  at  all  the 
course,  as  admitted,  must  have  been  northerly.  No  ingenuity 
of  man  can,  I  think,  construe  this  particular  description  so  as 
to  make  it  include  the  locus  sought  to  be  divided.  The  con- 
eluding  portion  of  it  is  as  follows  :  "  Being  all  the  estate, 
right,  title  and  interest  of  the  said  C  0.  Hosterman  (and  Mr. 
Cooper),  or  either  of  them,  in,  to  and  out  of  the  lands  and 
premises  aforesaid,  with  the  hereditaments  and  appurtenances 
thereto  belonging,  being  the  \>hole  of  the  property  of  the 
late  Thomas  Hosterman,  situate  on  the  west  side  of  the  North 
West  Arm,  and  containing,  by  estimation,  2000  acres,  more  or 
less,  together  with  the  right  of  the  said  C.  0.  Hosterman  to 
the  water  lot  in  front  thereof."  The  discrepancy  between  the 
Royal  Gazette  and  the  deed  and  handbills  consists  in  this,  that 
the  closing  language  of  what  I  have  designated  the  particular 
description  as  given  in  the  deed  and  handbills,  contains  these 
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•words :  **  to  the  shore  ot  the  North  West  Arm,  thence 
southerly  along  said  shore  "  (to  the  place  of  beginning.)  In 
the  Royal  Gazette  these  wor-ds  were  omitted.  Some  doubt 
arose  whether  the  defendant's  counsel  produced  the  Gazette  in 
evidence  showing  this  discrepancy,  but  I  assume  that  he  did 
for  the  purpose  of  the  present  judgment,  and  gave  him  the 
benefit  of  the  doubt. 

Under  the  foregoing  circumstances,  unless  the  plaintiff  can 
succeed  by  virtue  of  the  general  words  contained  in  the  deeds, 
the  Gazette  and  the  handbills,  and  they  are  alike  in  all, 
striking  out  and  abandoning  the  particular  description 
altogether,  and  treating  it  as  if  it  were  not  in  existence,  I 
am  of  opinion  that  he  cannot  succeed  at  all  in  the  action. 
But  if  the  genaral  description  is  ample  without  extraneous 
aid,  and  sufficiently  designates  the  property  to  be  divided, 
then  I  am  of  opinion  that  he  is  entitle<l  to  the  judgment 
sought.  It  is  said  that  the  plaintiff  claims  by  a  statutory 
title,  and  he  must  therefore  shew  that  the  requisites  of  the 
frtatutory  law  have  been  strictly  complied  with.  Be  it  so. 
But  it  was  well  said  by  Ch.  Story,  sec.  646  Equit  Ji^ri8p.t 
"  that  at  least  one  half  of  the  law  which  is  at  present,  by  way 
of  distinction,  called  the  Conimon  Law  and  regulates  the 
rights  of  property  and  the  operation  of  contittcts  and  especi- 
ally commercial  contracts,  has  had  its  origin  since  the  reign  of 
Queen  Elizabeth**  and  not  only  does  an  old  statute  give  place 
to  a  new  one,  but  *when  the  Common  Law  and  the  statute 
differ  the  Common  Law  gives  place  to  the  statute,  if  expressed 
in  negative  terms.  Broom*8  Max,,  sec  34.  Chapter  113,  Hevised 
Statutes,  provides  for  the  sale  of  lands  to  satisfy  execution 
debts,  and,  by  section  11  it  is  enacted  **  that  the  sheriff's  deed 
shall  be  presumptive  evidence  of  the  defendant's  title  having 
been  thereby  conveyed  to  the  purchasers."  If  the  general 
description  of  the  lands  in  question  shall  be  found  to  be  such 
as  would  have  been  sufBcicnt  as  l>etween  grantor  and  grantee 
on  a  conveyance  at  Common  Law,  or  rather,  perhaps,  under 
the^^tatute  of  Uses,  to  have  conveyed  the  premises,  I.  am  of 
opinion,  for  I  can  find  no  decision  to  the  contrary,  that  it  ia 
equally  valid  and  effective  in  a  case  like  the  present,  where 
the  statute  clothes  the  sheriff  with  the  power  to  convey. 
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The  cii'cumstance  that  there  was  a  mortgage,  and  a  mort* 
gage  outstanding  would  be  be  no  valid  reason  in  Equity  why 
there  should  not  be  a  partition,  and  ehapter  139  RtviBed 
Statviea,  hB,ymg,  given  this  Court  all,  or  nearly  all  the  powers 
of  a  Court  of  Equity,  evidently  contemplates  cases  of  out- 
standing paramount  titles  in  sections  41  and  42  of  that  chapter, 
and  provides  for  these  cases  accordingly.  This  now  leaves  but 
the  simple  point  to  be  disposed  of  :  is  the  description  in  the 
deed  such  as  complies  with  the  requisitions  of  the  law  to 
convey  real  estate  as  between  party  and  party  ?  If  it  is,  then 
I  hold  that  it  is  equally  effective  in  a  case  like  the  present. 
Utile  per  inutile  non  mtiatiir.  Broom  on  the  Interpretation 
of  Deeds,  section  603,  in  his  readings  on  this  maxim,  says: 
**  Accordingly  where  words  of  known  signification  are  so 
placed  in  the  context  of  a  deed,  that  they  make  it  repugnant 
and  senseless,  they  are  to  be  rejected  equally  with  words  of 
no  signification,"  citing  Vaugh  Hep.,  176,  and  Whittom  v. 
Lamb,  12  M.  &  W.,  813,  at  section  606.  Under  the  maxim 
demonstrated  non  nocet,  the  same  author  says :  "  As  soon  as 
there  is  an  adequate  and  sufficient  definition,  with  convenient 
certainty  of  what  is  intended  to  pass  by  the  particular  instru- 
ment, a  subsequent  erroneous  addition  will  not  vitiate  it" 
QiUcquid  demonatratae  rei  addltio,  satis  demonstrataer 
frustra  est,  and  all  the  cases,  especially  the  most  modem,  are 
there  cited.  Patterson,  J".,  in  Doe.  dem.  Hubbard  v.  Hvlhard, 
13  Q.  B.,  241,  says,  "  that  the  words  exclusive  of  the  falsa 
denxonstratio,  must  be  sufficient  of  themselves  to  describe  the 
property,  reference  being  had,  if  necessaiy  to  the  situation  of 
the  premises,  to  the  names  by  which  they  have  been  known, 
or  to  other  circumstmces  properly  pointing  to  the  meaning  of 
the  description,"  (in  that  case),  "  of  the  will,"  here,  of  course^ 
in  the  deed.  In  section  013,  quoting  Lord  Bacon's  illustra- 
tion of  this  maxim,  and  in  the  language  of  that  eminent 
jurist,  Broom  says :  "  If  I  grant  my  close  called  Dale,  in  tho 
Parish  of  Hurst  in  the  County  of  Southampton,  and  the 
parish  extends  into  the  County  of  Berks,  and  the  whole  close 
of  Dale  lies  in  fact  in  the  Tast  mentioned  county,  yet  this 
false  addition  will  not  invalidate  the  grant."  See  Ansiee  v. 
Ndms, ,  1  H.  &  N.,  225  and  other  cases  there  cited,  and 
UTaiihington  v.  Mrdgia,  4  Mass.,  205,  to  same  effect.. 
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Under  these  authorities,  after  grave  and  deliberate  con- 
sideration, I  am  of  opinion  that  the  plaintiff  LeCain  is 
entitled  to  maintain  the  action  of  partition,  and  that  under 
that  portion  of  the  description  contained  in  his  deed  with 
which  the  Royal  OazeUs  and  handbills  agree,  commencing 
thus:  ''All  the  undivided  half  part  of  all  that  lot  of  land 
situate  on  the  western  side  of  the  North  West  Arm  in  the 
County  of  Halifax!'  ending  thus :  "  being  the  whole  of  the 
property  of  the  late  Thomas  Haaterman,  situate  on  the  west 
side  of  the  North  West  Arm,  and  containing,  by  estimation, 
2000  acres,  more  or  less,  together  with  the  right  of  the  said 
€.  0.  Harierman  to  the  water  lot  in  front  thereof."  Rejecting 
the  repugnant  and  senseless  portion  of  description  intervening, 
the  premises  are  sufficiently  described  to  make  the  sheriff's 
deed  effective,  and  the  verdict  for  the  plaintiff,  therefore, 
should  stand.  The  case  cited  by  defendant's  counsel,  3  John, 
O.  C,  304,  was  a  case  in  Equity  in  Neio  York,  and  where  no 
euch  statutory  remedy  as  that  in  MasmchusetU  and  with  us 
exists.  The  case  of  7  Mom,  Bepa.,  475,  is  referred  to  in  11 
Mass.,  434,  and  doubted  if  not  overulod  13«/a&n,  102  and  536, 
is  a  very  different  kind  of  description  from  that  in  the  present 
case.  The  description  there  was,  ''all  estates  in  certain 
patents  and  elsewhere  wheresoever  and  whatsoever,"  and  I 
have  been  unable  to  find  authority  beyond  the  doctrine  of 
Totes,  J.,  to  sustain  the  observation  he  there  made,  "  that  a 
party  conusant  of  his  rights  may  sell  or  mortgage  by  general 
description  through  an  officer,  and  piust  define  what  he  sells, 
and  I  observe  that  the  learned  reporter  in  the  marginal  notes 
qualifies  the  doctrine  by  his  phraseology:  "It  eeema  that." 
In  the  absence  of  any  Englitli  or  any  Aiixerican  authority  for 
such  a  position,  I  am  not  prepared  to  accept  it  as  binding  on 
this  Court  I  am  of  opinion  that  plaintiff  is  entitled  to  a 
rule  for  partition. 
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Is  an  action  on  a  proroiasorr  note  defendant  pleaded  several  pleaa  none  el  whidi  denied 
the  making  or  endorting  of  the  note,  or  aMertfd  lis  Invalidity  In  religion  to  the  Stamp  Acta. 
At  the  trial,  before  the  case  waa  bpened,  he  moved  for  leave  to  add  pleaa  under  the  Stamp 
Act,  aaaerting  in  hfa  affidavit  that  on  the  morning  of  the  trial  he  had  dieoovered  titat  the 
•tampa  upon  the  note  had  not  been  duly  obliterated  according  to  the  provlalontof  the  atatute, 
a  defect  of  vhivh  he  had  not  been  previoaaly  aware.  The  presiding  Judge  refuted* hie  appllca- 
tioo«  subject  te  the  opinion  of  the  Court. 

Held,  that  the  Judicial  discretion  had  been  properly  exerdsad,  heoause  jhr$Uy,  the  dia-- 
oovery  of  the  alleged  defect  in  the  instrument  naight  have  been  obtained  by  due  ^Ugraioc 
before  the  trial ;  and  aeeondly  ond  espedally,  because  the  real  question  in.oontroveny  beta'scn 
the  panics,  a-blch  they  both  came  prepared  to  try  had  no  relation  whatever  to  the  ralidity 
of'  the  note  under  the  Stamp  Acts.  The  principle  governing  the  exercise  ef  judidal  diacretioa 
in  relation  to  allo^ir.fr  amendments  la,  not  to  permit  them  to  be  made  where  the  effect  wHI  be 
to  substitute  a  queetion  for  trial  which  is  sufaetantially  Afferent  from  that  which  the  partlea 
came  prepared  to  try. 

Although  a  proper  amendment  cannot  be  refused  at  the  trial  when  circumatances  daring 
its  progress  unexpectedly  manifest  a  necessity  for  sueh  amendment^  priocifUe  and  converii^ 
ence  alike  demund  that  such  a  motion  should  not  be  ehtertainod  in  any  case  during  the  trial, 
where,  by  observing  due  diligence,  leave  to  amend  might  have  been  obtidnod  at  an  antecedent 
period. 

The  note  having  been  read  in  evidence  at  thfr  instance  and  on  the  motion  ol  defendanfa 
oounfel, 

Held,  that  he  was  thereby  estopped  from  denying  Ite  TaUditj-. 

The  plaintifla,  as  aoon  as  the  defect  in  the  note  waa  dlsoovered,  afflxedstampa  of  double  the 
proper  value  to  if  in  open  Court. 

Held,  WiLKixs,  J.,  diiieniientey  that  under  section  IS  of  chapter  9  of  the  DouiiniOB  Actef 
1867  they  had  satislied  the  retiulsitions  cf  ths  statute. 

WiLKiNS,  J.,  now,  (December  5th,  1871,)  delivered  the 
judgment  of  the  Court : — 

The  plaintiffs  in  their  writ  alleged  that  the  defendant,  on 
the  14th  of  Januaiy,  1869,  by  his  promissory^  note  overdue 
at  the  commencement  of  the  suit,  promised  to  pay  to  his  own 
order  81994.32,  three  months  after  date  of  the  note,  and  that 
defendant  indorsed  the  same  to  one  Wm,  Hai'e,  who  indorsed 
same  to  the  plaintiffs,  but  that  defendant  did  not  pay  the 
same.  To  this  the  defendant  pleaded  several  pleas  not 
material  to  the  subject  of  the  pre.sent  inquiry,  but  did  not 
plead  any  plea  whereby  he  denied  the  making  or  the  indorsing 
of  the  note,  or  asseited  its  invalidity  in  relation  to  the  Stamp 
Acts.  The  cause,  then,  came  on  for  trial  with  an  implied 
admission  on  the  record  that  that  note  set  out  in  the  writ  had 
been  drawn  and  endorsed  as  stated  in  the  writ. 

At  the  trial  in  May,  1870,  the  defendant's  counsel,  before 
the  case  was  opened,  as  it  was  by  defendant's  counsel,  to 
whom  the  right  to  begin  waa  conceded,  moved  the  learned 
C!hief  Justice  for  leave  to  add  pleas  under  the  Stamp  AeL 
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« 

This  motion  (which  had  been  preceded  by  an  ineffectual 
motion,  made  without  affidavit,  for  leave  to  add  a  plea  denying 
the  making  of  the  note),  was  founded  on  an  affidavit  of  the 
defendant, "  that  in  consequence  of  information  received  by 
him  he  had  on  the  morning  of  the  trial  asked  for  and  obtained 
inspection  of  the  note,  and  that  it  appeared  that  no  oblitera- 
tion, date,  or  other  writing  or  marking  was  on  the  stamps, 
upon  it,  and  that  it  was  not  stamped  according  to  law.  The 
affidavit  further  stated  that  neither  defendant,  nor  his 
attorney,  nor  his  counsel,  was  previously  aware  of  the  want 
of  a  proper  stamp.  The  learned  Chief  Justice  refused  the 
application,  subject  to  the  .opinion  of  the  Court.  I  am  of 
opinion  that  the  discretion  of  His  Lordship  was  thus  properly 
exercised,  for,  in  the  first  place,  it  is  evident  that  the  discov- 
ery of  the  alleged  defect  in  the  instrument  might  have 
been  obtained  by  due  diligence,  and  the  application  might 
therefore  have  been  made  before  the  trial ;  and  secondly  and 
especially,  because  the  real  question  in  controversy  between 
the  parties,  which  they  both  came  prepared  to  try,  (as  is 
shown  by  the  pleadings)  had  no  relation  whatever  to  the 
validity  or  invalidity  of  the  note  under  the  Stamp  Acts,  or  to 
anything  that  could  appear  from  inspection  of  the  instrument 
itself.  It  is  a  fixed  principle,  governing  the  exercise  of 
judicial  discretion  in  England  in  relation  to  allowing  amend- 
ments, not  to  permit  them  to  be  made  where  the  effect  will 
be  to  substitute  a  question  for  trial  which  is  substantially 
difierent  from  that  which  the  pai*ties  came  prepared  to  try ; 
Ritchie  et  al.  v.  VanGeldei\  9  Exch.,762,  illustrates  sufficiently 
a  class  of  English  cases  establishing  this.  Alderson,  B.,  says  : 
'*  The  statute  recites  that  the  power  of  amendment  now 
invested  in  the  Courts  and  the  Judges  thereof,  is  insufficient 
to  enable  them  to  prevent  the  failure  of  justice  by  I'eason  of 
objections  and  mistakes  of  form,  and  it  then  provides  a 
remedy.  The  meaning  of  the  enactment  is,  that  where  the 
proceedings  are  informal,  so  as  not  to  raise  the  question  which 
the  parties  intended  to  try,  the  Court  or  Judge  must  amend 
them.  Here  the  question  in  controversy  between  the  parties 
is  whether  the  defendant  owes  the  plaintiffs  the  money  which 
they  claim,  and  that  question  is  clearly  and  satisfactorily 
raised  by  the  pleadings.    But  then  it  is  re-opened  to  substi- 
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tnte  another  plea  in  order  to  raise  some  other  question,  that 
is  a  matter  entire!}^  in  our  discretion ;  and  1  think  we  ought 
not  in  this  case  to  allow  it;  WiUcin  v.  Beid,  15  C.  B.,  192, 
and  Liicas  v.  Tarletan,  3  H.  &  N.,  116,  are  to  the  same  effect. 

Had  the  amendment  asked  for  been  unobjectional  in  its 
character,  we  have  already  intimated  that  the  motion  for  it 
should  have  been  pi*eviously  made.  We  think  that  although 
of  course  a  proper  amendment  cannot  be  refused  at  a  ti-ial 
where  circumstances  during  its  proj^i-ess  unexpectedly  and 
by  surprise  manifest  a  necessity  for  such  amendment, 
principle  and  convenienca,  nevertheless,  alike  demand  that 
such  a  motion  should  not  be  en  tertained  in  any  case  during 
the  trial,  where,  by  observing  due  diligence,  leave  to  amend 
might  have  been  obtained  from  the  Court  or  a  Judge  at  an 
antecedent  period. 

The  trial  pi'oceeded,  and  3fr.  McDonald^  after  he  had 
opened  the  case  for  the  defendant,  required  production  of  the 
note  under  proved  notice,  and  it  was  produced.  Mr.  Ritdiie 
called  as  a  witness,  being  asked  "  if  all  the  stamps  on  the  note 
at  the  time  when  he  was  interrogated  were  on  it  when  the 
jury  were  sworn,"  answered  "  that  the  six  twenty-cent  stamps 
were  affixed  on  the  morning  when  the  difficulty  arose."  The 
legal  effect  of  this  act  was  made  a  point  at  the  argument,  but 
in  the  view  I  take  of  the  general  question,  it  is  unnecessary 
to  consider  it. 

At  this  stage  of  the  trial,  the  defendant's  counsel,  with 
f uU  knowlege  of  the  defect  in  the  instrument,  took  a  step 
fraught,  as  it  will  appear,  with  consequences  fatal  to  the 
position  which  he  proceeded  to  assume  when,  he  moved  for  a 
nonsuit,  on  the  ground  "  that  the  note  was  not  stamped 
according  to  law."  The  learned  counsel  probably  thought 
then,  as  he  was  understood  to  insist  at  the  argument,  that  a 
promissory  note,  if  not  stamped  accoiiling  to  law,  was  there* 
fore  so  absolutely  void  tliat  a  court  or  a  Judge  befora  whom 
it  appeared,  under  any  circumstances,  and  irrespective  of  the 
pleas  or  acts  of  the  parties  in  the  cause,  would  be  bound  to 
treat  it  as  an  absolute  nullity.  But  such  is  not  the  effect  of 
the  statute  in  question.  The  language  of  English  acts  for  the 
imposition  of  stamps  has  from  the  earliest  period  of  such 
legislation  been  quite  as  strong  as,  indeed  stronger  than  that 
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our  own  Dominion  statute.  The  words  of  3  TT.  <fc  M.,  chap. 
21,  are,  "  provided  that  no  instrument*  requiiing  a  stamp  shall 
be  pleaded  or  given  in  evidence  in  any  court,  or  admitted  in 
any  court  to  be  good,  useful  or  available  in  law  or  equity 
until  as  well  the  duty  as  the  penalty  shall  be  paid,"  &c..  '*  and 
the  instrument,"  &c.  The  language  of  the  English  act, 
31  Oeo.  Ill,,  chap.  25,  sec.  10,  on  which  the  decisions  in 
Jon^  V.  Ryder,  4  M.  &  W.,  32,  and  more  of  the  modem  cases 
on  stamps  in  relation  to  bills  of  exchange  and  promissory 
notes  turn,  is,  "No  promissory  notes  shall  be  pleaded  or  given 
in  evidence  in  any  court,  or  admitted  in  any  court  to  be  good, 
useful  or  available  in  law  or  equity  unless  the  same  be  duly 
stamped."  The  language  of  the  Dominion  Act  of  18G7, 
chap.  9,  sec.  11,  is,  as  respects  the  invalidating  effect  of  non- 
compliance with  the  proviiiions  of  the  statute,  "  Such  instru- 
ment shall  be  invalid,  and  of  no  effect  in  law  or  equity."  It 
does  not  contain  express  words  prohibiting  the  reception  of 
such  an  instrument  in  evidence.  It  was  decided  in  Goodvight 
T.  Oregoiv/,  Laffb.,  339,  (a  reporter,'  indeed,  of  no  very  high 
reputation.)  "  that  the  want  of  a  stamp  does  not  avoid  a 
document,  it  only  prevents  its  being  pleaded  in  evidence."  An 
unstamped  promissory  note  cannot,  of  course,  "be  read  in 
evidence  (in  invitum  against  a  party  who,  in  respect  of 
pleading,  is  in  a  position  to  object,  and  does  object  to  its  being 
read,)  when  the  validity  of  the  note  is  directly  in  issue; 
but  as  regards  matters  not  material  to  that  issue,  the  objection 
has  been  held  to  be  unavailing"  In  Grcgoi^y  v.  Fraser, 
3  Camp.,  454,  which  was  an  action  for  money  lent,  it  was 
held  by  Lord  EUenborough,  "  tl>at  although  a  promissory  note 
without  a  stamp  cannot  be  read  in  evidence  as  a  security,  or 
prove  the  loan  of  money,  it  may  be  looked  at  by  the  jury 
with  a  view  to  ascertain  a  collateral  fact."  It  was  also 
decided  by  Lord  Ellenboroitgh  (and  his  view  at  ftiai  prius 
was  approved  of  by  the  Court  in  hinic),  "that  the  defendant 
is  precluded  from  taking  the  objection  that  the  bill  sued  on 
and  produced,  is  not  properly  stamped,  by  the  payment  of 
money  into  Court,  because  it  admits  the  validity  of  the  instru- 
ment." The  note  thus  produced  was  seen  by  the  Court  to  be 
insufficiently  stamped,  and  yet  the  Court  refused  to  regard  it 
as  invalid,  because  the  defendant  had  treated  it  as  a  valid 
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instrument ;  Israel  v.  Benjamin,  3  Camp.,  40.  In  Watson  v. 
Glovers,  7  Jurist,  G8  ;  Fish,  1152.  the  plaintiff  sued  on  a  note, 
and  defendant,  the  maker,  suffered  default,  and  writ  of 
inquiry  issued.  On  the  trial  it  was  found  that  the  note  was 
insufficiently  stamped,  and  the  under-sheriff  kept  it  from  the 
jury.  The  Court  refused  a  rule  to  set  a«ide  a  verdict  for  the 
plaintiff,  although  no  doubt  the  verdict  proceeded  on  the 
evidence  of  the  note.  Smart  v.  Xoakes,  6  M.  &  G.,  911,  was 
an  action  for  a  debt,  to  «vhich  defendant  pleaded  never 
indebted  and  payment.  The  plaintiff  gave  in  evidence  a 
memorandum  in  which  the  defendant  admitted  the  debt ;  but 
the  inference  arisin^r  therefrom  was  that  the  debt  had  been 
paid  by  a  bill  granted  at  the  time  to  the  plaintiff  by  the 
defendant.  Held,  that  the  plaintiff'  might,  in  order  to  rebut 
that  inferfince,  and  negative  by  anticipation  the  plea  of  pay- 
ment, give -in  evidence  the  bill  referred  to,  though  on  an 
insufficient  stamp. 

In  the  case  before  us  the  note  in  question  (assuming  it  to 
be  defectively  stamped,  or  irregularly  and  illegally  stamped  as 
it  appeared  when  the  notice  for  a  non-suit  was  made,)  was 
doubly  admitted  to  be  vali'd  by  the  defendant,  first,  because 
neither  the  drawing  nor  the  endorsing  was  denied,  and 
secondly,  because  it  was  actually  i^ead  in  evidence  at  the 
instance  and  on  the  motion  of  the  counsel  for  the  defendant. 
Unquestionably  that  act  of  the  defendant's  counsel  must  be 
regarded  as  quite  as  strong  in  its  estopping  character  (the 
learned,  counsel  having  positive  evidence  of  the  statutable 
defect,  if  it  existed),  as  was  the  paying  of  money  into  court 
by  the  defendant  in  the  case  before  Lord  Ellenhorough,  in 
which  the  defendant  may  have  been  ignorant  of  the  defect. 
In  Fras^y  v.  Wagner,  a  note  of  which  will  be  found  at  page 
116  of  Field  v.  Wo^^h,  7  Atl.  &  El.,  114,  the  instrument  and 
agreement  (defective  under  the  Stami')  Act)  was  read,  through 
mere  inadvertence  of  counsel,  yet  the  Court  held  that  the 
objection  of  invalidity  canie  too  late  after  the  document  had 
been  read.  In  tliat  case  Lord  Denman  used  these  words, 
ver}'^  suggestive  here :  "  There  is  no  reason  to  regret  that  by 
an  accident  such  an  instrument  should  have  got  on  the 
Judge's  notes."  His  Lordship  probably  considered  that  the 
policy  of  the  Legislature  was  adequately  protected  by  the 
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impoiHtion  of  penalties.  Robinaan  v.  L&ixl  Vernon,  6  C.  B , 
(N.S.),  238,  is  a  very  strong  case  on  the  point  of  inquiiy.  It 
decides  that  the  principle  to  be  collected  from  all  the  cases 
there  decided  is,  that  the  objection  for  want  of  a  stamp  ought 
to  be  taken  at  the  earliest  possible  moment,  so  that  the  time 
of  the  court  shall  not  be  wasted  by  protracting  an  inquiry 
which  may  at  any  time  be  rendered  futile  by  such  objection. 
It  affirms  also  the  principle  that  the  objection  at  the  trial 
comes  too  late  after  the  instrument  has  been  read.  In 
Thyncl  v.' PvotJierve,  7  M.  &  S.,  553,  the  plaintiff  unnecessarily 
produced  (and  it  was  under  notice  to  produce)  letters  of 
administration, — unnecessarily,  because  they  were  not  denied 
by  the  pleadings^  When  produced,  however,  they  appeared 
to  be  defectively  stamped  under  d  &  10  Wni.  II L^  chap.  25, 
and  48  Geo.  III.,  chap.  140,  sec.  8,  and  thereupon  plaintiff  was 
non-suited,  just  as  Mr.  McDonald  moved  to  non-suit  the 
plaintiff  here.  A  rule  to  set  a«rde  the  non-suit  was  made 
absofute,  and  the  Court  said  :  "  In  this  case  upon  the  general 
issue  the  plaintiff  had  no  occasion  to  produce  the  letters  of 
administration  at  all,  for  the  plea  admitted  he  was  adminis- 
trator, and  therefore  the  defendant  had  no  right  to  insist 
upon  the  production."  The  language  of  liord  Eldon  in 
Uuddlentone  v.  Briscoe,  11  Ves.,  593,  is  very  pertinent.  His 
Lordship  there  says :  "  Whenever  an  action  at  law  has  been 
brought  upon  an  agreement  that  ought  to  be  upon  a  stamp, 
and  the  form  of  pleading  has  been  such  that  at  the  trial  it 
was  admitted  on  the  record,  and  the  trial  was ''  fas  it  is  in  this 
case)  "on  issues  collateral  to  the  existence  of  tlie  agreement, 
and  put  the  plaintiff  in  possession  of  the  power  of  reading  the 
bill  and  answer,  the  instrument  has  never  been  produced,  and 
the  Court  never  examines  whether  it  was  stamped,  but  leaves 
the  parties  liable  to  penalties,  except  in  cases  where  the 
Legislature  requires  an  instrument  stamped  as  the  only 
evidence  of  the  transaction,  and  says  expressly  that  otherwise 
the  instrument  shall  not  be  read  in  evidence.  "  I  do  not 
know,"  his  Lordship  adds,  "that  even  that  clause  makes  tho 
production  of  the  stamp  necessary,  where  the  transaction  is 
not  in  issue  :  for  instance,  where  in  a  suit  by  an  executor  for 
an  account,  if  the  defendant  admits  that  a  legacy  has  been 
paid,  though  the  Legislature  imposes  the  necessity  of  a  receipt, 
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the  Court  would  not  inquire  in  such  a  suit  whether  such  a 
receipt  actually  passed.  In  this  view  of  the  case,  by  analogy 
to  the  practice  of  the  Court  in  other  cases,  and  of  Courts  of 
Law,  if  the  party  has  admitted  that,  which,  if  not  admitted 
the  plaintiff  must  prove,  it  cannot  be  necessary  to  produce 
that  evidence  which  otherwise  he  must  have  brought  forward." 
It  is  clear,  then,  from  the  authorities,  that  notwithstanding 
the  strong  nullifying  words  which  occur  in  the  English  Stamp 
Act,  and  in  ours,  in  relation  to  instruments  required  to  he 
stamped,  it  is  only  where  such  instruments  are  directly  in 
issue  bj"  the  pleadings,  and  when  offered  as  evidence,  are 
objected  to  on  account  of  legal  invalidity  apparent  on  the  face 
of  them,  that  they  must  be  rejected  as  invalid,  ^nd  so  kept 
from  the  consideration  of  the  jury.  As  a  consequence  of  this 
I  am  of  opinion  that  the  rule  must  be  discharged. 

♦  Sir  William  Yoijno,  C.  J.— The  principal  question  at  the 
argument  of  the  rule  in  this  case  was  the  validity  of  the 
stamps  upon  the  note.  The  question  of  usury  raised  by  the 
defendant  was  disposed  of  b}"  the  verdict,  and,  in  the  view  I 
take,  it  is  unnecessary  to  enquire  into  the  propriety  of  the 
refusal  to  amend  the  defendant's  pleas  at  the  trial,  or  the 
necessity  of  pleading  a  defence  under  the  Stamp  Act  of  1867. 
Two  stamps  of  the  value  required  by  that  Act  were  affixed  to 
the  note  when  made  by  the  defendant,  but  he  omitted  to 
obliterate  them  in  any  of  the  modes  prescribed  by  the  fourth 
section.  In  that  state  the  note  was  handed  with  the  defend- 
ant's indoi'sement  to  Mr.  Hare,  and  was  indorsed  by  Mr,  Hare 
in  blank  and  discounted  with  the  plaintiffs.  The  names  of 
the  defendant  and  Mr.  Hare  are  the  only  two  upon  the  note, 
and  the  first  question  is :  are  the  plaintiffs  as  the  bankers  who 
discounted  the  note,  and  were  the  holders,  when  the  action 
was  brought,  to  bo  accounted  parties  to  it  ?  The  12th  section 
of  the  Dominion  Act  cf  18G7,  chapter  9,  enacts  that  no  party 
to  or  holder  of  any  promissory  note  shall  incur  any  penalty 
by  reason  of  the  duty  thereon  not  having  been  paid  at  the 

*NoTB.~After  Wilmnb,  J.,  had  delivered  hit  opinltn,  in  whfch  all  the  other  Jndcei  oon- 
«iirredf  Youro,  C.  J.,  delivered  the  following  opinion  nn  the  st9tm|ilng  qiioetion.  depending  on 
the  oonstruciioii  of  the  12th  Mction  of  the  0th  chapter  Duininioa  AcU^  1967»  In  which  aiao  the 
«ther  Judgee  concurred,  except  WiLiuxf,  J.,  who  delivered  on-  that  point  the  disaeutleut 
'Opinioo  herewith  aabjoiued. 
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proper  time  and  bjr  the  proper  party,  on  certain  conditions  in 
the  section ;  and  any  holder  of  such  instrument  may  pay  the 
duty  thereon  and  give  it  validity  under  section  11  of  the  Act, 
without  becoming  a  party  thereto,  thus  clearly  recognizing  a 
distinction  between  the  holder  of  a  note  and  a  party  to  it. 

The  present  action  having  been  brought  before  the  repeal 
of  sections  11  and  12,  must  be  governed  by  them,  and  to 
illustrate  the  sense  of  the  Legislature,  we  may  refer  to  the 
repealing  Act  of  1870,  chapter  13,  where  the  distinction 
between  the  party  to  and  the  holder  of  a  promissory  note 
draft,  or  bill  of  exchange,  is  fully  preserved. 

ChitUy,  in  his  Treatise  an  Bilk,  (12th  American  from  the 
7th  London  edition,)  p.  27,  says,  that  with  respect  to  the  mode 
of  becoming  a  party  to  any  one  of  these  instruments,  it  is  a 
general  rule,  that  no  person  can  be  considered  as  a  party  to  a 
bill,  unless  his  name,  or  the  name  of  the  firm  of  which  he  is 
a  partner,  appear  on  some  part  of  it,  and  he  cites  several 
authorities  which,  though  not  in  the  same  words,  are  to  the 
same  purport.  I  think,  therefore,  that  the  Barik  of  Nova 
Scotia  was  not  a  party  to  this  note.  But  there  is  no  question 
that  the  Bank  was  the  holder  of  it.  This  is  a  general  word 
applied  to  any  one  in  actual  or  constructive  possession  of  a 
biH,  and  entitled  at  law  to  recover  or  receive  its  contents  from 
the  parties  to  it.  Byles  on  Bills,  2,  and  cases  there  cited. 
The  note  in  question  might  have  passed,  on  the  blank  endorse- 
ment of  Mr.  Hare,  through  twenty  hands,  each  of  whom,  if 
possessed  of  it  bona  fide  might  have  brought  ac^tion  on  it  as 
holder  without  becoming  a  party  to  it. 

Is  there  any  difference,  then,  between  the  obligations 
imposed  on  the  party  to  a  note  and  the  holder  of  it  by  the 
nth  and  12th  sections  of  chapter  9.  It  was  strongly  urged 
upon  us  by  the  plain tiff"s  counsel  at  the  argument  that  there 
was  such  a  difference,  and,  on  an  attentive  consideration  of 
the  Act,  I  am  disposed  to  acquiesce  in  that  view.  Sub-sections 
1st  and  2nd  of  section  4  direct  the  modes  of  obliteration  of 
an  adhesive  stamp  when  used,  and  the  "Srd  sub-section  enacts 
that  if  none  of  these  modes  are  observed  the  adhesive  stamp 
shall  be  of  no  avail.  The  duty,  then,  is  not  paid  if  the 
obliteration  be  neglected  or  omitted  as  was  the  case  het*e.  Tba 
nth  section  provides  that  if  any  person  takes  a  promissory 
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note  before  the  dntj'  has  been  paid  by  affixing  thereto  the 
proper  stamp  or  stamps  (which  we  may  assume,  i  think,  to 
mean,  although  it  is  not  clearly  expressed,  stamps  of  the 
proper  value  duly  obliterated),  such  person  shall  incur  a  pen- 
alty, and,  unless  a  double  dnty  is  paid,  **  such  instrument  shall 
be  invalid  and  of  no  effect  in  law  or  equity,  except  that  any 
subsequent  party  to  such  instrument  or  party  paying  the 
same  may,  at  the  time  of  his  so  paying  or  becoming  a  party 
thereto,  pay  such  double  duty  ^  in  the  manner  prescribed  in 
the  section. 

Now,  if  the  view  I  have  taken  be  the  correct  one,  the 
Bank  has  neither  paid  nor  become  a  party  to  this  note,  and 
the  obligation  to  pay  the  double  duty  at  ike  lime  of  either 
paying  or  becoming  a  party  does  not  attach.  In  point  of  fact, 
the  Bank,  through  their  counsel,  when  the  defect  in  the 
stamps  was  discovered,  and,  in  the  words  of  the  Judge's 
report,  "  the  difficulty  arose  at  the  trial,"  affixed  stamps  of 
double  the  proper  value  to  the  note  in  open  Court,  and  the 
question  now  if;,  conld  this  be  legally  done  by  a  holder  under 
the  12th  section  ?  It  provides,  as  I  have  already  said,  that 
no  party  to  or  holder  of  any  promissory  note,  draft,  or  bill  of 
exchange  shall  incur  any  penalty  by  reason  of  the  duty 
thereon  not  having  been  paid  at  the  proper  time  and  by  the 
proper  party  or  parties,  provided  that  at  the  time  it  came  into 
his  hands  it  had  affixed  to  it  (not  proper  stamps,  as  in  section 
11,  but)  stamps  to  the  amount  of  the  duty  apparently  pay- 
able upon  it  (which  was  the  case  with  this  note) — that  he  had 
no  knowledge  that  they  were  not  affixed  at  the  proper  time 
and  by  the  proper  party  or  parties,  and  that  he  pays  the 
double  duty  or  additional  duty  as  soon  as  he  acquires  such 
knowledge — and  any  holder  of  such  instrument  may  pay  the 
duty  thereon  and  give  it  validity  under  section  11,  without 
becoming  a  party  thereta  It  ma}*^  be  said  that  the  object  of 
this  clause  was  to  protect  the  holder  of  a  note  having  stamps 
to  the  amount  of  the  apparent  duty,  but  the  duty  not  having 
been  paid  at  the  proper  time  and  by  the  proper  parties,  and 
that  it  does  not  extend  to  the  holder  of  a  note  having  the 
proper  stamps  affixed  at  the  proper  time  and  by  the  proper 
parties,  but  not  duly  obliterated.  The  answer  is,  that  under 
the  4th  section  the  duty  is  not  paid  unless  the  stamps  of  the 
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proper  amount  are  not  only  aflixed  but  obliterated.  When 
not  obliterated,  the  duty  has  not  been  paid  at  the  proper 
time,  and  the  holder  comes  within  the  protection  of  section 
12,  if  the  conditions  of  the,  section,  as  in  this  case,  have 
been  complied  with.  To  exclude  a  hovd  fide  holder  under 
these  circumstances,  would  be  straining  to  the  utmost  an 
enactment  which,  in  the  interests  of  commerce  and  for  the 
ends  of  justice,  should  be  fairly  but  liberally  construed.  On 
the  best  consideration  I  can  give  to  a  somewhat  obscure 
subject,  requiring  a  close  analysis  and  a  regard  to  eveiy 
distinction,  I  am  of  opinion  that  the  plaintiffs  have  brought 
themselves  within  the  requisitions  of  the  Act,  and  arc  entitled 
tQ  our  judgment 

I  should  add  that  the  objection  taken  to  the  mode  of  can- 
celling the  six  added  stamps  cannot  prevail.  Each  of  them  is 
marked  19/6/70,  which  is  recognized  b}^*  mercantile  and  social 
usage  as  equivalent  to  10th  May,  70,  which  is  also  written 
across  the  six,  being  the  day  of  the  trial  when  they  were 
affixed. 

WiLKiNS,  J. — I  am  unable  to  concur  in  the  view  of  the 
construction  of  section  12  of  chapter  9  which  has  just  been 
expressed.  The  words  on  which  the  question  turns  are  "as 
soon  as  he  acquires  .such  knowledge."  The  Bank  of  Nova 
Scotia  had  knowledge  that  the  stamps  affixed  to  the  note 
(being,  it  is  true,  of  the  proper  amount)  were  not  affixed  at 
the  proper  time  and  by  the  proper  parties  at  the  moment 
when  the  note  came  into  its  hands.  It,  then,  had  by  inspec- 
tion the  means  of  such  knowledge,  viz.,  the  state  of  the  stamps 
then  presented  to  its  eyes,  had  it  used  them  (inasmuch  as  it 
was  apparent  on  the  face  of  the  note),  that  very  negative 
evidence  which  is  specified  in  the  3rd  paragraph  oi  section  4, 
•*  that  they  had  not  been  affixed  at  the  proper  time,  and  by 
the  proper  party."  Section  11,  at  its  close,  makes  such 
phenomena  prinm  facie  evidence,  even  in  an  action  for  the 
penalty  that  the  party  prosecuted  knew  that  the  stamps  were 
not  so  affixed.  The  very  object  of  paragraph  1  of  section  4 
is,  that  the  instrument  may  carry  on  its  face  evidence  that 
the  scamps  wei*6  affixed  by  the  maker,  or  drawer,  or  acceptor, 
or  iirst  indorser^  and  at  the  time  wh^  he  assumed  that 
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character  in  relation  to  the  note.  This  note  not  having  on  its 
face  thai  eTidence,  the  Bank  must  be  held  to  have  acquired 
such  knowledge  eo  inatante  that  it  became  holder  of  the  nota 
At  that  time  onl}'  then  could  the  holder  pay  the  duty,  and 
validate  the  instrument 

If  the  Bank,  having  such  knowledge,  could  defer  to  pay 
the  duty  on  a  note  thus  defectively  stamped,  until  a  necessity 
for  giving  the  note  in  evidence  on  the  trial  of  an  action 
brought  to  coerce  payment,  rendered  it  expedient  to  pay  the 
duty,  as  prescribed  by  the  act,  the  plain  policy  of  the  L^s- 
lature  would  be  contravene<l.  That  policy  is  plainly  very 
different  from  that  which  distinguishes  Imperial  legislation  in 
the  subject  matter.  On  what  principle  could  the  morning  of 
the  trial  when  these  stamps  were  affixed  be  fixed  upon  rather 
than  any  and  every  previous  moment,  of  holding  the  note  as 
the  time  when  the  Bank  first  acquired  such  knowledge.  The 
trial  took  place  in  May,  1870 ;  the  writ  issued  as  far  back  as 
26th  April,  1869.  During  that  period  the  plaintiff  was  the 
holder  of  the  note  in  question. 
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To  MS  ftctloa  on  %  proinuBofy  note  dcfendftnt  pleaded  marf.  The  note  wm  uipiawed  to 
bt  for  tbe  sum  of  £40,  but  the  evideuoe  went  u>  show  that  defendant  actoaUy  reerived  only 
438,  althourh  he  paid  intennt  open  the  larger  amount  for  the  apace  of  tvo  yeara. 

Hildf  that  the  tranaaction  was  uanriooa  and  that  pUbitiff  could  not  roooTer. 

DoDD.  J.,  now,  (December  30th,  1871,)  delivered  judg- 
ment as  follows : — 

This  is  an  action  by  the  plaintiff  on  a  promissory  note  for 
£40  and  interest  payable  to  him,  against  the  defendant, 
executor  of  the  last  will,  &c,  of  William  B.  Dill,  deceased. 
The  deceased  signed  the  note  as  surety  of  William  Dill,  The 
defendants  did  not  deny  the  making  of  the  note  by  their 
testator,  but  pleaded  usury. 

The  cause  was  commenced  by  the  defendants,  and  William 
Dill  was  put  on  the  stand.  He  said  that  being  in  want  of 
money  ho  applied  to  the  plaintiff  for  a  loan  of  £40,  who  told 
bim  if  he  got  money  in  Halifax  he  would  let  him  have  it ; 


DECEMBER,    1S71.  449 

that  he  asked  him  what  he  would  charge,  plaintiff  said  $10, 
that  parties  in  Iketvport  had  offered  him  more ;  that  he  then 
asked  plaintiff  what  security  he  required,  and  mentioned  over 
several  names  to  him  ;  plaintiff  said  he  preferred  W,  B.  Dill ; 
after  seeing  W,  B.  Dill  he  told  plaintiff  he  agreed  to  join  him 
as  surety ;  plaintiff  then  said  he  would  throw  ofi  $2  ;  he  then 
agreed  I  was  to  give  my  note  for  £40  and  to  receive  £38 ; 
he  then  told  me  the  money  was  with  Mr.  King,  and  for  me 
to  go  to  Windsor  and  get  the  motley  from  him,  and  give  him 
the  note ;  that  he  did  go  to  Kiifig  and  received  the  same  as 
money,  a  debt  that  he  owed,  that  was  to  be  paid  to  King,  and 
on  which  he  was  to  get  credit  for  £38  ;  that  W,  B.  Dill  was 
present  with  him  and  signed  the  note  ;  that  he  told  King  of 
the  contract  with  plaintiff,  and  that  he  subsequently  paid 
interest  on  the  £40 ;  that  plaintifi  told  him  he  would  leave 
£38  for  him  at  Kings,  He  was  the  only  witness  for  the 
defendants,  and  the  only  witness  for  the  plaintiff  was  the 
plaintiff  himself,  who  stated  no  such  contract  as  Dill  refen*ed 
to  ever  took  place  ;  that  Dill  came  to  him  when  working  in 
the  field  for  a  loan  of  £40,  and  that  he  cold  him  he  thought 
he  could  get  it  for  him ;  that  a  day  or  two  afterwards  be  saw 
King  and  went  to  Halifax  for  money  ;  returned  the  next  day 
and  paid  the  money,  £40,  to  King,  but  did  not  secure  the  note 
until  after  King's  death  ;  that  he  did  not  know  what  money 
was  paid  to  Dill ;  that  two  j'ears'  interest  had  been  paid  to 
him  by  Dill,  and  endorsed  upon  the  note ;  he  never  asked, 
he  says,  either  $8  or  $10  from  DUL  His  statement  is  not  true 
on  that  point. 

His  Lordship,  in  his  charge,  left  the  contradictory  state, 
ment  of  the  plaintiff  and  Dill  to  the  jury,  telling  them 
to  find  for  the  plaintiff  or  defendant  as  they  might  credit 
their  respective  statements,  and  that  if  they  believed  DiU'b 
testimony,  it  established  the  usury, — the  jury  found  for  the 
defendants.  A  rule  was  granted  to  set  aside  the  verdict  on 
the  grounds  that  it  was  against  law  and  evidence,  and  for  a 
misdirection  of  the  Judiie. 

At  the  argument  the  counsel  for  the  defendants  moved  to 

have  another  point   included  in  the  rule — the  rejection  of 

evidence — and  he  was  permitted  to  argue  the  point,  with  the 

understanding  if  the  Court  considered  there  was  anything  in 

29* 
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it,  the  opposite  connsel  should  have  an  opportunity  of  answer- 
ing it  at  a  future  day.  I  will  give  my  reasons  why  the 
rejection  of  the  evidence  by  the  Judge  was  correct,  hereafter.. 
There  was  some  confusion  in  the  defendant's  evidence  abont 
the  manner  that  the  money  was  paid  to  him  by  King,  and 
the  evidence  of  the  plaintiff  was  equally  confused,  if  not  more 
so,  with  respect  to  the  transaction,  and  as  if  to  escape  from 
his  difficulty,  he  said  ho  had  not  a  good  memory,  that  his 
head  had  once  been  hurt.  The  jury,  however,  heard  the 
testimony,  and  were  the  best  judges  of  the  credit  due  to  the 
parties. 

It  is  scarcely  necessary  to  refer  to  any  authority  to  show 
that  a  loan  of  £38,  and  a  note  taken  for  £40  and  interest  paid 
on  the  £40,  makes  it  usur}%  and  brings  it  within  chap.  82, 
sec.  1,  of  our  Revised  Statrites  (3rd  series).  I  may,  however, 
refer  to  Floyer  v.  Edwards^  Cowper's  Reports,  114,  as  it  is  a 
leading  case,  and  generally  referred  to  in  cases  of  usury.  In 
that  ca^e  Lord  Mansfield  said :  *'  In  all  cases  in  whatever 
respect  repugnant  to  the  statute,  we  must  get  at  the  nature 
and  substance  of  the  ti-ansaction,  the  view  of  the  parties  must 
bo  ascertained  to  satisfy  the  court  that  there  is  a  loan  and 
borrowing,  and  that  the  substance  was  to  boirow  on  the  one 
part  and  lend  on  the  other,  and  where  the  real  truth  is  a  loan 
of  money,  the  wit  of  man  cannot  find  a  shift  to  take  it  out  of 
the  statute.  Here,  then,  according  to  the  evidence  of  TT.  B, 
Dill,  there  was  in  th^  language  of  Lord  Mansfield  a  loan  and 
borrowing,  and  in  that  case  nothing  will  protect  the  taking  of 
more  than  six  per  cent,  under  our  statute. 

I  will  now  refer  to  the  rejection  of  evidence  by  the  Judge 
upon  the  cross-examination  of  DHL  He  said :  "  I  know 
King*8  handwriting.''  He  is  then  shown  a  book  in  which  he 
recognizes  the  handwriting  of  King,  Upon  the  part  of 
the  plaintiff  at  a  subsequent  stage  of  the  trial  a  book  of  King  8 
was  offered  in  evidence  and  objected  to  by  the  opposite  side, 
and  the  Judge  declined  to  receive  it  I  have  referred  to  all 
the  evidence  that  has  any  reference  to  the  book ;  what  the 
book  was,  and  for  what  purpose  it  was  offered,  does  not  in 
the  evidence  appear,  and  I  do  not  think  we  have  a  right  to  go 
out  of  the  evidence  to  assume  anything  as  to  the  object  for 
which  it  was  offered.    If  it  had  been  offered  aa  containing  an 
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entry  against  the  interest  of  the  partj  making  it,  the  learned 
Judge  would  have  something  to  decide  upon.  The  book 
offered  may  have  been  blank,  with  the  name  of  Kiivg  written 
on  the  first  page,  for  anything  to  the  contrary  appears,  but 
whatever  it  was  offei*ed  for  should  have  been  mentioned  to 
the  Judge.  If  offered  as  declarations  in  the  course  of  office 
or  business,  the  death,  the  handwriting,  and  the  official  char« 
acter  of  the  person  making  the  entry  should  have  been  proved, 
and  that  he  bad  no  motive  to  mis-state,  befoi'e  the  book  could 
be  received ;  and  if  offered  as  against  the  interest  of  the  party 
making  the  entiy,  before  the  reception  of  the  entry  could  be 
received  he  was  bound  to  prove  it  against  the  interest  of  the 
person  making  it,  and  that  the  interest  was  of  a  pecuniary 
nature.  Not  anything  of  this  kind  whatever  was  brought  to 
the  notice  of  the  Judge,  and,  therefore,  I  think  he  was  right 
rejecting  the  book. 

At  the  argument  it  was  held  that  the  evidence  of  DiU  was 
insufficient  as  against  the  note  and  the  evidence  of  the  plain* 
tiff,  as  if  the  plaintifl  succeeded  against  the  defendants  they 
would  have  their  action  over  against  him.  There  Is  that 
difficulty  in  all  cases  since  the  Act  enabling  plaintiff  and 
defendctht  to  be  witnesses  in  their  own  cause,  and  where 
neither  of  them  are  sustained  by  other  testimony;  but  after 
all,  their  credit  is  purely  for  the  jury,  and  it  is  their  province 
to  decide  which  of  the  parties  they  believed,  and  the  Court 
sliould  not  interfere  with  their  decision.  In  Speeding  v. 
Youvg  et  al.,  16  Com.  Bench,  N.  S.  824,  for  money  expended  by 
the  plaintiff  at  the  request  of  the  defendants.  The  only 
witnesses  examined  at  the  trial  were  the  plaintiff  and  the 
defendant,  and  the  learned  Judge  left  the  case  to  the  jury 
upon  the  conflict  of  evidence,  and  they  returned  a  verdict  for 
the  defendant;  a  new  trial  was  moved  for  upon  the  ground 
(with  others)  that  the  verdict  was  against  evidence.  At  the 
arguiiient  EtU,  C.  J.,  said  there  was  evidence  on  both  sides 
which  no  doubt  went  lo  the  jury  with  proper  remarks  by  the 
learned  Judge ;  the  other  Judges  concurring,  the  rule  for  a 
new  trial  was  refused. 

I  know  it  may  be  said  that  admitting  the  contract  in  the 
field  as  proved  by  DiU,  the  plaintiff  had  a  right  to  repent  at 
any  time  before  the  money  was  paid  by  King ;  but  if  he  did 
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so  repent  of  his  unlawful  contract,  he  was  bound  to  notify  it 
to  Dm,  and  if  King's  books  could  have  proved  that  such  was 
the  case  by  an  entry  made  by  King  against  his  interest  or  in 
the  course  of  business,  then  the  proof  w&s  upon  the  plaintiff 
and  not  upon  the  defendant.  ^  If  Khig  had  been  alive  at  the 
trial  of  the  cause,  as  he  was  plaintiff's  agent  to  pay  the  money 
to  Dill,  and  the  plaintiff  not  knowing'  what  money  he  had 
paid,  and  the  defendant  not  being  contradicted  on  that  point, 
it  would  have  been  the  plaintiff's  duty,,  and  he  would  have 
been  bound  to  produce  King,  if  by  doing  so  he  could  have 
contradicted  Dill.  The  death  of  King  does  not  change  the 
principle,  and  it  was  for  the  plaintiff  to  hav&  produced  King's 
books,  and  satisfied  the  Judge  if  there  was  such  an  entry  in 
them  as  could  have  been  admissible  in  evidence  to  prove 
what  money  in  reality  was  paid  to  DiU,  and  not  having  done 
60,  the  presumption  is  that  there  was  no  such  entry. 

The  learned  Judge  who  tned  the  cause,  in  my  opinion  left 
the  case  correctly  to  the  jury,  and  he  could  not  have  left  it 
more  open  than  he  did,  and  their  finding,  I  think,  should  not 
be  interfered  with.  If  the  Court  were  to  decide  for  the 
plaintiff  upon  his  single  evidence,  contradicted  only  by  that  of 
the  defendant,  they  would  decide  against  the  case  I  have 
referred  to  from  16  C7om.  Bench,  and  introduce  a  new  element 
into  the  law  of  evidence  not  heretofore  recognized  in  a  court 
of  law.  The  rule  for  a  new  trial  should,  in  my  opinion,  be 
discharged  with  costs. 

WiLKiNS,  J. — For  the  plaintiff  there  is  in  evidence  the 
fact  of  the  note  given  for  £40 ;  his  assertion  "  that  he  gave 
that  sum  to  Mr,  King,  since  deceased ;"  "  that  he  did  not  know 
'what  money  King  'pB.id  Dill;"  that  he  instructed  King  not  to 
let  Dill  have  the  money  "  without  good  security,"  thus  inti- 
mating that  was  the  only  instruction  he  gave  him.  Plaintiffs 
testimony  is  confused  and  unsatisfactory,  but  while  acknow- 
ledging that  a  conversation  took  place  in  the  field,  he  denies 
DUVs  statement  as  to  an  arranged  deduction  of  40s.  from  the 
£40  for  which  the  note  was  to  be  taken.  DiU  says  it  was 
an*anged  in  the  field  that  the  408.  was  to  be  deducted,  and 
that  Afr.  King  gave  him  credit  for  £38  only,  but  on  that 
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point  he  might  well  have  been  mistaken,  for  he  speaks  doubt- 
fully as  to  what  the  subject  of  the  credit  was,  and  no  money 
paased.    He  says,  "  I  don't  know  what  money  plaintiff  left." 
It  would  not  have  been  unreasonable,  perhaps,  to  require  that 
the  defendants,  there  being  this  contradiction  and  uncertainty* 
should  produce  Kitig'B  book   or  some  other   corroborating 
evidence  of  the  real  amount  and  circumstances  of  the  credit. 
It  must  be  assumed  that  the  jury  believed  the  alleged  previous 
arrangement  about  the  deduction ;  but  there  are  not  sufficient 
facts  in  proof  to  warrant  an  inference  that  that  arrangement 
was  carried  out  in  the  actual  contract  by  the  authority  of  the 
plaintiff.     The  learned  Judge  told  the  jury  that  if  they 
believed   ByJH,  his  testimony  established   the  usury.    That 
direction  unqualified,  was,  I  fear,  likely  to  mislead.    I  think 
they  should  have  been  told  that'  if  they  believed  Dill,  and 
believed  that  plaintiff  instructed  Kx^g  to  withhold  408.,  and 
that  it  was  withheld  accordingly,  the  usury  was  established. 
That  strikes  me  to  be  an  important  qualification  of  the  neces- 
sary direction,  for  plaintiff  may  have  arranged  in  the  field  to 
deduct,  and  may  not  have  carried  it  out  when  he  left  the  £40, 
from  having  forgotten  it,  or  recollecting  it,  he  may  have 
Tepented  of  it  afterward.    Where  the  defence  is  usury,  and 
the  plaintiff  proves  a  note  given  for  £40,  and  swears  his 
agent  was  paid,  that  very  sum,  as  the  consideration  pf  the 
note  to  be  given,  representing  a  loan  of  that  amount,  and  the 
only  opposing  evidence  is,  that  a  maker  of  that  note  swears 
he  received  from  the  agent  of  plaintiff  only  £.38,  not  in  money, 
but  in  a  credit,  the  particulars  of  which  he  cannot  define,  and 
of  which  there  is  no  corroborating  evidence,  I  do  not  think 
there  is  a  preponderance  of  testimony  sufficient  to  annul  the 
written  contract  on  the  ground  of  illegality.    As  regards  the 
book,  my  opinion  is,  that  it  is  for  the  counsel  who  offers  a 
book  to  point  out  to  the  Judge  the  particular  entry  on  which 
he  relies,  in  order  that  the  Judge,  on  inspection  of  the  entry 
relied  on,  may  decide  to  receive  or  reject  it,  as  being  or  not 
being  evidence  under  the  issue.    From  the  report  we  know 
nothing  of  the  character  of  the  evidence  thus  offered.    Ah 
^ntry  made  by  the  attorney  of  the  plaintiff  appearing  to  be 
against  his  interest  or  in  the  ordinary  course  of  his  business 
if  relating  to  this  transaction,  would  be  after  his  decease, 
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evidence  and  perhaps  decisive  evidence.  I  think  the  rale 
should  be  made  absolute,  but  not  on  the  ground  of  the  rejec- 
tion of  the  book» 

Ritchie,  J. — The  defence  set  up  in  this  action,  which 
was  brought  to  recover  the  sum  of  X40  and  interest  on  a 
promissory  note,  is  that  £38  only  was  advanced  by  the 
plaintiff,  and  that  on  that  account  the  note  was  void  for 
usury.  The  burden  of  establishing  this  defence  is  entirely 
on  the  defendant.  The  only  witness  produced  for  that  pur- 
pose is  the  borrower  of  the  money  and  maker  of  the  note  ;  he 
testifies  to  a  verbal  arrangement  between  himself  and  the 
plaintiff  whereby  the  latter  was  to  advance  £38  and  receive  a 
note  for  £40 ;  this  airangement  was  to  be  carried  out  at  a 
future  day  at  the  office  of  Mr.  King  at  Wincban.  As  the 
plaintiff  denies  that  he  ever  made  an  arrangement  on  these 
terms,  and  asserts  that  he  gave  £40  to  Mr.  King  for  Dill, 
with  no  other  instructions  than  not  to  let  him  have  the  money 
unless  he  gave  good  security,  it  becomes  all-important  to 
know  what  took  place  at  Mr.  King's,  in  order  to  ascertain 
what  the  agreement  really  was ;  for  when  a  parol  agreement 
has  been  afterwards  I'educed  to  writing,  we  must  look  to  that 
alone  as  the  contract.  Is  there  in  this  case  evidence  to  estab- 
lish usury  and  defeat  the  plaintiff's  claim  on  the  note.  It  is 
true  DUl  says  he  received  but  £38  from  Mr.  King^  yet  he 
gives  the  most  vague  and  unsatisfactory  account  of  the  matter, 
he  does  not  pretend  that  he  received  the  ambunt  in  cash,  but 
in  what  he  says  was  the  same  as  money,  it  was  a  debt  he 
owed  which  had  to  be  paid  to  Mr.  King,  he  got  credit  for  it 
In  his  cross-examination  he  is  not  able  to  say  on  what  account, 
or  whether  for  interest  or  a  mortgage  or  otherwise ;  at  one 
time  he  says  no  money  passed,  at  another,.  **  I  got  no  money  at 
Mr>  Khig's,  I  do  not  think  I  did ;"  and  be  i»  unable  to  give 
any  particulars  of  his  settlement  with  Mr,  King'.  This  being 
the  state  of  the  evidence,  one  would  naturally  look  to  the 
books  of  Mr.  King,  who  is  since  deceased,  for  an  entry  of  the 
transaction,  and  these  are  tendered  by  the  plaintiff,  and  the 
reception  of  these  is  opposed  on  the  part  of  the  defendants ; 
it  may  not  have  been  imperative  on  the  defendant  to  have 
produced  these  books,  but  if  they  were  not  produced,  the 
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Court  had  a  right  to  expect  evidence  of  a  more  satisfactory 
character  than  that  produced  by  him,  for,  to  render  a 
promissory  note  void  on  account  of  usury,  the  evidefice  should 
be  clear  and  satisfactory,  and  such  in  my  opinion  it  was  not 
in  this  case,  and  1  think  the  charge  of  the  learned  Judge  is 
open  to  the  objection  taken  to  it,  and  was  calculated  to  with- 
draw from  their  consideration  what  might  have  influenced 
their  verdict    I  think,  therefore,  there  should  be  a  new  trial. 


SEAMAN  ET  AL.  V.  CUTTER. 


Defixdast  becune  the  1«hm  of  oertaio  pramiMt  upoQ  which  wai  depoiited  %  quantity  of 
coal  belongtny  to  fiUlntlflt.  Shortly  after  taking  poweasion  defendant  toned  plaintiffs  with  a 
written  notice  to  the  elleot  that  if  thejr  did  net  remove  the  coal  he  would  and  charge  them 
with  the  espenee  of  remoTing.  They  paid  no  attention  to  the  notice  and  defendant  there- 
upon caused  all  the  ooal  to  be  outed  away,  and  the  greater  part  of  it  deetroyed.  Some  emjdl 
portion  of  it  was  used  by  his  servants. 

Utldt  tl^  A  Terdiet  in  trover  for  the  plaintiffs  could  not  be  disturbed. 

DoDD,  J.,  now,  (December  30th,  1871,)  delivered  the 
judgment  of  the  Court: — 

Trover  for  the  conversion  of  the  plaintiff's  goods,  &c. ;  1st 
plea, — did  not  convert ;  amended  plea, — not  the  goods  of  the 
plaintiff!  There  was  a  third  plea  on  the  record,  w/iich  the 
learned  Judge  who  tried  the  cause  treated  as  a  nullity,  and  it 
is  diflScult  to  understand  how  it  otherwise  could  be  treated. 
The  plea  commences  by  stating  that  the  defendant  is  lessee  of 
certain  lands,  &c.,  situate,  jS;c.,  from  Amos  Seaman  deceased ; 
that  at  the  time  the  said  Seaman  leased  the  said  land,  &c.,  a 
quantity  of  coal,  being  the  same  mentioned  in  plaintiffs'  writ, 
waa  deposited  on  said  leased  premises^  which  said  coal  injured 
and  encumbered  said  land,  and  interfered  with  defendant  in 
the  use  and  occupation  of  the  same,  &c. ;  and  defendant  on  or 
about  the  tenth  day  of  August,  1866,  caused  written  notice 
to  be  served  on  plaintiff  to  remove  the  said  coal  from  off*  the 
said  premises,  but  that  defendant  neglected  and  refused  so  to 
do ;  and  there  the  plea  stopped,  not  alleging  that  he  removed 
the  coal  to  some  adjacent  place  for  use  of  the  plaintiffs,  in 
fact  the  essential  part  of  the  plea  omitted.  The  learned 
counsel  at  the  argument  of  the  cause  during  the  present  term 
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adinittetl  the  plea  to  be  informal,  but  thought  it  shouM  have 
been  demurred  to.  That  it  might  have  been  demurred  to  I 
hnve  no  ttoubt,  but  leaving  it  on  the  record  raised  no  legal 
issue  that,  in  my  opinion,  the  learned  Judg^at  the  trial  could 
have  submitted  to  the  jury. 

The  issue  raised  by  the  amended  pica  wan  disposed  of  by 
the  evidence   of  one  of  the  plaintiffs,  Ru/an  Seanuin,  who 
proved  title  to  the  coal,  and  no  atteni[it  on  the  part  of  the 
defendants  to  disprove  it,  but  on  the  contmry  admitted  it  by 
the  notice  ijiven  to  the  plaintiff  to  remove  it  from  the  premises. 
The  whole  defence  is  then  left  to  the  issue  raised  by  the  first 
pica, — did  the  defendant  take  and  carry  away  the  coal,  and 
convert  and  dispose  of  it  to  his  own  use  ?     "  This  he  denies," 
Now,  then,  let  us  examine  the  evidence ;  the  affirmation  is  on 
the  plaintiffs  and  they  are  bound  to   prove   the   case.     It 
appears  the  coal  was  purchased  by  the  plaintiffs  for  steam 
purposes  and  deposited  at  Xoite)'  Cove,  partially  protected  by 
a  wood-shed  ;  that  it  was  removed  from  there  by  the  servants 
of  the  defendant,  and  by  his  authority.     Bttrke,  the  principal 
witness  for  the  plaintiff  states  that  he  took  away  the  whole  of 
the  coal  in  the  shed  by  defendant's  order  and  with  bis  team. 
Some  he  put  on  the  road,  eome  he  put  into  a  hole  that  was 
pretty  deep,  and  some  into  the  river,  that  is  into  the  tide  as 
he  subsequently  explained  it;  in  this  he  was  assisted  by  the 
defendant's  men.     He  had  also  used  some  of  the  coal  in  the 
defendant's  smithy  for  the  defendant's  work,  and  upon  one 
occasion  took  two  barrels  of  coal  to  the  upper  shop  by  direc- 
tion of  defendant,  some  of  the  coal  Ivas  removed  three-quarters 
of  a  mile  to  the   Upper  Cove  by  the  orders  of  defendant, 
although   the  large  proportion  of  it  was  removed   but  150 
■yards.     The  coai,  he  says,  was  rendered  useless  by  putting  it 
1  hole.     In  speaking  of  its  value  he  says  ha 
ire  a  gooil  deal  than  &h  for  it,  and  haul  it  away. 
told  him  to  haul  the  coal  away  and   pitch  it 
' ;  half  the  coal  he  says  wa.s  round  and  half 
-se  largely,  if  not  altogether  depends  upon  the 
irhe,  and  in  answer  to  it  let  us  see  what  the 
i  in  his  evidence.     In  the  first  place  he  denies 
authority  to  take  any  of  the  coal  on  his  account, 
,3  not  used  by  him  or  his  men,  or  his  men  by 
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his  sanction ;  that  he  did  not  think  the  coal  worth  removing, 
and  that  it  was  entirelj'  valueless ;  he  subsequently  admits, 
however,  it  was  useful  for  steam  purposes,  the  object  in  fact 
for  which  the  plaintiffs  purcha<)ed  it.  He  also  admits,  after 
giving  notice  to  remove  the  coal,  that  it  was  removed  by  his 
dii-ections,  but  that  he  gave  no  authority  to  put  it  on  the 
sand,  and  that  if  he  gave  him  any  instructions  it  was  to 
remove  the  coal ;  but  he  does  not  deny  what  Burke  stated, 
that  he  told  him  to  take  it  away  and  pitch  it  into  the  river. 
He  says  he  saw  the  coal  removed,  and  if  he  saw  it  removed 
by  his  servants  and  put  into  the  road  or  put  into  the  river,  he 
adopted  the  wrong  and  was  equally  liable  as  if  put  in  those 
places  by  his  express  orders.  Wddon,  a  witness  for  defendant, 
says  he  had  seen  men  take  the  coal  from  the  shed  in  barrels 
in  boat  and  skiff  and  removed  to  shop  by  BurhSy  who  was  then 
working  by  the  piece.  Brown,  another  witness  for  defendant, 
saw  some  of  the  coal  tipped  over  the  bank.  I  have  omitted 
a  large  proportion  of  the  evidence,  as  it  was  not  applicable 
only  to  a  plea  of  justification.  That  the  coal  was  not  value- 
less is  proved  from  the  mouth  of  the. defendant  as  also  from 
his  witnesses.  I  cannot  understand  why  an  application  was 
not  made  to  the  Judge  at  the  trial  to  amend  the  plea  that  was 
considered  a  nullity  and  make  it  what  it  should  have  been,  a 
justification  for  the  removal  of  the  coal.  I  am  certain  the 
leamed  Judge  would  have  had  no  diflSculty  in  allowing  the 
amendment,  and  as  it  would  have  been  no  surprise  to  the  plain- 
tiffs after  the  notice  they  had  received  to  remove  the  coal. 
After  that  notice,  and  the  plaintifls  not  attending  to  it  and 
removing  the  coal,  it  was  contended  at  the  argument  that 
they  had  abandoned  their  right  to  it,  and  the  defendant  was 
excused  in  considering  it  valueless  and  removing  it  in  tho 
manner  he  did  ;  but  as  I  understand  that  notice  as  admitted 
at  the  argument,  it  was  to  the  effect  that  if  the  plaintiffs 
would  not  remove  the  coal  the  defendant  would,  and  charge 
the  plaintiff  with  the  expense  of  removal.  There  was  cer- 
tainly nothing,  in  this  notice  to  lead  the  defendant  to  suppose 
that  the  plaintiffs  would  waive  their  right  to  the  coal,  but 
rather  to  suppase  the  defendant  would  do  what  the  notice 
said  he  would, — that  is,  remove  the  coal  at  their  expense  if 
they  did  not  i*emove  it 
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In  view  of  the  whole  case,  I  am  of  opinion  it  was  fullj 
made  out  in  such  a  manner  as  to  justify  the  learned  Judge 
in  his  charge  to  the  jury  in  directin^r  them  to  find  a  verdict 
for  the  plaintiffs,  leaving  the  question  of  damages  in  their 
hands.  Fouldes  v.  Willovghby,  8  M.  &  W.,  540,  was  cited  by 
the  counsel  for  the  defendant.  The  question  in  that  case  turned 
upon  the  intention  of  the  defendant  to  convert  to  his  own 
use  the  chattels  of  the  plaintiff.  The  Court  held  a  mere 
wrongful  asportation  of  a  chattel  did  not  amount  to  a  conver- 
sion unless  the  taking  or  detention  of  the  chattel  w&s  with 
intent  to  convert  it  to  the  taker's  own  use  or  that  of  some 
other  pei^on,  or  unless  the  act  done  had  the  efiect  either  of 
changing  or  destroying  the  quality  of  the  chattel  It  cannot 
be  contended  for  a  moment  that  in  the  present  case  the 
defendant  did  not  both  destroy  and  change  the  quality 
of  the  coal.  He  directed  it  to  be  removed,  saw  it  removetl, 
and  in  the  removal  that  put  on  the  road  and  thrown 
into  the  tide  was  completely  destroyed,  so  as  to  destroy  all 
benefits  to  the  plaintiffs  in  the  coal.  Simmons  v.  Lillystone, 
8  Exch.,  431,  also  cited  by  defendant's  counsel,  and  the  Court 
there  held  very  much  the  same  as  they  did  in  Fownea  v. 
WUloughhy,  as  to  what  constituted  a  conversion,  but  the  facts 
in  both  these  cases  were  verv  different  from  the  case  under 
consideration.  In  conclusion,  I  think  there  is  not  anything 
in  this  case  to  justify  sending  it  for  a  second  trial,  and  there- 
fore that  the  rule  for  a  new  trial  should  be  discharged  with 
costs. 
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PLAiNTirFS  had  for  •ome  yean  furnished  outflto  and  fupplles  tor  a  flthlsf  tmmI  of  whkti 
defendants  were  part  owners.  In  1866  it  was  affreed  amoDy,tlM  ownen  that  J.  lleO.,  one  of 
them,  should  manage  the  vessel  on  his  own  account,  paying  all  tzpenaea,  and  that  the  otiien 
should  receive  certain  prnportions  of  the  procsedi^,  but  of  this  ajcreement  plaintiff  had  no  notks: 

Held,  that  defendants  were  liable  for  goods  supplied  by  pi«»*^*«*«  to  J.  McC.  In  the  usosl 
way  after  the  ogreeiuent. 

Ritchie,  J.,  now,  (December  30th,  1871,)  delivered  the 
judgment  of  the  Court : — 

The  defendants  were  part  owners  of  a  vessel  emploj^ed  in 
the  fishing  business,  and  the  plaintiffs,  on  the  order  of  the 
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ship's  husband,  f uraished  such  outfits  and  made  such  advances 
as  are  necessary  and  usual  for  such  voyages,  some  of  which,, 
especially  advances  to  the  seamen  who  were  shai^smen,  wer» 
not  of  such  a  character  as  the  owners  of  a  vessel  would  usually 
be  liable  for.  This  was  done  in  the  years  1864  and  1865, 
including  two  voyages  in  each  year,  Jaraes  Lyons,  Jr.,  being 
ship's  husband  in  the  former  year  and  James  McComsby  in 
the  latter.  The  amount  of  the  accounts  thus  incurred  wa9 
paid  out  of  the  proceeds  of  the  fish  taken ;  the  courae  of 
business  being  for  the  owners  to  receive  and  make  the  fi.<i$h 
and  pay  for  all  advances  oat  of  the  proceeds,  and  account  to* 
the  seamen  as  sharesnien  for  the  balance  of  their  respective- 
shares.  In  1866  the  vessel  was  engaged  in  the  same  business, 
and  James  McConisby,  wht^  throughout  had  been  the  master, 
applied  again  to  the  plaintifis  and  obtained  from:  them  the 
outfits  and  advances  as  on  the  previous  occasions,  for  the 
amount  of  which  this  action  was  brought  against  the  owners 
of  this  vessel. 

The  defence  is  that  in  the  last  mentioned  year  it  was 
agreed  among  the  owners  that  James  McComsby,  one  of  them, 
should  manage  the  business  on  his  own  account  and  pay  for 
advances,  and  that  the  other  owners  should  receive  one-fourth 
of  the  catch  and  one-ninth  for  the  making  of  the  fish ;  and 
nothing  of  this,  however,  was  communicated  to  the  plaintiffs* 

In  Ryan  v.  Sams,  12  Q.  B.,  463^  the  defendants  had  recog- 
nized orders  given  by  a  woman  with  whom  he  lived,  and  had 
paid  for  work  in  fitting  up  rooms^  etc.,  in  accordance  with 
such  orders,  at  two  different  houses  in  which  they  had  lived  \ 
they  afterwards  separated,  and  she  gave  orders  for  work  in  a 
house  she  hei-self  occupied,  yet  the  defendant  was  held  liable, 
he  not  having  given  notice  of  the  separation  ;  the  Judge  there 
left  it  to  the  jury  to  say  whether  the  defendant  had  so  acted 
p  to  induce  the  plaintiff  to  believe  that  the  woman  was  still 
his  agent.  See  also  Watkins  v.  Vince,  2  Sta!-.  368,  and 
Haughion  v.  Ewbavk,  4  Camp.,  ^8,  and  1  Pars.  Contracts,  60. 
Sandeman  v.  Scui^r,  Law  Reps.,  2  Q.  B.,  94,  was  a  case 
where  a  vessel  was  chartered,  and  the  plaintiff*  had  laden 
goods  on  board  without  being  made  aware  of  the  charter. 
Cockbm^i,  C.  J.,  said:  "  We  proceed  on  the  well-known  prin- 
ciple that  where  a  part}'  allows  another  to  appear  before  the 
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■world  as  his  agent  in  any  given  capacity,  he  must  be  liable  to 
any  party  who  contracts  with  such  agent  in  a  matter  withio 
the  scope  of  such  agency. 

These  principles  apply  to  the  case  before  us;  the  vessel 
being  engaged  in  the  same  business,  with  the  same  master, 
and  he  the  owner  who  had  acted  as  ship's  husband  in  pre- 
ceding years,  the  plaintiffs  had  a  right  to  infer  that  the 
supplies  were  applied  for  and  given  on  the  credit  of  the 
owners  of  the  vessel  as  on  former  occasions,  and  if  they  had 
desired  to  relieve  themselves  from  liability,  they  should  have 
notified  the  plaintiffs  of  the  new  arrangement  which  had 
taken  place  between  them,  who  would  then  have  had  the 
option  of  giving  or  refasing  the  supplies  on  the  credit  of 
McComshy  alone.  Not  having  done  so,  the  jury  were  justified 
in  finding  their  verdict  for  the  plaintiffs.  The  rule  for  a  new 
trial,  therefore,  should  be  discharged  with  costs. 
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Ttir  defendants  ontered  Into  the  following:  agreement  with  the  plaintilFe :  "  And  the  nid 
L.  Burkner  and  Francis  Ellenhauien,  do  hereby  fn  consideration  of  the  preminee  promise  and 
agree  en  or  before  the  Aret  day  of  Jaly,  A.  D.,  1988,  to  form  a  oompany  to  work  a  coal  mine 
within  said  iirea  and  elsewhere,  and  for  other  purposee,  and  to  deliver  to  the  said  L  Hanter 
Diivar  and  Thomas  R.  Fraser,  at  that  date  paid  up  shares  In  such  company  to  the  aodount  of 
$S000  anc\  fnrthei:,  that  ill  the  event  of  said  L.  Buricner  and  and  Francis  Ellershausea  act 
forming  snch  company,  and  having  the  same  in  practical  operation  according  to  law,  and 
deliverin(r  luch  paid  up  shares  as  aforesaid  at  the  dote  aforesaid;  that  then  the  said  L. 
Buricner  and  Francis  Ellershausen,  their  heirs  or  asst  gns,  shall  at  that  date  pay  to  the  said  I. 
Hunter  Diivnr  and  Thomas  R.  Frasor  the  sum  of  $3  (MK>  in  cssh."  The  defendants  obtained  an 
act  of  incorpomtion  in  the  St  xt 3  of  Maine,  and  also  another  in  the  Province  of  Nova  Scotia* 
but  they  did  not  comply  with  the  terms  of  the  latter  act,  which  consequently  never  took  effect. 
They  forra&l  a  company,  issue  J  stock,  and  went  into  operation  under  the  Uaine  act.  PlaiAtifb 
declined  to  accept  the  stocic  issued  under  the  Maine  act,  and  brought  this  action  fer'the 
purchase  money  m  piynble  in  cash.    Verdict  for  pUintlff  for  the  full  amount. 

Held,  that  defendant  had  fulfilled  the  agreement  so  far  as  "  formin;  a  company  and  having 
the  same  in  practical  operation**  was  concerned,  but  that  the  shares  were  net  such  as  wers 
contemplntsd  by  the  agreement.  New  trial  ordered  unless  plaintiffs  consented  to  reduce thdr 
verdict  to  such  an  amount  as  the  C^urt  considered  shares  under  a  Prov  indal  act  with  the  usual 
statutory  provisions  would  be  worth. 

Young,  C.  J.,  now,  (December  30th,  1871,)  delivered  the 
judgment  of  the  Court: — 

This  action  was  brought  on  an  agreement  of  April  2nd, 
1S66,  containing  after  certain  recitals  and  a  conveyance,  the 
following  clause : — "  And  the  said  L.  Burkner  and  Fra7icia 
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Ellershauaen,  do  hereby  in  consideration  of  the  premises 
promise  and  agree  on  or  before  the  first  day  of  Jidy,  A.  D., 
1868,  to  form  a  company  tc  work  a  coal  mine  within  said 
area  and  elsewhere,  and  for  other  purposes,  and  to  deliver  to 
the  said  /.  Hunter  Duvar  and  Thonias  it.  F'iXbser,  at  that  date 
paid  up  shares  in  such  company  to  the  amount  of  $8000  and 
and  further  that  in  the  .event  of  said  L,  Bwrkner  and  Francis 
Elleraliauaen,  not  forming  such  company,  and  having  the 
same  in  practical  operation  according  to  law,  and  delivering 
such  paid  up  shares  as  aforesaid  at  the  date  aforesaid ;  that 
then  the  said  L.  Buvkner  and  Francis  Ellershausen,  their 
heirs  or  assigns,  shall  at  that  date  pay  to  the  said  /.  Hunter 
Duvar  and  Tliomas  R.  Fixtser  the  said  sum  of  $8000  in  cash." 

In  January^  1867,  the  defendants  obtained  an  act  of 
incorporation  from  the  Legislature  of  the  State  of  Mainef 
making  the  capital  stock  $750,000  in  shares  of  810  each,  with- 
out any  condition  for  payment.  In  May,  1867,  they  applied 
to  our  own  Legislature  for  a  similar  act,  which  the  plaintiffs 
opposed,  and  finally  the  30  Ftc,  chap.  44,  was  passed,  making 
the  capital  $500,000  in  shares  of  the  par  value  of  $10,  with 
power  to  the  company  to  increase  the  stock  to  §750,000,  but 
the  company  was  not  to  go  into  operation  until  25  per  cent, 
of  the  capital  stock  should  have  been  actually  paid  in.  The 
actual  payments  required  by  these  mining  acts,  so  frequent  in 
our  statute  book,  are  in  almost  every  case  evaded.  In  this 
case  an  actual  payment  of  $125,000  would  have  greatly  raised 
the  value  of  the  shares  to  be  delivered  the  plaintiffs  :  but  it  is 
most  unlikely  that  such  payment  was  ever  contemplated  by 
either  party.  At  all  events  it  vi^as  not  made,  and  therefore 
the  Ifova  Scotia  act  never  took  effect.  The  company,  how- 
ever, went  into  actual  operation,  and  issued  stock  under  the 
Maine  act.  Their  returns  to  the  Provincial  Government, 
thirteen  in  number,  were  produced  at  the  trial,  and  after 
expending  $30,000  or  $32,000  Nova  Scotia  currency,  .like  too 
many  others  of  such  enterprises,  they  collapsed  in  tlie  fall  of 
1888,  this  action  having  been  brought  in  Auyxcst,  1867. 

The  main  question  is  the  true  construction  of  the  agree- 
ment, after  looking  at  the  decisions.  What  company  was  to 
be  founded  by  the  defendants?  What  is  the  meaning  of 
"  paid  up  shares"  ?    Was  the  company  in  practical  operation 
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according  to  law  ?  The  Judge  who  tried  the  cause  was  ol 
opinion  that  the  agreement  had  been  substantially  performefl 
by  the  defendants,  but  I  am  unable,  after  looking  at  the 
decisions,  to  acquiesce  in  that  view.  Corporations  of  this 
class  are  so  much  more  abundant  on  this  side  the  Atlantic 
than  in  the  mother  country,  that  we  must  look  mainly  to 
American  authorities,  and  especially  to  those  of  the  United 
States.  These  last  are  collected  up  to  the  year  1869  in 
Abbott*8  Digest  of  the  Law  of  Corporations,  and  I  find  on 
Inference  to  this  work,  and  to  such  of  the  cases  as  are  within 
our  reach,  that  neither  counsel  are  altogether  sustained  in  the 
positions  they  took  at  the  argument.  It  is  laid  down  at  page 
337  that,  although  a  corporate  company  may  carry  on  business 
beyond  the  territorial  limits  of  the  State  which  created  it, 
(and  the  same  principle  will  apply  to  a  Province  of  the 
Dominion),  it  has  no  corporate  existence  beyond  these  limits. 
So  also,  a  corporation  owing  its  existence  to,  and  exercising 
its  functions  in,  several  States,  must  be  treated  by  the  courts 
of  any  one  State  as  a  separate  corporation,  to  the  extent  of 
its  action  under  the  government  of  ihat  State,  and  as  a  foreign 
corporation  under  the  other  sources  of  its  existence.  In  the 
leading  case  of  the  Bank  of  Angtiutav,  Earl^  13  Peters  519, 
Abbott,  218,  it  wa^s  held  tJiat  eo^rporations  legally  established 
under  the  laws  of  %  State,  are  legallj''  competent  to  negotiate 
and  enter  into  contract  beyond  the  jurisdictioa  of  the  Slate 
where  they  are  created.  It  is  true  that  a  corporation  exists 
only  in  contemplation  of  law  and  by  force  of  the  law;  and 
where  that  law  ceases  to  operate,  and  is  no  longer  obligatory, 
the  corporation  can  have  no  existence.  It  mutst  dwell  in  the 
place  of  its  existence  and  cannot  emigrate  to  another  sove- 
reignty. But  although  it  must  live  and  have  its  being  in 
that  State  only,  yet  it  does  not  by  any  means  follow  that  its 
existence  there  will  not  be  recognized  in  other  places ;  and  its 
residence  in  one  State,  creates  no  insuperable  objection  to  its 
power  of  contracting  in  another.  It  is,  indeed,  a  mere  arti- 
ficial being,  invisible  and  untangible :  yet  it  is  a  person  for 
certain  purposes  in  contemplation  of  law.  Corporations 
created  in  the  United  States  have  for  many  years  made  con- 
tracts in  England^  with  never  a  doubt  suggested  of  their 
validity;  and  tiie  rules  of  amity  between  foreign  nations 
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apply  to  the  States  of  the  Union,  and  I  may  add  also  to  and 
also  between  the  Provinces  of  this  Dominion. 

In  the  light  of  these  principles,  I  think  we  must  hold  that 
the  Pidou  Mining  Company,  though  incorporated  in  the 
State  of  Maine,  spending  its  capital  here  and  drawing  forth 
the  resources  of  the  country,  was  in  practical  operation 
according  to  law,  and  that  in  so  far  the  agreement  was 
satisfied.  But  was  it  such  a  company,  was  its  constitution 
and  organization  such  as  the  agreement  contemplated  and 
the  plaintiffs  had  a  right  to  expect  ?  The  shares  were  surely 
intended  bo  have  some  value,  to  represent  some  portion  of 
actual  capital,  else  they  might  have  been  still  further  dilated, 
and  the  number  raised  to  one  and  fifty  thousand  or  five 
hundred  thousand  shares  in  place  of  fifty  thousand.  This 
would  have  created  the  agreement  and  the  delivery  of  shares 
into  a  mere  delusion,  a  share  in  place  of  a  reality.  Paid  up 
shares,  as  I  think,  meant  shares  of  some  substantial  value  not 
subject  to  call.  In  my  view,  therefore,  the  jury  did  right  in 
giving  the  plaintiffs  a  verdict,  but  not  for  the  full  amount ; — 
one-third  of  the  $8000  had  been  satisfied  by  the  assignee 
accepting  shares  which  cost  him  little  or  nothing.  Applying 
the  principle  of  the  Provincial  act  and  inquiring  the  actual 
payment  of  25  per  cent^  the  .cash  value  of  the  other  two- thirds 
did  not  exceed  one-fourth  of  the  $3333  awarded  by  the  juiy. 

Upon  the  whole  I  am  of  opinion  that  there  should  be  a 
new  trial,  unless  the  plaintiffls  consent  to  reduce  the  verdict  to 
$1333,  with  costs  of  action  and  trial,  neither  party  to  have 
costs  of  aij^mentb 
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PLAiimrr  hftving  olttalaed  an  Injunction  to  rettnin  th«  nie  of  a  mining  property  in  wlilcb 
ha  waa  Intoraaled,  tht  datamlanto  made  anawar  ondar  oath,  nagmtlrlng  all  tha  allagatiooi  o 
whieh  tha  plaintiff^  dalm  to  rallaf  waa  fomidad. 

Beid,  that  credit  mnat  ba  glvan  fto  the  answer  and  the  Injunction  must  be  diaMlved 
(fAodnolhaTinvbaaa  ahownX  ondar  tha  principle  laid  down  in  Chapiin  t.  IFAtt«,  8  Vea.,  S07. 

McCuLLY,  J.,  now,  (December  80th,  1871,)  delivered  the 
judgment  of  the  Court : — 

Writ  of  injunction  issued  at  the  instance  of  plaintiflf  to 
restrain  defendants  (an  incorporated  joint  stock  company) 
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from  selling  certain  mining  areas  at  Mownt  Uniacke.  The 
case  comes  before  the  Court  on  appeal  from  an  order  obtained 
by  defendants  in  Equity  to  dissolve  the  plaintiflTs  injunction. 
The  injunction  was  obtained  ex  parte  by  plaintiff  on  a  writ 
issued  by  him,  setting  forth  a  case,  this  complaint  being  that  as 
a  stockholder  his  rights  were  about  to  be  sacrificed  by  a  sale 
of  the  company's  areas  and  effects.  The  company'  were 
incorporated  in  September,  18C8  ;  plaintiff  had  been  president 
from  the  organization  up  to  loth  Febniary,  1870.  In  his 
affidavit  to  obtain  the  injunction,  25th  March,  1870,  plaintiff 
states  these  facts.  He  also  states  that  Bayne,  a  stockholder, 
claimed  for  some  time,  tliat  the  company  owed  him  a  balance 
on  account ;  this  account  had  been  submitted  by  the  company 
in  the  previous  November,  1869.  Plaintiff  in  his  affidavit 
alleges  that  if  sold  under  the  advertized  notices,  his  own,  and 
the  co-owners  interests  would  be  prejudiced.  He  complains 
of  want  of  sufficient  notice  to  attend  the  meeting,  and  short 
notice  of  sale,  and  alleges  that  the  effect  of  the  sale  will  be  to 
throw  the  property  into  the  hands  of  a  few  individuals,  not 
specifying  who  they  are,  further  than  to  the  exclusion  of  a 
majority  of  the  stockholders.  No  bye-laws  are  set  out,  nor 
are  their  contents  given  ;  they  had  been  applied  for  by  plain- 
tiff, but  never  having  been  printed  or  circulated,  what  their 
nature  was  does  not  appear. 

An  affidavit  of  B.  H,  EtUon  was  used  in  obtaining  the 
injunction,  but  it  merely  refers  to  his  being  refused  to  be 
acknowledged  as  plaintiff*'s  representative  at  the  meeting  of 
15th  February  ;  states  that  he  was  not  permitted  to  take  any 
part,  though  he  was  the  partner  of  Mr.  Weatherbe,  who  held 
a  proxy  from  plaintiff,  and  on  the  day  of  the  meeting  he  was 
sick  and  unable  to  attend  ;  copies  of  papers  were  i^efused  him^ 
nor  was  inspection  granted. 

The  writ  of  injunction  was  granted  25th  March^  1870,  on 
which  day  the  suit  was  commenced  by  summons.  The  writ  of 
summons  does  not  summon  the  defendants,  as  the  "  Westlake 
Company,"  but  by  their  proper  names,  and  charges  them  as 
director  of  the  company  with  endeavouring  to  procure  a 
fraudulent  and  improper  sale  of  the  property  of  said  company, 
80  as  to  be  purchased  by  or  on  behalf  of  said  last  menti(»ied 
defendants,  &c.    Plaintiff  alleges  that  he  had  no  sufficient 
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notice  of  the  meeting  of  15th  February,  that  it  was  illegal,  &c. ; 
that  there  was  no  authority  to  sell,  and  property  would  be 
sacrificed,  &c. 

To  this  summons  defendants  answer  under  oath,  that  is 
nnder  the  oath  of  WireU,  and  every  one  of  the  many  important 
allegations  in  plaintiff's  summons  and  afiidavits  by  the  answer 
of  defendants  is  negatived.  Maddock,  vol.  2,  p.  336,  in  his 
work  on  Chancery  Practice  says :  "  If  the  answer  denies  all 
the  circumstances  upon  which  the  Equity  is  founded,  the 
universal  practice  as  to  the  purpose  of  dissolving  or  continuing 
the  injunction  is  to  give  credit  to  the  answer,  and  that  is 
carried  so  far  that  unless  in  a  few  excepted  cases,  though  five 
hundred  affidavits  were  filed,  not  only  by  plaintiff  but  by  as 
many  witnesses,  not  one  could  be  read  to  prevent  dissolving 
the  injunction,"  citing  Clapham  v.  White,  8  Yes.,  36.  Lord 
Eldon  says :  '*  The  exceptions  are,  it  seems,  cases  of  waste,  or 
an  infringement  of  patents,  and  some  other  cases,  such  as 
fraud  or  mischief  analagous  to  waste/'  But  Lord  Eldon 
disapproved  of  them. 

The  answer  in  the  case  was  filed  1st  April,  1870,  and  the 
order  dissolving  the  injunction  bears  date  the  26th  April, 
1870.  I  find  no  evidence  of  fraud  in  the  affidavit  of  plaintiff 
or  Eaton,  supposing  that  fraud  to  be  an  exceptional  case,  that 
could  take  this  case  out  of  the  general  principle  enunciated  in 
Clapham  v.  White,  8  Ves ,  36 ;  and  although  his  Lordship  the 
Chief  Justice  received  affidavits  from  defendants  on  the  motion 
to  dissolve,  and  affidavits  from  plaintiff  in  reply,  which  conflict 
in  almost  every  important  feature,  (and  viewing  it  from  that 
standpoint  I  see  nothing  that  would  justify  me  in  coming  to 
any  other  conclusion  than  the  one  at  which  he  arrived,)  yet  I 
prefer  to  base  this  judgment  upon  the  authority  in  Naddock, 
and  with  an  answer  under  oath  so  completely  negativing 
plaintiffs  case  as  set  forth  in  his  affidavit  of  2oth  Jfarcfc,  and 
his  writ  of  same  date,  I  am  of  opinion  that  the  appeal  should 
be  dismissed  with  costs. 

In  this  judgment  the  whole  Court  concurred. 
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HARRIS  v.  WIER. 

PLAiMTiFr  WM  tenant  to  defendant,  who  dUtivined  for  the  (lift  qnutcr*!  rant  before  the 
expirmtlon  of  the  first  month.  There  wm  ne  evidanoe  to  ehoir  that  the  rent  -wm  pajable  in 
advance.  Defendant'!  wife  K^ve  eeeurltj  for  the  month's  rent  Abent  the  middle  of  ihe 
■eoond  month  the  defendant  dittralned  agatn  for  the  flnt  month**  rent. 

Held,  that  even  if  the  first  distress  was  legal,  the  defendant  was  not  justified  in  the  sseond, 
■s  the  pbdntur  had  committed  no  act  to  prevent  him  from  gettinff  the  beneOt  of  that  distnss. 

DoDD,  J.,  now,  (December  30th,  1871,)  delivered  the 
judgment  of- the  Court: — 

This  action  is  for  the  wrongful  conversion  of  the  plaintiff'^ 
goods.  Pleas,  1st,  that  he  did  not  convert  the  plaintiffs 
goods ;  2nd,  that  the  goods  were  not  the  goods  of  the  plaintiff; 
3rd,  that  the  plaintiff  being  a  monthly  tenant  to  the  defendant, 
and  a  month's  rent  then  being  due  and  payable,  the  defendant 
took  the  said  goods  under  a  distress  for  the  said  rent,  as  he 
lawfully  might,  &c  Upon  the  issues  raised  by  these  pleadings 
the  cause  was  tried  before  the  Chief  Justice  at  Halifax,  in 
May,  1870,  when  the  plaintiff  had  a  verdict.  A  rule  for  a 
new  trial  was  granted  by  his  Lordship,  and  the  cause  was 
argued  during  the  present  term.  The  grounds  of  the  rule  are, 
1st,  a  discovery  of  new  and  important  evidence  since  the  trial; 
2nd,  the  verdict  was  against  law  and  evidence ;  3rd,  damages 
excessive ;  4th,  improper  rejection  of  evidence,  and  for  mis- 
direction of  the  learned  Judge  who  tried  the  cause. 

The  contest  at  the  trial  turned  principally  upon  the 
tenancy, — whether  the  plaintiff  was  a  monthly  tenant  or  had 
taken  the  house  for  three  months,  with  the  rent  payable  at 
the  expiration  of  that  time.  That  inquiry  does  not  become 
necessary  at  present,  for  admitting  it  to  have  been  a  monthly 
tenancy,  the  question  is  as  to  the  second  distress  for  the  first 
month's  rent.  The  house  was  taken  by  the  plaintiff  on  the 
5th  of  August,  and  the  defendant  says  the  rent  was  to 
commence  from  the  first  of  the  month,  and  on  the  17th  of  the 
month  the  defendant's  bailiff  entered  the  premises,  with  a 
warrant  directing  him  to  distrain  the  goods  and  furniture  of 
the  plaintiff  for  the  sum  of  £36  for  one  quarter's  rent,  due  on 
the  31st  October,  18G8.  There  is  not  a  particle  of  evidence  to 
show  that  the  rent  was  to  be  paid  in  advance,  either  monthly 
or  for  the  quarter,  and  there  was  not  anything  to  justify  or 
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excose  tlie  distress  on  the  17th,  when  the  pUintifTs  tenancy  for 
the  first  month  had  not  expired.  Under  that  warrant  t*he 
bailiff  entered  on  the  premises  and  distrained  the  plaintiff's 
floods  for  three  months'  rent.  At  that  time  the  plaintiff  had 
been  absent  from  his  house  about  a  week ;  the  warrant  was 
shown  to  his  wife,  Mrs.  Harris,  who  complained  of  the 
distress,  saying  she  h^d  been  in  the  house  only  for  a  few  days. 
The  bailiff  then  took  the  defendant  aside,  and  told  him  hf 
t^ould  not  distrain,  when  he  told  him  to  go  back  and  see  if  he 
could  not  get  a  month^s  rent  from  her ;  she  demun'ed  to  this, 
but  agreed  to  turn  out  goods  for  a  month^s  rent  or  give 
security,  and  she  gave  security,  and  the  goods  distrained  were 
relieved,  McDonald  was  the  security  and  on  the  21st  of 
September  the  bailiff  went  for  the  goods  to  McDonald,  which 
had  been  given  to  him  on  becoming  security,  the  defendant 
telling  him  that  the  plaintiffs  wife  had  been  in  the  house 
three  or  four  week^  and  was  ninnihg  away  with  the  good.s 
and  that  the  plaintiff  had  gone  to  the  States  on  the  23i'd  of 
Sepbeviher ;  he  asked  the  bailiff  why  he  did  not  distrain  for 
another  month'^s  rent.  At  this  time  it  is  evident  he  was 
satisfied  with  the  security  for  his  first  months  rent,  or  he 
would  not  have  asked  the  bailiff  why  he  did  not  distrain  for 
a  second  month.  The  goods  had  been  put  into  the  hands  of 
the  surety,  McDonald,  for  the  first  month's  rent,  and  had 
never  been  returned  to  the  plaintiff.  Those  facts,  as  I  have 
extracted  from  the  evidence  of  the  bailiff  and  Mrs,  Harris 
stand  uncontradicted  hy  the  defendant,  and  clearly  from  that 
tinder  the  first  warrant  a  month's  rent  was  secured  to  the 
xlefendant  Under  those  circumstances  our  inquiry  must  be 
to  the  right  exercised  b}-  the  defendant  In  making  a 
second  warrant  on  the  25th  Septeniber,  evidently  for  the 
first  month\s  rent,  as  the  second  would  not  be  due  until  the 
fii'st  of  October.  The  second  warrant  is  dated  the  26th 
September^  but  the  defendant  says  he  distrained  on  the  23!d, 
The  bailiff  says  he  took  the  good's  on  the  27th,  that  are  the 
subiect  ef  the  present  action.  At  the  argument  it  was  con- 
tended by  the  counsel  for  the  defendant  that  he  was  justified 
in  making  the  second  distress  as  he  derived  no  benefit  from 
the  first,  and  several  cases  were  cited  in  support  of  that 
position.    I  have  examined  the  cases  with  much  deliberation. 
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and  find  they  do  not  support  the  position  and  are  inapplicftbTe 
to  the  case  under  consideration.  Crowder  v.  Self,  2  M.  &  R.,  190, 
"Was  a  case  for  an  excessive  distress.  The  warrant  of  distress 
was  for  a  greater  sum  than  that  actually  due,  and  it  was  held 
that  the  plaintiff  was  not  entitled  to  a  verdict  unless  the 
goods  seized  were  exceasive  in  regard  to  the  sum  really  due. 
In  Davis  v.  Gyde,  2  A.  &  E.,  G2&,  a  promissory  note  was  given 
and  received  for  rent,  but  it  was  held  it  did  not  extinguish 
the  claim  for  such  rent,  that  was  debt  of  a  higher  degree 
than  that  arising  upon  the  note,  and  that  if  such  note  be 
pleaded  in  bar  to  an  avowry,  it  must  be  shown  that  the  note 
was  accepted  in  satisfaction,  or  that  by  special  agreement  or 
from  other  circumstances  it  suspends  the  right  of  distress. 
This  case  appears  to  roe  to  be  as  much  if  not  more  in  fa^or  of 
the  plaintifi  than  against  him,  for  here  the  right  of  distress 
was  suspended  by  agreement  to  take  the  security  of  a  third 
party  for  the  rent,  and  Lord  Denman,  in  giving  his  opinion 
in  Davis  v.  Oyde,  nmkes  a  distinction  where  the  whole  trans- 
action is  between  the  plaintiff  and  defendant,  and  where  the 
security  of  a  third  party  was  given.  I  am  not  disposed  to 
review  the  other  cases  referred  to  on  the  part  of  the  defendant, 
as  it  would  only  extend  unnecessarily  this  opinion,  and  would 
not  benefit  the  defendant  by  doing  so. 

The  general  principle  that  justifies  a  second  distress  after 
the  first  for  the  same  rent,  will  be  found  in  the  judgment  of 
the  Court  in  the  case  of  Lee  v.  Cix>k,  3  Hurl  &  N.,  203.  In 
that  case  the  defendants,  commissioners  for  draining  certain 
lands,  distrained  a  bean-stack  of  the  plaintiflT  for  a  rate  due 
by  him,  and  sold  the  stack  by  auction ;  at  the  sale  the 
plaintiff  said  it  would  be  one  thing  to  buy  the  stack  and 
another  to  take  it  away,  and  when  the  purchaser  attempted 
to  remove  the  stack  from  the  plaintiff^s  premises  he  was 
forcibly  prevented  by  the  plaintiff.  The  purchaser  did  not 
pay  for  the  stack,  and  the  commissioners  levied  a  second 
distress  for  the  same  sale.  Held,  in  the  Exchequer  Chamber, 
(affirming  the  decision  of  the  Court  of  Exchequer)  that  as 
plaintiff  by  his  own  misconduct  had  prevented  the  commis- 
sioners from  realizing  the  first  distress,  the  second  was  not 
unlawful.  Cockbum,  C.  J.,  said  "  the  whole  question  turns 
upon  whether  the  first  distress  could  have  been  carried  out  to 
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its  complete  accomplishment."  WiUiama,  J.,  "it  appears  that 
the  plaintiff's  own  misconduct  rendered  the  first  distress 
unavailing,  and  therefore  he  cannot  /complain  of  the  second 
distress."  Crompton,3.,  '*!  am  of  the  same  opinion;  the  rule  of 
law  is  very  properly  that  a  person  cannot  distrain  a  second 
time  for  the  same  cause,  If  he  has  had  an  opportunity  of 
making  available  the  first  distress."  Croiuder,  J.,  "the  first 
tlistress  proved  abortive  in  consequence  of  the  wrongful  act  of 
the  plaintiff,  and,  therefore,  by  the  rule  of  law  he  cannot 
t^omplain  of  the  second  distress."  Admitting  the  defendant 
was  justified  in  making  his  first  distress,  which  is  very  far 
from  being  the  case,  still  the  plaintiff  here  committed  no  act 
to  prevent  him  from  the  benefit  of  that  distress,  but  on  the 
contrary  did  all  he  could,  by  placing  in  the  hands  of  defendant's 
Rurcty  goods  sufiicient  to  pay  the  first  month's  rent,  and  if  the 
defendant  failed  in  obtaining  it  from  his  surety,  from  the 
dishonoring  of  the  surety,  or  from  any  other  cause  not  the 
act  of  the  plaintiff,  he  could  not  make  the  plaintiff  a  second 
time  liable  for  it. 

The  question  of  damages  was  for  the  jury,  and  if  not 
satisfied  with  the  evidence  of  Mrs.  Hai'ins,  the  defendant 
'Could  httve  produced  the  articles,  as  they  were  under  his 
control  at  the  trial,  and  I  do  not  think  there  is  any  gi*ound 
for  a  new  trial  upon  that  point 

The  evidence  of  Mrs.  Harris  taken  before  the  commissioner 
was  secured  and  read  at  the  trial  without  objection,  and  it  is 
now  too  late  to  make  the  objection.  I  admit  the  evidence 
was  open  to  Strang  suspicions,  but  the  credit  to  be  given  to  it 
was  with  the  jury  ;  her  refusal  to  answer  questions  pertinent 
to  the  issues  in  the  cause,  if  in  Court  would  subject  her  to 
fine  and  imprisonment,  and  it  is  probable  the  rejection  of  the 
evidence  so  far  as  it  went,  as  it  was  not  complete  without  her 
answers.  And  if  the  objection  had  been  taken  to  the  recep- 
tion of  her  deposition  when  offered  at  the  trial,  I  am  not 
prepared  to  say  it  might  not  have  been  rejected. 

The  objection  that  the  property  taken  at  the  second 
distress  was  the  property  of  Mrs.  Harris,  and  that  she  was 
not  the  wife  of  the  plaintiff,  was  also  a  question  for  the  jury, 
and  I  think  there  was  evidence  sufiicient  to  finvl  the  parties 
husband  and   wife.    It  was  proved  that  before  coming  to 
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Halifax  with  the  plaiDtiff  she  was  living  with  him  in  Boston 
in  the  relation  of  man  and  wife,  and  in  her  evidence  she  says 
she  was  legally  married  to  the  plaintiff  m  the  State  of  Maine^ 
but  admitted  she  had  been  previously  married  to  a  man  of 
the  name  of  Hei^fonl,  but  whether  he  was  still  alive  or  not 
she  did  not  know.  The,  jury  in  this  case  was  not  bound  to 
presume  that  her  first  husband  was  alive^  but  on  the  contrary^ 
might  fairly  assume  that  he  was  either  dead  or  had  been  absent 
from  her  a  sufficient  time  to  justify  a  second  marriage 

The  remaining  questi(Xi  is  as  to  the  ebarge  of  the  Judge.  It 
appears  to  me  that  the  learned  Judge  left  the  case  of  property, 
that  involved  the  question  of  marriage  between  the  plaintiff* 
and  his  wife  free  for  the  -jury  to  decide  upon,  and  I  think 
there  was  abundant  evidence  for  them  to  decide  ia  favor  of 
the  marriage.  And  upon  the  whole  ease*  I  am  of  opinion  the- 
rule  for  a  new  trial  should  be  dischanred  with  costs. 


FULLERTON  v.   CHAPMAN. 

CHMtLB  PssKorr  drew  m  pkintUT  In  feror  of  xMcndant  thft  tollMrl^  aidbr  :  "  PImm- 
pay  Henry  Cha)yinan  or  order  the  nun  of  forty  poundi  currency,  peyablt^  out  of  the  flnt 
moneys  received  by  you  on  my  account."  Plaintiff  aooei)ted  by  endonement  ii>  the  toUovlBf 
tcrroe :  "  Accepted  to  pi^r  when  I  collect  a  suflidcot  amount  out  of  Mr.  Presoott*e  debte  to  pay 
the  tame. "  Defendank  claimeU  that  in  afterwarde.adjwttny  aooonnta  with  pUinflUlT ih»  plaintiff 
•hould  credit  the  amount  of  the  order. 

Neld^  that  witb*ut  proof  of  money  of  Preeoott'^havtnr  come  into  the  hand»of  the  plaintiff 
he  could  not  be  made  liable  for  tho<amount  of  the  order. 

New  trial  ordered  where  the  testimony  of  the  partiee  wae.oontradictoiy,  and  the  writings 
produced  corroborated  plaintiff,  agaiotft  whom  the  verdict  wa».fonnd. 

Ritchie,  J^  now.  (December  30th,  1871,)  delivered  the 
judgment  of  the  Court : — 

The  question  in  controversy  on  the  trial  of  this  cause  was 
whether  the  defendants  were  entitled  to  credit  for  the  sum  of 
£40,  the  amount  of  an  order  drawn  on  the  plaintiff  by  Charles 
Prescott  in  favor  of  Heni^y  Chapman,  one  of  the  defendants^ 
and  the  jury,  having  found  in  favor  of  the  defendants — we 
are  called  upon  to  decide,  whether,  on  the  evidence  adduced,, 
they  were  justified  in  so  finding. 

It  appears  from  the  testimony  of  the  two  defendants,  that 
the  plaintiff  rendered  his  account  against  the-  estate  of  the- 
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late  Henry  Chapman^  of  which  they  were  administrators, 
duly  attested  on  the  I5th  January^  1861,  claiming  £57  4a.  8d. 
Some  time  after,  the  defendants  having  called  on  him  with 
regard  to  the  account,  he  told  Henry  Chapman  that  he  would 
accept  an  order  on  him  from  Preacott  for  £40,  as  he  was  con- 
cerned in  some  business  of  his,  Henry  Chapman  having  men- 
tioned to  him  that  Preacott^  who  was  reported  likely  to  fail, 
owed  him  £40  or  £50 ;  a  few  days  after,  this  order  was 
presented  to  plaintiff:  ''Bay  Verte,  7th  September,  1861. 
Please  pay  Henry  Chapman,  or  order,  the  sum  of  Forty 
Founds  Currency,  payable  out  of  the  first  tnor^ys  received  by 
you,  on  my  account  Charles  Prcacottt*  which  he  accepted 
by  endorsement  in  the  following  terms :  "  accepted  to  pay 
when  I  collect  a  sufficient  amount  out  of  Mr.  PrescotSs  debts 
to  pay  tfie  same,     W.  M.  FuUerton." 

The  order  and  the  acceptance  being  both  of  them  condi- 
tional, and  no  proof  whatever  having  been  offered  that  any 
money  of  Prescott.ha,d  come  to  the  hands  of  the  plaintiff,  he 
could  not  be  held  liable  for  the  amount,  nor  would  he  have 
become  legally  liable,  though  he  shotild  at  the  time  of  the 
acceptance,  have-  given  the  most  unqualified  verbal  promise 
to  pay  the  amount,  for  it  would  be  against  the  first  principles 
of  the  law  of  evidence  that  the  terms  of  a  written  acceptance 
could  be  varied  by  any  contemporaneous  parol  agreement. 

But  the  defendants  £:o  on  to  say  that  subsequently  the 
amount  of  the  account  between  them  and  the  plaintiff  was 
adjusted,  and  this  appears  by  an  endorsement  on  the  attested 
account  of  the  plaintiff,  signed  by  the  defendants,  dated  26th 
February,  1862,  whereby  they  consent  and  agree  to  allow  the 
sum  of  £56  16s,  8d,  to  be  due,  and  they  say  that  on  the 
occasion  of  this  settlement  the  plaintiff  agreed  to  accept  the 
order  and  to  give  credit  for  the  amount  of  it,  on  account  of 
the  debt  so  adjusted,  and  that  thereupon  the  order  was 
delivered  up  to  him,  and  they  have  never  seen  or  heard  of  it 
since. 

The  plaintiff,  in  his  evidence,  altogether  denies  the  correct- 
ness of  the  account  of  the  transaction,  so  far  as  relates  to  his 
having  agreed  to  take  the  order  unconditionally,  and  to  give 
credit  for  the  amount ;  and  the  Court  thinks  that  there  are 
many  circumstances  which  militate  against  the  statements  of 
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the  defendants  and  favor  those  of  the  plaintiff,  esp«»a1Iy  the 
fact  that  when  the  plaintiff  is  alle^d  to  have  agreed  to  take 
the  order  of  Preacott  as  a  payment,  the  amoant  is  settled  at 
£96  IGs.  8(1.,  and  no  credit  U  given  for  the  £40  in  the  state- 
ment then  signed  by  the  defendants,  and  in  that  Btatement 
the  £5C  168.  Bd.  and  not  what  won'd  be  the  balance  if  the 
£40  had  been  credited,  is  made  payable  with  intei-est,  and 
subBequently  a  payment  ia  made  which  defendants  considered 
would  pay  the  balance  after  crediting  the  £40,  but  this  wh 
not  so  stated  to  the  plaintiff,  and  was  not  received  by  him  as 
such,  and  a  receipt  for  the  amount  so  piud  was  taken  by  the 
defendants  on  aceount. 

There  having  been  no  evidence  in  the  case  of  any  import- 
ance, except  that  of  the  defendants  and  plaintiff,  and  all  the 
written  documents  being  in  corroboration  of  that  of  the 
plftintifi  and  inconsistent  with  that  of  the  defendants,  the 
Court  thinks  the  verdict  unsatisfactory,  and  that  the  case 
should  be  submitted  to  another  jury. 
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ni  plalntlS  awd*  lw(*  idnncM  to  dtttnduit, 
a  bUl  (rf  nchuga  dnn  n  b;  (faa  opUlo  o(  tti«  taiHl 
Inlilit  (0  b*  MTnad  ta^  Uu  tojic*  on  which  ah*  wi 
IVonBulnsBra.,  irl»*dniiMlUMuKHintiiritta|)UlnttS.    Hh 
b«t  rortgt,  mi  tba  luoMn  on  rnlcht  |]*ld  iml^  Idr  tnagt  U  Ite  H 
th*  bin  e(  uabniga,  whlob  WM  crallMd.     DModMt  Mns  odM  ss  tu  par  thi 
kehM  In  ntiUonto  th*  bUL 

Bild,  IhU  th*  blU  In  qomtton  moM  bbI  be  mated  itTliiHr 
ntlMr  an  appraprliUan  (•!  th«  Iralgbt,  which  had  paitiallj  laltad. 
to  aahi  up  iht  dafldtnej'. 

ToDNQ^  C.  J.,  now  (December  30th.,  1871,)  delivered  the 
judgment  of  the  Court. 

f*  ™%s  agreed  in  this  case  that  a  verdict  should  be  entered 
)laintiffs  for  the  amount  of  their  particulars,  subject 
pinion  oE  the  Court,  and  on  an  examination  of  the 
I  the  facts  seem  to  be  as  follows :  The  brig  C.  iMvett, 
yy  the  defendant,  being  in  Ifew  York,  was  chartered 
yage  to  France,  and  the  freight  was  estimated  at 
;.,  which  was  to  be  received  by  Bariitg  Brothers  of 
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London.  The  plaintiff  advanced  So44.C2,  balance  of  disburse- 
ments,  and  delivered  the  defendant  goods  to  the  value  of 
S22C8.51,  and  the  master  of  the  brig  at  defendant's  instance 
drew  a  bill  of  exchange  on  Baring  Bros,  in  favor  of  plaintiff 
for  £420,  worth  in  Kew  York  S281213,  the  joint  amount  of 
the  above  sums,  which  the  plaintitf  accepted  as  a  settlement 
of  the  account,  and  had  the  freight  been  realized  and  the  full 
amount  of  the  bill  been  passed  by  the  drawees  to  the  credit 
of  the  plaintiffs,  the  transaction  would  have  been  closed.  But 
on  the  passage  the  brig  was  abandoned  in  Long  Idaiid 
Sound,  to  the  underwriters,  who  refused  to  accept  the 
abandonment  and  pay  as  for  q,  totrl  loss,  whereupon  the 
vessel  was  repaired  in  Kew  To^*k.  and  was  ultimately  sold  in 
France  on  a  bottomry  bond.  The  insurers  on  freight  in 
London  paid  only  for  average  £231  17 s.  Gd,,  from  which  the 
premium  and  commission  £19  48.  ^d.,  being  deducted,  the 
balance  was  £212  138.  M.,  in  place  of  the  £420  drawn  for 
and  insured,  and  the  difference  of  £207  Gs.  8d.  stg.,  is  the 
subject  of  controversy. 

Now  as  there  is  no  room  to  impeach  the  good  {aith  of  the 
plaintiff  or  of  Baring  Bros.,  and  the  fund  on  which  the 
master  of  the  Chaa.  Lovett  drew  was  diminished  without  any 
fault  of  theirs,  it  is  clear  that  the  defendant,  as  owner  of  the 
vessel,  and  having  received  value  from  the  plaintiff  in  advance 
of  the  freight,  ought  to  make  them  whole.  He  owes  the 
balance  either  to  the  plaintiff  or  to  Bailing  Bros.,  who 
refused  however,  to  look  to  him  and  have  charged  the  plaintiff 
with  the  amount. 

The  defendant's  counsel  insisted  at  the  argument  that  his 
liability  to  the  plaintiffs,  if  it  were  not  at  an  end,  was 
suspended  at  least  by  their  taking  the  bill,  and  that  they 
were  bound  to  present  it  in  due  course  and  notify  the 
defendant  if  it  were  dishonored,  in  the  same  way  as  if  he  had 
been  a  part}''  to  it.  And  besides  the  ordinary  text  books  the 
counsel  cited  among  others  the  cases  of  Peacock  v.  PurselU 
14  C.  B..  N.  S.,  728;  S.  C,  8  L.  T.  Reps.,  N.  S.,  636,  and 
Smitli  V.  Mercer,  3  L.  S.,  Exch.,  51. 

Now  it  cannot  be  questioned  that  a  party  accepting  a  bill 
in  satisfaction  of  a  debt  must  deal  with  it  according  to  law, 
and   that  any  laches  in    handling   the   bill   or  giving   the 
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necessary  notices  will  be  fatal.  The  question  is,  do  these 
principles  apply  to  this  case  ?  There  is  no  reason  to  suppose 
that  the  bill  was  dishonored.  It  was  obviously  remitted  by 
the  plaintiffs  to  the  drawees,  and  it  would  seem  from  the 
letter  of  Btu'lnrj  Bros.,  26bh  Jane,  1868,  attached  by  the 
plaintiffs  to  their  depositions,  and  received  at  the  trial  subject 
to  the  defendant's  objection,  that  Baring  Bros,  had  made  an 
advance  of  the  £420  to  the  plaintiflfs,  and  having  collected 
from  the  underwriters  for  general  average  tbe  sum  already 
mentioned,  they  held  the  plaintiffs  responsible  for  the  balance 
claimed  in  this  suit.  The  equities  of  the  case,  therefore,  are 
apparent,  and  the  point  is,  are  we  at  liberty  ta  consider  this 
bill  in  the  light,  not  so  much  as  of  a  bill  of  exchange  to  be 
strictly  handled  as  such  according  to  the  law  merchant,  as  of 
an  assignment  or  appr.)priation  of  the  freight,  which  pro 
tanfo  has  failed. 

Janies  E,  Brett  says  that  the  captain  was  to  make  the 
draft  good  by  remitting  his  freight — ^liis  funds — to  Baring 
Bros,;  he  agreed  so  to  remit  his  funds  to  make  the  draft 
good ;  but  Mr.  Brett  adds  :  "  the  draft  was  never  paid."  He 
admits  the  settlement  by  the  draft;  that  settlement  was  in 
full  of  all  accounts,  and  the  goods  shipped  to  the  defendant 
were  included  therein.  The  same  language  is  used  by  plaintiffs' 
book-keeper,  who  heard  the  defendant  say  he  would  pay  for 
the  goods  by  drawing  on  Baring  Bros,,  and  to  meet  the 
draft  he  would  instruct  the  captain  to  remit  his  freight,  or 
enough  to  meet  the  draft,  on  his  annval  at  JS^antes,  to  Baring 
Bros.  Here  was  a  special  agreement  by  which  the  defendant 
constituted  Baring  Bros,  his  agents  as  much  as  the  plaintiffs. 
There  i^  no  I'eason  to  believe,  either,  that  the  defendant  and 
his  ma«;ter  did  not  do  their  best  to  carry  it  out.  The  fund 
unfortunately  failed  on  which  both  plaintiffs  and  defendant 
relie<l,  and  it  is  obvious  enough  on  which  party  the  loss 
should  fall.  The  account  given  by  the  defendant  at  the  trial, 
and  the  accounts  in  his  equitable  plea,  are  quite  inconsistent 
with  the  facts  as  they  are  in  proof,  and  of  which  there  cannot 
be  a  doubt.  It  is  clear  that  the  plaintiffs  never  effected 
insurance  on  the  freight,  nor  agreed  to  effect  it.  It  was  as 
much  their  interest  as  the  defendant's  that  the  injury  to  the 
vessel  should  have  been  treated  as  a  total  loss.    It  is  not  the 
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fact  that  the  plaintiffs  compromised  the  claim.  The  compro- 
mise was  a  misfortune  for  which  they  were  in  no  ways 
answerable,  and  in  view  of  the  whole  transaction,  and  the 
agreement  entered  into  by  the  defendant  in  person,  but 
defeated  by  circumstances  which  neither  party  could  control^ 
we  think  the  plaintiff  entitled  to  our  judgment.  We  cannot 
help  adding  that  the  accounts  on  wJiich  there  was  no  question 
ought  to  have  been- admitted.  Notwithstanding  the  mass  of 
papers,  the  essence  of  the  OEkse  is  contained  in  a  dozen  lines, 
and  a  very  heavy  expense  might  have  been  saved. 
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Acmv  for  dtotit  on  wprowntrttoai  of  dManduit  wtUi  ngud  to  tbe  ■»!•  «f  a  mlnf njr 
imt^iwty.  tb«  deekntkm  allfgvd  Uiat  Um  Mprewntetioni  ware  nuut*  bf  defendMii  teltdy 
and  ftmiiidiiI«Dt1y  to  Induot  plalntur  to  Mi-  vipotk  tlwni,  and  that  havinir  iM^tad  upon  them  the 
piaioUff  had  thereby  iiillared  Iom  anddamegeu 

HM,  on  deiumrei,  that  tha  dadarettoa  waa  eaSclanty  altbouRrh  tt  did  not  contain  anj 
allefalion  that  tht  defendant  kaew  the  lepreeeataUoae  eo  made  bj  him  to  be  fiOae. 

DesBarbss,  J.,  now,  (December  SOth,  1871,)  delivered 
the  judgment  of  the  Court : — 

The  plaintiff  has  brought  the  present  action  to  recover 
damages  for  a  loss  sustained  in  purchasing  a  mining  property 
on  the  representation  of  the  defendant  that  it  was  very 
valuable,  when  in  point  of  fact  it  was  utterly  worthless.  The 
question  to  be  considered  is  whether  the  plaintiff's  decla* 
ration  is  sufficient  to  entitle  him  to  maintain  the  present 
action,  or  whether,  assuming  the  matters  and  statementa 
therein  set  forth  to  be  true,  he  has  in  law  no  redress  for 
the  injury  he  has  sustained  in  consequence  of  the  misrepre* 
sentation  of  the  defendant  in  relation  to  the  property  which 
he  declares  he  was  induced  to  purchase  on  the  belief  that  the 
representations  made  to  him  were  true.  The  main  ground  of 
objection  to  the  declaration  is  that  it  does  not  contain  any 
allegation  that  the  defendant  knew  the  representations  therein 
Bet  forth  as  having  been  made  by  him  were  untrue,  and 
that  however,  much  the  plaintiff  may  have  been  misled 
and  injured  by  having  acted  upon  them,  he  ia^  in  law,  without 
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a  remedy.  The  case  of  Pasley  v.  FreefMin,  8  T.  R^  51,  is 
the  leading  case  on  the  point  tinder  consideration.  That  was 
an  action  for  Wrongfully  and  deceitfully  encouraging  and 
persuading  the  plaintiff  to  sell  goods  to  a  person  upon  trtist 
and  credit,  and  faK^ly,  deceitfully  and  fraudulently  asserting 
and  affirming  that  such  person  could  safely  be  trusted  and 
given  credit  to,  when  he  was  wholly  unable  to  pay  for  the 
goods.  It  was  held  that  the  action  was  maintainable  on  the 
ground  of  deceit  in  the  defendant  and  injuiy  and  loss  to  the 
plaintiff.  It  is  true  tiie  declaration  contained  the  allegatioB 
that  the  defendant  well  knew  that  the  person  to  whom  the 
credit  was  given  was  not  a  person  safely  to  be  trusted,  bat 
the  learned  Judges  expressed  their  opinions  that  when  the 
party  making  the  representation  had  an  interest  (as  the 
defendant  in  the  present  case  had),  it  was  sufficient  to  allege 
that  the  representation  was  fraudulently  made.  It  was 
objected  to  the  declaration  in  that  case  that  if  there  was  any 
fraud  the  nature  of  it  ought  to  have  been  stated,  and,  in 
answer  to  that  objection,  BuUen^  J.  observed  tliat  the  cases  to 
which  he  referred,  which  need  not  here  be  repeated,  proved 
that  the  declaration  stated  more  than  was  necessary,  for 
fraxiduUnteT  without  eciens,  or  scUit^  without  frav^dultnter 
would  be  sufficient  to  support  the  action.  AshhurBt  J.,  in  the 
same  case  says,  that  '*  a  fmuduUfot  ajffi'rmation  when  the  paHy 
malcing  it  hoe  an  intent,  is  a  ground  of  action,"  as  in  Risney 
V.  Selby,  Salkeld,  211.  Lord  Keny&n  said,  it  had  been  laid 
down  by  Lord  Chief  Justice  Comyns  "  that  an  action  on  the 
^ase  for  a  deceit  lies  where  a  man  does  any  deceit  to  the 
damage  of  another,"  and  he  added  that  in  3  Buetr,^  95,  it  was 
held  by  Croke,  J.,  that  fraud  without  damage  or  damage  with- 
out fraud  gives  no  cause  of  action,  but  where  these  two 
concur  there  an  action  lieth.  Thb  case  shews  that  where  the 
representation  made  is  alleged  to  have  been  fraudulent  the 
declaration  is  sufficient  without  alleging  a  BeieTi/tia. 

The  case  of  Hayciuft  v.  Creasy,  2  East,  92,  which  was  cited 
at  the  argument  was  decided  on  a  different  ground  from 
Pasley  v.  Freerixan,  In  the  former  the  defendant  had  no 
interest.  He  was  applied  to  for  an  opinion  as  to  the  circum- 
ulances  of  Miee  Robertson,  and  he  gave  it  honestly,  although 
it  was  a  mistaken  one,  and  the  verdict  for  the  plaintiff  was  set 
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aside  because  the  representation  made  by  defendant  appeared 
to  have  been  made  bond  fide  and  without  any  intention  to 
deceive  or  defraud  the  plaintiff.  In  the  latter  the  doctrine 
laid  down  was  that  without  fraud  there  was  no  cause  of 
action,  and  we  must  see  whether  the  declaration  in  the  present 
case  distinctly  charg  es  the  defendant  with  making  a  fraudu- 
lent representation  by  which  the  plaintiff  was  induced  to 
purcluj^e  the  property  in  question  and  thereby  incun*ed  a 
loss.  My  own  impression  is  that  the  words  in  the  declavation 
unmistakeably  charge  the  defendant  with  deceit  and  fraud, 
and  that  it  was  not,  for  that  reason,  necessary  for  the  plaintiff 
to  allege  that  the  defendant  made  the  representations  knowing 
thorn  to  be  untrue.  In  Adamaon  v.  Jarvis,  4  Bingham,  60, 
there  was  no  allegation  of  fraud  or  acieniia,  and  no  such  alle- 
gation was  necessary,  it  being  a  case  of  a  different  character 
from  those  I  have  referred  to  and  not  applicable  to  the  present 
case.  Foster  v.  GharUsy  6  Bingham,  396,  not  cited  at  the 
argument,  was  an  action  of  deceit  in  representing  to  the 
plaintiff  a  person  for  employment  as  having  an  excellent  con* 
nexion  in  the  plaintiff's  line  of  business.  In  that  case 
Tindall,  C.  J.,  says :  "  it  has  been  urged  that  it  is  not  suffici- 
ent to  shew  that  a  representation  on  which  the  plaintiff  has 
acted  was  false  within  the  knowledge  of  the  defendant  and 
that  damage  h&s  ensued  to  the  plaintiff ;  but  that  the  plaintiff 
must  show  the  motive  which  actuated  the  defendai^t* 
I  am  not  aware  of  any  authority  for  such  a  position,  nor  that 
it  can  be  material  what  the  motive  was.  The  law  will  infer 
an  improper  motive  if  what  the  defendant  says  is  false 
within  his  own  knowledge  and  is  the  occasion  of  damage  to 
the  plaintiff.  Parke,  J.,  in  the  same  case,  says :  "  An  action 
on  the  case  for  deceit  is  an  action  well  known  to  the  law,  and 
I  cannot  agree  in  the  argument  which  has  been  used  for 
defendant  that  such  actions  ought  to  be  confined  to  representa- 
tions which  are  literally  false.  Fraud  may  consist  as  well  in 
the  auppj'eeaion  of  what  is  true  as  in  the  representoMon  of 
wliat  i^  false.  If  a  man  professing  to  answer  a  question 
selects  those  facts  only  which  are  likely  to  give  a  credit  to  the 
person  of  whom  he  speaks  and  keep  back  the  rest  he  is  a 
more  artful  knave  than  he  who  tells  a  direct  falsehood."  See 
also  Folhm  V.  WaU^,  3  B.  &  Ad.,  114,  and  GorbOt  v.  Brwm, 
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8  Bing ,  33.  The  case  of  Freernan  v.  Baket,  5  B.  &  Ald^ 
797»  also  cited  at  the  argument,  only  decides  that  an  aetion  of 
deceit  does  not  lie  against  a  person  making  an  untrue  repre- 
sentation to  another,  on  the  faith  of  whidi  the  latter  acts  and 
thereby  incurs  damage,  if  the  party  making  such  repreaenta* 
tion  did  not  know  it  to  be  untrue.  That  principle  is  nol 
disputed  ;  but  it  does  not  touch  the  present  inquiry  as  to  the 
necessity  of  alleging  a  scieitCui.  Taylor  v.  Ashlan,  11  M.  &  W., 
.401,  was  an  action  on  the  case  to  recover  compensation  from 
the  defendants  who  were  directors  of  the  Commercial  Bank 
of  England,  for  a  lo&s  sustained  by  the  plaintiff  in  respect  of 
shares  in  that  bank  which  the  plaintiff  alleged  he  had  pur* 
chased  and  retained  on  the  faith  of  representations  alleged  to 
have  been  made  by  them  in  a  report  which  was  publislied 
stating  that  the  bank  w&s  in  a  flourishing  state  when  it  was 
not  It  was  alleged  that  this  report  was  calculated  to  induce 
persons  to  buy  shares,  and  that  it  was  published  by  the 
defendants  fravdidently  with  the  irisw  to  induce  persovs  to 
buy  shares,  and  that  the  statements  contained  in  that  report 
V)ere  untrue  at  the  time  of  the  publication. 

The  principal  objection  on  a  motion  for  a  new  trial  was 
that  the  Judge  had  misdirected  the  jury  in  telling  them  that 
it  was  necessary  they  should  be  satisfied  that  a  fraud — that 
is,  a  moral  fraud,  had  been  committed  by  the  defendants.  It 
was  contended  that  it  was  not  necessary  moral  fraud  shquld 
be  committed  in  order  to  render  those  persons  liable,  for  if 
they  made  statements  for  their  ofjon  benefit  which  were  calcii- 
lated  to  induce  another  to  take  a  particular  step,  and  if  ks 
did  take  that  step  to  his  pi^judioe,  in  consequence  of  siici\ 
etatementSy  and  if  such  statements  were  false,  the  defendanis 
Were  responsible,  though  they  had  not  been  guilty  of  any  moral 
fraikd,  Parke,  B.,  in  delivering  the  judgment  of  the  Court, 
expressed  their  dissent  from  that  proposition,  saying  that  it 
was  the  opinion  of  the  Court  that  no  one  can  be  made  respon* 
sible  for  a  representation  of  this  kind  unless  it  be  fraudulently 
made.  Upholding  the  doctrine  laid  down  in  Padey  v. 
Freeman,  which*  he  said  was  to  be  considered  established  law. 
He  added  "that  it  was  not  necessary  to  show  that  the 
defendants  knew  the  facts  to  be  untrue,  {/  ikey  slated  a  fad 
which  was  true  for  a  fraudvXernt  purpose^  they  at  the  same 
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time  not  bdieaing  the  fact  to  be  time"  In  Collins  v.  Evans, 
6  Q.  B.,  N.  S.,  820,  error  from  the  Queen's  Bench  to,  and 
decided  in  1844  in,  the  Exchequer  Chanil^er.  The  case  was 
brought  up  on  the  record  in  Evans  v.  Collivs,  tlie  grounds 
assigned  being  that  the  declaration  was  not  sufficient  in  law, 
and  that  the  third  plea  showing  absence  of  knowledge  was 
sufficient.  It  appears  from  the  judgment  of  Tindale,  C.  J., 
who  delivered  the  judgment  of  the  Court,  that  the  question 
before  the  Court  was  whether  the  defendant,  having  reason  to 
believe,  and  actually  believing,  a  fact  to  be  true,  and  repre- 
senting it  as  such  to  the  plaintiffi«,  was  liable  to  an  action  if 
it  turned  out  in  the  event  that  he  was  mistaken — that  is, 
whether  falsehood  in  a  statement  without  fraud  was  action- 
able. He  remarked  that  the  current  of  authorities  from 
Paaley  v.  Freeman  downwards  had  laid  down  the  general 
rule  of  law  to  be  tJtat  fraud  must  concur  with  the  false  state- 
ment in  order  to  give  a  ground  of  action  ;  that  in  Pasley  v. 
Freeman  the  defendant  knew  that  the  statement  which  he 
had  made  was  false,  and  the  action  was  held  to  be  maintain- 
able ;  and  in  Haycraft  v.  Creasy,  th«  defendant  made  a  false 
representation,  but  did  not  know  it  to  be  false,  on  the  contrary 
he  believed  it  to  be  true,  and  it  was  held  no  action  would  lie. 
The  Court  of  Queen's  Bench  having  given  judgment  for  the 
plaintiff  below,  notwithstanding  that  a  verdict  was  found  for 
the  defendant  on  the  issue  on  the  third  plea  on  the  ground 
that  such  plea  afforded  no  legal  answer  to  the  plaintiff's 
action,  the  Court  of  Exchequer  reversed  that  judgment, 
thus  giving  its  sanction  to,  and  leaving  the  doctrine  laid 
down  on  this  point  just  as  it  had  previously  been  held  to  be. 
I  will  now  refer  to  the  case  of  Evans  v.  Edmonds^ 
13  C.  B.,  777,  which  was  one  of  the  cases  cited  at  the  argu- 
ment. That  was  an  action  of  covenant  brought  on  a  deed  of 
separation,  by  which  the  defendant  covenanted  to  pay  the 
plaintiff,  as  trustee  for  his  wife,  certain  quarterly  payments  ; 
the  defendant  pleaded  that  he  was  induced  to  make  the 
indenture,  and  to  covenant  as  in  the  declaration  mentioned, 
through  and  by  means  of  false  and  fraudulent  misrepre- 
sentations of  the  plaintiff,  by  him  made  to  the  defendant,  viz., 
that  the  plaintiff  before  and  at  the  time  of  the  making  of  the 
indenture  by  defendant  ^falsely  and  fraudulently  represented 


L 


480  McKAY    v.    CAMPBELL 

to  defendant  that  Elizabeth  EdmondSy  the  wife  of  defendant, 
was  a  virtuous  and  moral  person,  and  that  he,  the  plaintiff, 
was  a  moral  person,  and  fit  to  be  and  act  as  trustee  for  his 
wife  for  the  purposes  in  the  indenture  mentioned ;  whereas 
in  truth  the  defendant's  wife  was  not,  nor  was  the  plaintiff  a 
virtuous  and  moral  person,  &c. ;  that  the  plaintiff  had  then 
treacherously  and  perfidiously  seduced   Elizabeth  Edmonds, 
80    being    the   defendant's   wife,    and   subsequently   to  the 
marriage ;  which  last  mentioned  facts  the  plaintiff  before  and 
at  the  time  of   the  making  of  the  indenture  had  concealed 
from  the  defendant ;  that  plaintiff'  fraudulently  procured  the 
defendant   to   make    the   indenture,   in   order   that   he,   the 
plaintiff,   might  seduce  away  the  said   Elizabeth  Ednwnda 
from  defendant,  and  might  harbor  and  have  access  to  her  for 
the  purpose   of  continuing  the  adulterous  intercourse;  and 
that  defendant  was  induced  to  make  the  indenture  in  the 
declaration  mentioned,  and  to  covenant  as  therein  alleged, 
through  and   by   means   of  the   said   false   and   fraudulent 
misrepresentations   of   the  plaintiff,   and   by   reason   of  the 
concealment  and  suppression  as  aforesaid  of  the  premises  so 
suppressed  and  concealed,  as  in  the  plea  mentioned,  and  in 
ignorance  thereof,  and  not  otherwise.    The  jury  having  found 
this  plea  proved,  it  was  hehi  on  motion  for  judgment,  non 
obstante  veredicto,  that  the  plea  sufficiently  showed  the  deed 
to  be  so  tainted  with  fraud   as   to   be  incapable   of  being 
enforced  in  a  court  of  law,  and  that  Hie  plea  might  be  sus- 
tained as  a  general  plea  of  frauds  notwitJistanding  the  absence 
of  a  direct  averment  that  the  plaintiff  knew  at  the  tinu  he 
seduced  Elizabeth   Edinonds  that  site  was  the  wife  of  Hie 
defendant    The  Court  in  that  case  went  very  much  further 
in  sustaining  the  defendants  plea  than  it  is  necessary  for  us 
to  go  in  order  to  sustain  the  declaration  in  this  case.     There 
the  defendant  had  no  interest  (unless  it  was  to  continue  his 
criminal  intercourse)  in  inducing  the  defendant  to  execute  a 
deed  to  him  in  trust  for  the  benefit  of  defendant's  wife.    Here 
the  defendant  had  a  direct  interest  in  inducing  the  plaintiff 
to  purchase  the  mining  property  at  a  large  price,  for  he  admits 
by  the  demurrer  that  he  retained   a  large  portion  of  the 
purchase  money  paid  to  him  by  the  plaintiff  for  his  owir  use, 
which  is  nothing  less  than  an  admission  of  fraud,  rendering, 
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according  to  the  doctrine  laid  down  in  PasUy  v.  Freeman, 
the  allegation  of  a  ecientev  unneceneary.  In  Pexotns  v. 
Austen,  6  Taunt,  522,  an  action  for  deceit,  the  plaintiff 
declared  that  he  had  empIo3'ed  the  defendant  to  obtain  for 
him  a  new  lease  of  certain  premises  from  his  lessor,  that  the 
defendant  falsely  and  fraudulently  represented  to  him  that 
his  lessor  required  and  was  to  be  paid  a  premium  of  £150  for 
granting  such  lease,  whereas  only  £100  was  to  be  paid,  by 
nieans  of  which  false  and  fraudulent  representation  the 
defendant  obtained  from  plaintiff  £50,  and  converted  it  to  his 
own  use.  Held,  that  these  allegations  were  sufficient  without 
further  stating  that  the  j^pO  so  obtained  was  over  and  above 
the  jfflOO  to  be  paid  for  the  lease.  In  Gerhard  v.  Bates 
2  E.  &  B.,  488,  Lord  CampbeU,  C.  J.,  says,  "  that  if  A  fraudu- 
lently makes  a  representation  which  is  false,  and  which  he 
knows  to  be  false,  to  B.,  meaning  that  B.  shall  act  upon  it, 
and  B.  believing  it  to  be  true,  does  act  upon  it,  and  thereby 
suffers  a  damage,  B.  may  maintain  an  action  on  the  case 
against  A.  for  the  deceit,  there  being  here  the  conjunction  of 
wrong  and  loss,  entitling  the  injured  and  suffering  party  to  a 
compensation  in  damages.*'  Murray  v.  Mann,  2  Exch.,  538  : 
**  The  wilfully  telling  an  untruth  to  a  party  to  induce  him  to 
alter  his  condition,  whereby  he  is  induced  to  alter  it,  is  a 
fraud  for  which  an  action  of  deceit  will  lie." 

I  come  now  to  the  case  of  Behn  v.  Kemble,  7  C.  B.,  N.  S., 
2G0,  decided  in  1859,  upon  which  the  learned  counsel  in  sup- 
port of  the  demurrer  strongly  relied  at  the  argument.  I  have 
read  that  case  carefully,  and  have  failed  to  see  in  what  respect 
it  militates  against  the  well  settled  doctrine  laid  down  in  all 
the  cases  from  Faaley  v.  Freeman  downwards,  that  to  maintain 
an  action  for  a  misrepresentation  it  must  be  alleged  that  the 
party  making  the  representation  knew  it  to  be  untrue,  or  that 
it  was  made  with  a  fraudulent  intention  to  induce  another  to 
sell  on  the  faith  of  it,  and  to  alter  his  position  to  his  damage. 
So  far  from  militating  against,  the  case  of  Behn  v.  Kemble  is  in 
perfect  accordance  with  the  previous  decisions.  Erie,  C.  J.,  in 
delivering  the  judgement  of  the  Court,  said  that  the  third 
count  of  the  declaration  which  was*  demurred  to  was  bad, 
adding  these  words :  "  That  count  does  n^t  allege  any  fraudu- 
lent representation  by  tiie  defendant  nor  any  scienter,  ncft 
31* 
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does  it  aver  that  the  representatixm  was  made  to  the  plaintiff!* 
The  case  now  under  consideration  in  a  very  different  case 
from  that.  The  declaration  does  not  allege  a  ecientei',  bat  it 
does  allege  that  the  representations  made  by  the  defendant  to 
the  plaintiff  were  made  falsely  and  fraudulently  to  induce 
him  to  act  upon  them  by  purchasing  the  mining  property  in 
question  for  $6000,  when  it  was  in  fact  and  in  truth  of  no 
value  at  all ;  and  that  while  the  plaintiff  was  thereby  led  to 
believe  that  the  defendant  in  negotiating  for  such  purdiase 
was  acting  in  his  interest  and  as  his  agent,  he  was  in  bad 
faith  acting  as  the  agent  of  the  owner  of  the  property,  and 
wrongf ullyJcept  and  retained  a  large  portion  of  the  money 
placed  in  his  hands  for  the  purchase  to  his  own  use,  to  the 
great  loss  and  damage  of  the  plaintiff. 

Regarding  the  representations  set  out  in  the  declaration  as 
having  been  fraudulently  and  falsely  made  by  the  defendant, 
as  they  are  alleged  to  have  been,  I  am  of  opinion  that  the 
delai*ation  is  good,  and  that  the  judgment  of  the  Court  must 
be  for  the  plaintiff. 
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Ih  tn  adjuitmcnt  of  accoontB  betvroen  plaintiff  mmI  dflfenduiti,  a  ptoadmorj  note  made 
by  defendantif  in  favor  of  plaintiff  was  delivered  up  to  th«m  with  a  raceipt  ia  foil  endorsed 
upon  it  and  signed  by  plaintiff.  Immediately  after  the  adJaaUuent  the  plaintUf  diaoovercd 
that  a  miitalce  had  been  made  in  the  settlement,  and  at  once  applied  ta  have  It  ncMed.  Thie 
was  refused,  and  he  then  brought  action  on  Uie  note.  On  the  trial  the  defendaote  produced 
the  note  under  notice  to  produce,  and  the  plaintiff  having  testified  that  he  had  put  the 
endorsement  on  under  a  mistake,  tendered  evidence  of  the  mistake  Itself.  Hie  Judge 
rejected  the  evidence,  and  also  evidence  of  what  one  <rf  the  defendants  had  said' when  informed 
of  the  mistake,  and  charged  the  Jury  that  plaintitrs  only  remedy»  '*  any,  was  In  Equity. 

Beldf  WiLKitrs,  J.,  duuentieiUe,  that  the  evidence  should  h&cu  been  received,  and  that 
plaintiff  could  maintain  an  action  at  Law  upon  the  note,  as  well  as  proceedings  in  Equity  to 
rectify  the  mistake. 

Ritchie,  J.,  now,  (December  30th,  1871,)  delivered  the 
judgment  of  the  Court: — 

This  was  an  action  brought  by  Alfred  AtkiTiaon  against 
Mary  and  William  Gould  for  the  amount  of  a  promissory 
note  for  £31  158.  lOd.,  which  they  had  given  him  on  the  24th 
Septeviber,  1861,  and  was  tried  before  Mr.  Justice  Wilkins,  at 
Aviherst    It  appears  from  the  evidence  that  a  settlement 
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took  place  between  the  parties  when  the  note  was  given  up, 
with  an  endorsement  on  it,  ''Received  payment  in  falli 
Fdymary  7th,  1867,"  which  was  signe^I  by  the  plaintiff.  At 
the  same  time  settlements  toojc  place  between  the  plaintiff 
and  WiUiaTi^  Oould^  of  transactions  between  them,  and  also 
between  him  as  administrator  of  Joseph  Gould,  deceased,  and 
Mary  Gould,  WiUiam  Gould  and  Joseph  Gould,  of  matters 
connected  with  the  estate.  Immediately  after  the  settlement 
plaintiff  discovered  that  a  mistake  had  been  made  in  the 
settlement,  which  he  at  once  applied  to  have  rectified. 

On  the  trial  the  defendants  produced  the  note  under  notice 
from  the  plaintiff  to  produce,  and  when  the  plaintiff  had 
testified  that  he  had  put  the  receipt  on  it  under  a  mistake^his 
counsel  desired  to  give  evidence  of  the  mistake  in  the  settle- 
ment on  which  the  note  was  given  up,  and  in  what  the  error 
consisted,  viz.,  the  price  of  several  head  of  cattle  twice  credited, 
the  learned  Judge  ruled  that  he  could  not  do  so,  it  having 
been  shown  that  there  was  a  settlement  in  writing,  and  the 
note  in  question  receipted  in  full,  and  given  up  to  defendant 
in  pursuance  of  it  The  learned  Judge  also  declined  to  allow 
evidence  to  be  admitted  of  the  answer  which  defendant^ 
William  Oould^  made  when  informed  of  the  error,  and  in 
his  charge  to  the  jury  instructed  them  that  the  action  on  the 
note  which  had  formed  with  other  notes  not  produced  and  in 
a  case  where  to  some  extent  other  parties  were  concerned,  the 
subject  of  a  final  settlement  between  the  parties  a  note 
produced  under  notice  by  defendant,  to  whom  it  had  been 
given  up,  and  when  produced  by  them  having  endorsed  on  it 
a  i-eceipt  in  full,  could  not  be  maintained,  the  plaintiff's  only 
remedy,  if  there  really  was  a  mistake,  being  by  a  proceeding 
in  Equity  founded  on  the  mistake,  and  apprising  the  defendant 
of  what  it  coqsisted. 

The  pleas  put  in  b}'  the  defendant  were,  1st,  that  they  did 
not  make  the  note  declared  on ;  2nd,  payment ;  and  3rd,  the 
statutes  of  limitations.  It  can,  I  think,  hardly  be  contended 
that  if,  on  the  adjustment  of  accounts  and  a  settlement 
between  parties,  a  mistake  has  been  made,  such,  for  instance, 
as  an  error  in  addition,  or  that  the  same  articles  could  be 
charged  or  credited  twice,  an  action  at  law  may  not  be  main* 
tained  on  the  original  cause  of  action^  whethw  it  be  an  account 
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or  a  note,  and  the  error  shown,  though  a  receipt  in  full  tn&y 
have  been  given  ;  in  other  words,  that  the  proof  that  a  settle- 
ment had  taken  place,  and  a  receipt  in  full  given  would  not 
necessarily  be  a  bar  to  the  action ;  and  if  in  this  case  the 
settlement  had  been  between  the  plaintiffs  and  defendants 
alone  and  the  note  receipted  but  not  given  up,  an  action 
could  be  maintained  on  it,  and  the  receipt,  if  relied  on  as  a 
defence,  could  l)e  shown  to  have  been  endorsed  by  mistake. 
If  this  be  so,  and  the  cases,  I  think,  establish  it,  the  question 
here  will  be  whether  the  delivery  up  of  the  note  in  conse- 
quence of  a  settlement  made  under  a  mistake,  precludes  the 
plaintiff  from  bringing  an  action  at  law  on  it,  and  whether 
the  settlement  having  embraced  the  adjustment  of  accounts 
between  other  parties  affects  his  right  to  do  so,  and  to  open 
up  the  settlement. 

The  case  of  Skaife  et  al  v.  Jackson,  3  £.  &  C,  421, 
shows  that  a  receipt  is  no  discharge  to  an  action  at  law,  and 
cannot  be  pleaded  in  bar ;  as  Abbott,  C.  J.,  there  said,  it  is  no 
more  than  a  prima  facie  acknowledgment  that  the  money  has 
been  paid,  and  Littledale,  J.,  nothing  more  than  a  parol 
acknowledgment  of  payment.  Foster  v.  Dawber,  6  Exch.,  848, 
where  a  receipt  in  full  was  relied  on  as  conclusive,  Parke,  B., 
held  that  it  was  competent  for  the  parties  to  contradict  such 
such  a  receipt ;  and  in  another  case  Lord  Denman,  C.  J., 
said,  "in  all  cases  a  receipt  signed  by  a  party,  like  any 
other  statement  by  him,  and  produced  afterwards  to  effect 
him,  is  evidence,  but  evidence  only,  and  capable  of  being 
explained/'  A  distinction  was  attempted  to  be  made  in  GiiXLves 
V.  Key,  3  B.  &  Ad.,  318,  between  a  receipt  generally  and  one 
endorsed  on  a  bill  of  exchange,  or  promissory  note,  as  affect- 
ing the  right  of  action.  The  action  there  was  brought  on  a 
bill  of  exchange  and  a  promissory  note ;  on  the  back  of  the 
note  when  produced  at  the  trial  there  was  a  memorandum 
at  the  foot  of  the  several  instalments,  stated  to  have  been 
received  from  A.  to  this  effect,  *'  Received  £60  I4s.  Id  for  the 
balance,  &c.,  with  the  words  "  from  A.,"  struck  out  and  a  similar 
memo,  on  the  bill,  of  a  receipt  for  £31  58.,  without  any  state- 
ment from  whom  received,  and  on  both  the  balance  was  said 
to  include  interest  and  noting.  Lord  T^aterden  on  the  trial 
"▼as  of  opinion  that  these  being  negotiable  instruments,  and 
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all  interest  and  principal  appearing  by  the  memorandum 
indorsed  to  have  been  fully  paid,  they  must  be  deemed  to 
have  been  satisfied  and  paid  by  the  acceptor  and  maker,  and 
no  action  could  be  maintained  on  them,  and  directed  a  nonsuit. 
Scarlet  obtained  a  rule  for  a  new  trial  on  the  ground  that  the 
receipts  indorsed  on  the  bill  and  note  were  not  conclusive. 
Lord  Tenterdeny  after  argument,  said  "  the  rule  must  be  made 
absolute,  we  all  think  after  full  consideration  that  the  action 
is  maintainable."  A  receipt  may  l^e  contradicted  and  explained, 
and  there  is  no  case  to  our  knowledge  in  which  a  receipt  on  a 
negotiable  instrument  has  been  considered  to  be  an  exception 
to  the  general  rule. 

These  cases  thus  establishing  that  a  receipt  in  full  given 
by  a  party  does  not  preclude  him  from  recovering  in  an  action 
at  law,  on  his  showing  that  it  was  given  under  a  mistake, 
and  that  the  indorsing  such  a  receipt  upon  a  note  or  bill  has 
not  the  effect  of  cancelling  it,  so  as  to  prevent  an  action  being 
brought  upon  it,  if  in  the  hands  of  the  plaintiff,  then  does  the 
fact  of  the  delivery  up  of  the  note  to  the  maker,  if  shown  to 
have  been  done  under  a  mistake,  have  that  effect,  when,  on 
the  mistake  being  made  apparent,  the  retaining  it  by  the 
maker  would  be  improper  ?  In  Smith  v.  McLure,  5  East.,  476, 
the  plaintiff  declared  on  a  bill  which  had  been  delivered  to 
defendant  for  acceptance,  and  the  pleadings  did  not  show  that 
he  had  re-delivered  it.  It  was  urged  on  demurrer  that  it  did 
not  appear  but  that  the  defendant  had  kept  the  bill  when  it 
was  delivered  to  him.  Lord  EllenhorovAjh  held  that,  if,  after 
acceptance  of  the  bill,  the  acceptor  improperly  detained  it  in 
his  hands,  the  drawer  might  nevertheless  sue  upon  it,  and 
give  notice  to  produce  the  bill,  and  on  his  default  give 
parol  evidence  of  it. 

If  the  evidence  proposed  to  be  adduced  in  this  case  had 
been  admitted,  and  had  established  the  fact  of  the  error  in  the 
adjustment  of  the  accounts,  and  that  the  amount  of  the  note 
was  still  due,  and  that  but  for  such  error  the  note  would  not 
have  been  given  up,  the  plaintiff  would  not  loose  his  legal 
right  to  sue  on  it,  and,  as  in  the  case  last  referred  to,  could 
require  the  defendant  to  produce  it  or  be  allowed  to  give 
secondary  evidence.  I  have  not  referred  to  cases  on  loat 
negotiable  notes  which  the  plaintiff  was  unable  to  prodaoe  on 
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the  trial,  and  on  which  a  defendant  might  be  liable  to  be 
sued  in  the  hands  of  another  holder,  as  they  are  in  my  opinion 
not  applicable  to  the  present  case. 

There  is  a  riew  to  be  taken  of  this  case  which,  though  not 
ntged  at  the  argument,  is  worthy  of  consideration.  The  note 
on  which  the  action  was  brought  was  produced  by  the 
defendant  under  notice  to  do  so  from  the  plaintiff,  and  the 
only  pleas  independently  of  that  of  the  Statute  of  Limitor 
tiona,  which  does  not  affect  the  case,  were,  1st,  that  the 
defendant  did  not  make  the  note,  and,  2nd,  payment 
The  making  of  the  note  was  established,  and  surely  it 
was  open  to  the  plaintiff*  to  show  that  the  amount  had  not 
been  paid,  notwithstanding  the  receipt  on  it,  otherwise  we 
must  hold  it  to  be  an  estoppel.  If  the  defendant  had  desired 
to  rely  on  the  settlement  and  delivery  up  of  the  note,  he 
should  have  put  that  defence  on  the  record.  In  Charnly  v. 
Ortjmdy^  14  C.  B.,  608,  an  action  by  executor  of  payee 
against  the  maker  of  the  promissory  note,  defendant  pleaded 
that  he  did  not  make  the  note;  the  note  was  lost,  and 
defendant's  answer  in  Chancery  was  put  in  to  show  his 
admission  to  that  effect  on  the  part  of  the  defendant.  It  was 
submitted  that  plaintiff  was  not  entitled  to  recover  without 
producing  the  note.  Jarvia,  C.  J. — '*  The  issue  to  be  tried  is 
whether  or  not  the  defendant  made  the  note."  WiUiamayJ. — 
^  I  am  of  the  same  opinion ;  the  issue  of  fact  which  the  jury 
had  to  try  was  simply  whether  or  not  the  defendant  made 
the  note.  It  was  the  duty  of  the  Judge  to  try  that  issue 
according  to  the  ordinary  rules  of  evidence.  The  condition 
for  the  reception  of  secondary  evidence  having  been  complied 
with,  I  think  my  brother  CreawM  would  not  have  been 
warranted  in  refusing  to  receive  it.*' 

It  was  contended  at  the  argument  that  the  settlement 
having  been  in  writing,  no  parol  evidence  could  be  given 
concerning  it,  but  I  can  see  no  proof  of  tho  settlement  having 
been  reduced  to  writing  so  as  to  shut  out  the  evidence 
offered  on  the  trial.  Nothing  further  is  stated  than  that  Mr. 
Taumahend^  who  was  acting  on  behalf  of  the  defendant  at  the 
settlement,  made  a  statement  in  writing  and  took  a  receipt  in 
faU»  and  the  plaintiff  says  he  signed  no  written  statement 
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As  regards  the  objection  that  the  settlement  embraced  the 
adjustment  of  accounts  between  other  parties  than  the 
plaintiff  and  defendants,  I  think  it  was  open  to  the  plaintiff 
to  show  that  the  error  was  not  in  the  adjustment  of  the 
accounts  between  himself  and  William  Goidd,  nor  between 
himself  as  administrator  of  Joseph  Gould  and  William,  Mary 
and  Joseph  Gould,  but  in  the  settlement  between  himself  and 
the  two  defendants  in  this  action ;  and  there  is  nothing  in 
the  evidence  to  lead  to  the  conclusion  that  other  parties 
would  be  affected  by  rectifying  an  .error  in  the  account 
between  them,  and  though  other  notes  are  referred  to,  they 
were  connected  with  the  other  accounts,  the  note  in  question 
being  the  only  one  connected  with  that  between  the  plaintiff 
and  defendants. 

Since  the  argument,  our  attention  has  been  called  to  the 
case  of  McKellar  v.  Wallace  et  (d.,  8  M.  P.  C.  C,  378,  which 
I  have  carefully  read,  but  I  cannot  see  its  application  to  this 
case.  There,  on  a  settlement  between  the  parties,  instead  of 
going  through  their  accounts  and  comparing  and  adjusting 
them ;  to  ascertain  the  correct  balance  the  one  party  agreed  to 
pay  and  the  other  to  receive  a  certain  sum  in  full  of  all 
demands,  for  which  a  bill  of  exchanire  was  (aven  at  18  months, 
and  no  objection  was  made  to  the  settlement  for  upwards  of  a 
year,  when  the  parties  having  quarreled  the  drawers  of  the 
bill  repudiated  the  settlement,  and  an  action  having  l»een 
brought  on  the  bill,  the  plaintitl  recovered,  as  lie  manifestly 
was  entitled  to  do.  and  while  it  was  assumed  that  a  Court  of 
Equity  has  jurisdiction  in  setting  aside  settlements  when 
made  under  a  mistake  or  fraud,  whether  re'.lress  would  be 
afforded  would  depend  on  the  particular  facts  of  each  case; 
but  nothing  is  there  said  which  would  load  to  the  inference 
that  in  a  case  like  the  present  the  plaintiff  would  not  be 
entitled  to  his  legal  remedy  on  the  note. 

WiLKlNS,  J.,  dissentiente, — It  appears  to  me  only  necessary 
to  state  the  facts  of  this  case  accuratelv  to  shew  that  the 
view  of  his  duty  in  relation  to  it  taken  by  the  Judge  at  the 
trial  was  the  only  view  of  it  that  he  could  take  consisteutly 
with  the  principles. 
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The  plaintiff  having  had  dealings  with  the  defendants 
partly  in  their  private  capacity,  and  partly  in  a  representative 
character  that  they  bore,  and  holding  at  the  time. the  note  in 
question,  with  other  notes  drawn  by  these  defendants,  and 
and  also  a  note  of  defendant,  Willinm  Oould,  alone,  a  note 
not  sued  on ;  met  the  defendants  at  his  own  house  for  the 
purpose   of    settlement   (he   being  at  the  time  in  impaired 
health,  and  as  it  would  appear,  scarcely  fit  for  business).    Mr, 
Ti/wnshend,  a  barrister,  was  present,  acting  for  the  defendants, 
and  as  the  plaintiff  represents   him   to  have   done  all  the 
figuring,  probably   taking   an   active   part  for  them.     The 
matter  of  the  settlement  respected  to  some  undefined  extent 
one  Joseph  Gould,  present  at  it,  but  not  a  party  to  the  action. 
The  plaintiff  produced  the  notes  and  his  book,  and  an  adjust- 
ment took  place.     The  result  was  (right  or  wrong),  that  after 
the  plaintiff  had  credit  for  the  notes  (that  which  is  the  subject 
of  this  action  being  one  of  them),  a  final  settlement,  as  he 
acknowledges,  was  made.     A  small  balance  was  found  against 
him,  and  the  notes  receipted  in  full  were  give  n  up  by  him  to 
the   defendants.      On   the  following   morning  the  plaintiff 
repudiated  the  settlement,  notified  Mr,  Townshend  that  he 
had  made  it  under  a  mistake,  and  desired  to  have  it  rectified. 
In  this  state  of  facts  the  plaintiff  sued  on  the  note,  and  on 
that  alone.    The  defendants  pleaded  (among  other  things), 
"that  they   did  not  make  the  note,"  and  that  "they  had 
before  action,  satisfied  and  discharged  the  plaintiff's  claim  by 
payment."     The  plaintiff  did  not  avail  himself  of  sec.  44  of 
chap.  124,  and  reply  facts  to  avoid  the  second  plea  on  equitable 
grounds,  therefore,  the  only  questions  raised  were  on  the  issnes, 
1st,  was  the  note  made  by  the  defendants  ?  2ndly,  was  it  paid 
in  fact  ?    The  issue  presented  no  question  as  to  whether  the 
payment  in  fact  was  a  payment  made  by  the  settlement,  by 
mistake,  surprise  or  fraud ;  no  equitable  question  was  raised 
by  the  pleadings. 

At  the  trial  the  defendants,  under  a  notice,  produced  the 
note,  as  they  were  necessitated  to  do  to  maintain  their  second 
plea.  On  being  produced  it  showed  a  receipt  in  full  endorsed 
over  the  plaintiff's  own  hand.  He  insisted  that  he  could 
show  the  settlement  to  have  been  made  under  mistake,  and 
so  avoid  the  receipt.    The  Judge,  in  view  of  the  pleadings 
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and  the  facts,  refused  to  allow  him  to  do  so,  thinking  that  a 
a  proper  matter  for  a  Court  of  Equity  alone,  especially  as  the 
pleadings  gave  the  defendants  no  notice  of  such  a  proceeding 
on  the  part  of  the  plaintiff  being  contemplated,  in  order  to 
open  up  the  settlement  and  rescind  it.  Now  I  will  assume 
that  at  least  elements  of  mistake  and  surprise  did  in  fact 
enter  into  the  settlement  in  question,  and  that  therefore  it 
might  be  rescinded ;  that  as  a  necessary  consequence  of  such 
decision,  it  would  appear  that  the  receipt  was  endorsed  under 
mistake,  and  that  the  note  ought  to  be  restored  to  the  plaintitt' 
discharged  of  the  receipt,  as  an  unpaid  and  subsisting  instru- 
ment. Nevertheless,  assuming  all  this,  I  can  scarcely  conceive 
a  more  startling  proposition  than  that  the  note  in  question 
could  form  the  legitimate  subject  of  an  action  at  laiv  against 
the  drawers  of  it,  and  that  on  its  being  produced  under  notice 
of  the  defendants  at  the  trial,  with  a  discharge  in  full  shown, 
the  whole  subject  of  the  settlement  could  be  opened  up  by 
the  Common  Law  Court  at  the  instance  of  the  plaintiff,  and 
that  without  an  equitable  plea,  in  order  to  determine  whether 
he  had,  when  he  commenced  his  suit,  a  right  of  action  against 
these  defendants  on  this  note  then  in  their  hands  and  unpro- 
ducible  by  him. 

Where  the  holder  of  a  note  has  been  deprived  of  the 
possession  of  it  by  foi*ce  or  fraud,  one  understands  that  he 
should  be  permitted  to  sue  the  party  so  having  obtained  it 
and  withholding  it  wrongfully  from  the  rightful  owner ;  but 
that  the  holder  of  such  an  instrument  having  delivered  it 
even  by  mistake  to  the  party  on(%  liable  on  it,  should  be 
enabled  to  sue  that  party  on  it  before  he  has  been  re-invested 
with  the  possession  of  it,  is  a  proposition  that  I  have  never 
seen  an  authority  to  support,  and  until  this  case  came  under 
my  notice,  I  should  not  have  supposed  that  it  could  be 
seriously  entertained. 

I  shall  show  presently  that  it  is  clear  law,  as  the  result 
of  a  decision  in  England  on  that  very  point,  that  no  action 
will  lie  on  a  note  negotiable  though  not  in  fact  negotiated^ 
where  the  party  who  sues  on  it  is  unable  to  produce  it  at  the 
trial.  But  I  prefer,  first,  to  consider  this  case  as  if  there  were 
no  such  rule.  What  has  this  plaintiff  assumed  when  he 
brought  this  action,  and  what  is  it  that  he  demanded  and  the 
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Jadge  refused  at  the  trial  ?  He  treated  as  void,  when  it 
clearly  was  only  voidable,  a  settlement  made  in  fact,  which 
affected  others  besides  the  parties  to  the  record,  a  settlement 
evidenced  to  some  extent  by  matter  in  writing  not  produced 
at  the  trial,  a  settlement  which  embraced  other  notes  of  those 
defendants,  and  a  note  also  drawn  by  one  of  them  alone.  He 
treated  as  a  subsisting  security,  and  as  an  instrument  in  his 
possession  the  note  in  question,  which  was  at  the  time  of 
action  brought  a  note  under  the  control  of  the  defendants, 
and  placed  in  their  posseasion  by  the  plaintiff's  own  act.  He 
treated  as  an  unpaid  note  this  note,  having  a  receipt  in  full, 
written  and  signed  by  the  plaintiff*,  and  deliberately,  although 
it  may  have  been  unwisely,  handed  over  to  the  defendants  as 
the  result  of  a  settlement  unrescinded  at  the  issuing  of  the 
writ.  He  did  not  f lame  his  declaration  on  a  special  statement 
of  the  circumstances.  He  did  not  even  demand  the  note  from 
defendant  before  the  institution  of  this  suit.  He  did  not  give 
the  defendants  the  slightest  intimation  by  the  pleadings  or 
otherwise  to  prepare  themselves  at  the  trial  to  meet  his 
attempt  thereat  to  open  up  the  details  of  the  settlement  in 
order  to  rescind  it,  but  he  based  his  right  to  do  all  that  he 
required  to  be  done  at  the  trial  on  his  naked  allegation,  '*  that 
the  defendants  are  indebted  to  him,  for  that  they  by  their 
note  promise  to.pay  the  plaintiff  or  order  £31  158.  lOfZ."  He 
knew  his  asserted  claim  on  the  note  would  be  met  by 
the  receipt, — a  receipt  which  must  stand  against  that 
claim  until  not  merely  the  receipt,  but  the  whole  settlement 
which  was  concluded  by  the  receipt  was  shown  to  be  erroneous. 
His  proceeding,  therefore  was  not  a  Common  Law  claim  with 
an  equitable  claim  muced  up  with  it,  but.  viewed  in  its  true 
light,  neither  more  nor  less  than  an  attempt  to  obtain 
equitable  redress  in  a  Court  of  Common  Law,  and  by 
b}''  means  of  an  action  on  a  promissory  note.  The  Common 
Law  Court  had  neithei-  the  jurisdiction  or  the  machinery,  or 
the  necessary  parties  before  it  to  re-consider  and  re-adjust 
that  scttloinent.  An  Equity  Court  alone  had  jurisdiction, 
after  that  result  was  achieved  by  its  instrumentality,  to  oixlcr 
the  note  in  question  to  be  delivered  up  to  the  plaintiff  dis- 
charged of  the  receipt  Mere  receipt  for  money,  viewed  per 
8€,  is  of  course  not  conclusive  ;  but  it  is  a  palpable  fallacy  to 
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contend  that  this  receipt  can  be  questioned  until  the  whole 
settlement  of  which  it  is  a  mere  consequence  or  sequel  is 
shown  to  be  erroneous.  Until  then  the  defendants  have  at 
least  as  much  right  to  insist  on  the  receipt  as  the  plaintiff  has 
to.  insist  on  the  note  as  valid.  Each  forms  a  part  of  an 
unrescinded  settlement.  Their  rights  being  thus  the  same 
relatively  to  note  and  receipt,  the  one  neutralizes  the  other,  so 
that  nothing  remains  open.  Nothing  was  open  when  the 
writ  issued  but  the  question  of  the  settlement. 

On  the  part  of  the  plaintiff's  asserted  right  to  maintain 
the  action  on  the  note  in  question,  stated  on  the  record  to  be 
a  note  payable  to  the  plaintiff  or  order,  the  authorities  are 
decisive  to  shew  that  the  fact  was  within  his  own  knowledge 
and  admitted  at  the  the  trial  that  when  he  commenced  the  suit 
he  had  it  not  in  his  power  to  produce  the  note ;  having  no  legal 
control  over  it  constituted  such  a  legal  defect  in  his  case  as 
prevented  his  compelling  payment  of  the  note.  Although  it 
was  endorsed,  no  plea  to  that  effect  is  recorded.  Coleridge,  J., 
in  pronouncing  the  reversing  judgment  in  the  Exchequer 
Chamber  in  Crowe  v.  Clay,  9  Exch.,  609,  said,  '*  To  entitle  the 
plaintiff  to  sue  he  must  be  the  holder  of  -the  bill,  and  the 
defendant  may  rely  on  this  defect  in  the  plaintiffs'  title.'* 

In  Crowe  v.  Clay,  Wrightman,  J.  (the  question  of  law 
arising  in  that  case  on  a  demurrer)  says :  **  It  is  consistent 
with  every  allegation  in  the  plea  that  the  bill  was  unindorsed." 
Then,  according  to  Romeey  v.  Crowe,  1  Exch.,  167,  a  person 
who  has  lost  a  negotiable  bill,  though  it  is  is  unindorsed,  can- 
not by  the  law  merchant  compel  payment  of  it.  This  is  a 
settled  law  on  the  authority  of  the  above  cases  and  of 
Haneai^  v.  Robinson,  7  B.  &  C,  90.  In  Bamuz  v.  Crowe^ 
the  words  of  Parke,  B.,  are :  '*  The  bill  accepted  by  the 
defendant  was  negotiable  not  negotiated,  and  the  plaintiff,  by 
reason  of  the  loss  of  it,  being  unable  to  produce  it  to  the 
defendant  cannot,  by  the  law  of  merchants,  compel  him  to 
pay  the  amount."  The  principle  of  the  rule  is,  as  stated  by 
Abbot,  C.  J. :  *'  That  the  Law  Merchant  requires  tlie  instru- 
ment in  every  case  but  the  exceptional  one  of  a  mere  note 
between  the  parties,  and  not  negotiable,  to  be  produced  at  the 
trial,  or  where  payment  of  it  is  demanded/' 
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Roscoe,  (last  edition),  at  page  322,  'thus  states  the  effect  of 
the  case  of  Growp,  v.  Clay,  referred  to  above :  "  The  loss  of  a 
bill  in  a  negotiable  state  is,  at  law,  .fatal  to  a  recovery  as  well 
on  the  bill  as  for  the  debt  for  which  it  is  given." 

The  cases  referred  to  settling  the  principle  are  compara- 
tively recent.  Bat  before  it  had  been  held  that  a  bill  or 
note  negotiable,  though  not  in  fact  negotiated,  could  not  be 
sued  on  unless  the  plaintiff  could  produce  it  at  the  trial, 
there  had  not  been  a  question  on  the  point  relatively  to  a 
negotiable  note  negotiated.  In  Davis  v.  Dodd,  4  Taunt,  602, 
it  was  decided  that  payment  of  a  bill  of  exQhange  cannot  be 
enforced  without  producing  the  bill,  and  that  an  express 
promise  to  pay  such  bill  if  given,  without  some  new  considera- 
tion, was  void. 

The  bill  in  question  in  this  action  is  a  note  drawn  payable 
to  the  plaintiff  or  order.  When  sued  on,  it  was  not  under 
plaintiff^s  control,  but  actually  in  the  hands  of  defendants,  in 
whose  hands  he  had  placed  it ;  and  when  the  defendants  pro- 
duced it  at  the  trial,  under  notice,  it  shewed  on  the  back  of 
it  a  receipt  in  full  signed  by  the  plaintiff.  To  maintain  that 
when  thus  produced  the  plaintiff  could  adopt  it  and  defy  a 
nonsuit  without  adopting  and  admitting,  for  the  purpose  of 
the  action  on  the  note  at  least,  the  discharge  also,  would  be  a 
proposition  revolting  to  right  and  justice  as  well  as  to  a  plain 
principle  of  common  law. 

In  the  case  of  an  action  at  common  law  on  a  mere  promis- 
sory note,  the  production  of  the  instrument  with  a  receipt  in 
full  on  the  back  of  it,  signed  by  the  drawer,  would  come 
within  the  scope  of  those  words  of  Lord  Kenyon,  which  I 
find  thus  commended  by  Lord  Chief  Justice  Eyre  in  Gibson  v. 
Hunter,  1  H.  B.  L.,  192.  Lord  Chief  Justice  Eyre  said :  "As 
to  the  moral  estoppel,  I  will  cite  the  concluding  words  of  a 
judgment  pronounced  against  a  plaintiff  by  a  noble  and 
learned  Judge  in  the  name  of  the  whole  Court  of  King's 
Bench.  The  defence  which  is  made  is  of  a  most  unrighteous 
and  unconscientious  nature,  but  unfortunately  for  the  plaintiff 
the  mode  which  she  has  taken  to  support  her  demand  cannot 
be  supported,  and  consequently  there  must  be  judgment  for 
the  defendant.''  "  That  noble  and  learned  Lord/'  continued 
Lord  Chief  Justice  Eyre,  "  wag  perfectly  correct.    Where  the 
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plaintiff  cannot  shew  a  prima  facie  case,  the  defendant  is  not 
driven  to  plead  anything;  he  demands  the  judgment  of  the 
Court  upon  the  plaintiff's  own  case." 

It  only  remains  to  be  said  that  section  10  of  chapter  11  of 
the  Acta  of  1866,  (viewed  in  connection  -v^ith  section  44  of 
chapter  124,  K  5.,  in  the  former  section  referred  to)  even  if 
there  had  been  (as  there  was  not)  "a  replication  by  the 
plaintiff  on  equitable  grounds,  would  have  made  it  a  matter 
of  pure  discretion  with  the  Judge  to  try  the  question  of 
equitable  jurisdiction,  or  the  mixed  questions  of  law  and 
Equity,  or  remit  the  subject  matter  to  the  jurisdiction  of  the 
Equity  Judge." 

For  these  reasons  I  am  of  opinion  that  the  rule  should  be 
discharged. 
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TBI  plaintiff  Company,  In  otder  to  prove  a  certain  notice,  called  their  Secretary,  who 
teatlfled  to  the  loas  of  the  original,  and  to  a  sufficient  search  having  been  made  for  It.  On 
oroM-«xaminatlon  he  etated  that  he  did  not  know  froni  whom  he  had  received  the  ortfriaal,  nor 
in  whoee  hand-writing  it  was.  The  paper  was  tendered,  objected  to,  and  rejected,  and  the 
Judge  also  refused  to  p<*nnit  the  plaintiff  then  to  introduce  further  evidence  to  prove  it.  The 
plaintlfis  also  offered  answen  to  interogatories  by  one  of  the  defendants,  which  were  on  file ; 
and  the  answer  of  another  of  the  defendants,  which  had  not  been  filed,  but  which  was 
admitted.    Theae  were  rejected.    The  plaint  iffs  thereupon  became  non-sxiit. 

Beldt  WiLKim,  J.,  diMHiUUnte,  that  the  discretion  of  the  Judge,  as  to  the  further  examl- 
nation  of  the  witness,  had  not  been  properly  exerdsed,  that  the  answers  of  the  two  defendants 
should  hare  been  received,  and  that  the  non-mit  should  be  set  aside. 

Young,  C.  J.,  now,  (December  30th,  1871,)  delivered  the 
judgment  of  the  Court : — 

This  is  a  rule  to  set  &side  a  nonsuit,  involving  questions  of 
practice  of  very  considerable  moment.  It  was  essential  to 
plaintiffs'  case  to  prove  a  notice  of  abandonment  of  a  vessel 
called  the  Wanda^er,  and  their  Secretary,  Mr,  W,  H.  Blanchard 
having  testified  to  the  loss  of  the  original,  and  a  sufiicient 
search  for  it  in  his  office,  left  the  stand,  as  it  would  seem  from 
the  Judge's  notes,  without  having  stated  that  he  knew  the 
handwriting  of  the  party  by  whom  the  notice  was  given. 
Mr.  Blanchard  was  then  examined  and  cross-examined  on 
other  points, — on  what  principles  does  not  appear — and  then 
the  plaintifis'  counsel  ofiered  the  interrogatories  which  had 
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been  authorized  by  an  order  in  the  cause,  and  the  answers 
thereto  which  were  on  file.  He  offered,  also,  the  answer  of 
another  of  the  defendants,  not  filed,  but  admitted  to  be  signed 
by  him  from  one  of  the  papers.  These  were  objected  to  on 
grounds  which  do  not  appear  on  the  minutes  and  were  nut 
received,  whereupon  the  plaintiffs  became  nonsuit,  and  upon 
the  argument  of  the  rule  nisi  they  contested  the  legality  of 
those  decisions  at  the  trial. 

The  merits  not  being  in  proof  this  is  the  sole  question 
before  us.  In  some  cases  the  exercise  of  his  discretion  by  a 
Judge  is  final,  as  where  he  rules  against  a  stamp  objection 
(ByUs  on  Bills,  11*3,)  or  quashes  or  refuses  a  certificate  for 
costs  (McOilivray  v.  Alclsdoc,  James  Reps.,  155 ;  see, 
however,  Hwde  v.  Sheppard,  25  L.  T.  R.,  N.  S.,  501).  In 
other  cases,  as  in  refusing  or  granting  amendments,  a  review 
of  his  decisions  by  the  full  Court  is  of  familiar  practice. 
In  others,  again,  the  decision  of  a  Judge  is  rarely  interfered 
with.  The  recalling  of  a  witne&s  on  a  trial  is  one  of  those 
cases.  The*  general  rule  is  given  in  Ardibold,  12th  edi- 
tion, 396,  and  in  Taylor  on  Evidence^  6ecj»  133.  A  recent 
case,  Tke  Duke  of  Beaufort  v.  Crawahay,  L.  R.,  1  C.  P.,  699, 
lays  down  the  rule  substantially  to  the  same  effect  The 
point  was  the  admission  of  the  deposition  of  a  sick  pei-son,  as 
considered  under  the  1  Wm.  IV,,  chap.  22,  and  Erie,  C.  J , 
aaid :  "  There  is  a  strong  prima  facie  presumption  in  favor  of 
the  Judge's  ruling  The  Judge  before  whom  the  matter 
comes  for  decision  has  the  best  means  of  deciding  correctly. 
He  has  the  evidence  of  his  own  eyes;  the  witnesses  were 
before  him,  and  his  experience  will  enable  him  to  form  a  more 
correct  judgment  than  the  Court  in  ban>c.  can  from  a  mere 
statement  of  what  occurred  at  nisi  prius.  I  therefore  think 
we  ought  not  to  exercise  this  jurisdiction  unless  we  are  clearly 
satisfied  that  injustice  will  be  done  by  abstaining  from 
doing  so."  Applying  these  principles  to  the  case  before  us,  I 
think  it  unfortunate  that  the  learned  Judge,  after  permitting 
the  witness  to  be  recalled,  did  not  permit  him  when  he  had 
stated  his  belief  of  the  signature  to  the  original  paper  being 
8mith\  to  be  interrogated  as  to  the  sources  of  that  belief. 
That  he  had  never  sben  him  write  was  not  enough ,-^hi8  belief 
may  have  been  founded  on  correspondence  or  other  drcum- 
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stances  which  would  have  made  it  evidence,  but  it  is  unneces- 
sary that  I  should  pronounce  an  opinion  on  this  pointy  in 
the  view  I  entertain  of  the  other  objections. 

In  Adams  v.  Bankart,  1  C,  M.  &  R.,  681,  the  Judge 
would  not  allow  a  material  witness  to  be  recalled  for  the  pur- 
pose of  ascertaining  the  exact  evidence  he  had  given  on  a 
particular  point.  The  Judge  said  he  could  not  allow  a  witness, 
after  it  had  been  seen  where  the  shoe  pinched,  to  be  re- 
examined. The  opposite  counsel  objected  to  the  witness 
being  re-called,  and  the  Court  said :  It  is  quite  clear  that  it 
is  merely  a  matter  of  discretion.  In  Catlin  v.  Darki/n, 
5  C.  B.,  201,  the  Judge'  refused  to  re-c^]  a  witness  for  the 
purpose  of  correcting  a  mistake,  as  the  statement  of  tlie 
witness  was  not  evidence,  and  the  Judge  had  made  no  note  of 
it.  The  jury  were  supposed  to  have  been  influenced  by  the 
witness's  answer,  but  the  Court  thought  the  Judge  was  right. 
In  Middleton  v.  Bamed,  18  L.  J.  Exch.,  4  i^S,  the  Judge  would 
not  allow  a  material  witness  to  be  called  whom  neither  side 
had  examined,  and  it  was  argued  that  it  was  a  matter  purely 
within  his  discretion  ;  on  which  Parke,  B.,  observed :  *'  We 
never  interfere  in  such  cases,  unless  it  be  perfectly'  clear  that 
the  learned  Judge  has  wrongly  exercised  it."  On  the  right  to 
begin  the  Judge  has  a  discretionary  power  which  the  Court 
will  not  interfere  with  unless  his  ruling  did  clear  and  manifest 
wrong;  Brandford  v.  Freeman,  5  Exch.,  737.  It  must  be 
shown  that  some  injustice  has  arisen  from  the  wrong  party 
beginning ;  3  ExcL,  700.  Where  it  is  clear  that  wrong  has 
been  done  by  the  onus  of  proof  being  thereby  imposed  on  the 
wrong  party,  the  Court  will  interpose,  but  not  if  the  matter 
be  at  all  doubtful. 

The  grounds  on  which  the  answers  of  the  two  defendants 
to  the  plaintiffs'  interrogatories  were  rejected  is  not  stated,  as 
I  have  already  said^  in  the  minutes.  The  Court's  order  was 
annexed  to  the  interrogatories  on  file;  the  contents  of  the 
answers  are  unknown  to  us,  and  were  not  referred  to  at  the 
argument;  and  the  only  objection  that  could  be  argued  was 
the  want  of  proof  of  the  defendants'  signatures.  The  case 
was  tried  at  Wvndsor,  and  the  two  answei-s-were  sworn 'to,  in 
the  county  of  Digby.  It  is  apparent,  then,  that  in  this,  as  in 
other  cases  which  will  perpetually  arise,  to  impose  upon  the 
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party  seeking  to  avail  himself  of  such  answers  under  the 
statute,  the  obligation  of  proving  the  handwriting — which  has 
never  been  held,  so  far  as  I  know,  to  be  the  practice, — would 
necessitate  the  .summoning  of  witnesses  from  a  distance,  and 
would  practically  destroy  the  use  of  such  answers.  The  same 
principle,  too,  must  extend  to  affidavits,  though  not  on  file  in  the 
cause.  But  little  is  to  be  found  on  this  subject  in  the  books  of 
practice.  It  was  held  in  Price  v.  Hayman,  7  Dowl.,  47, 
that  affidavits  once  filed  may  be  made  use  of  by  the  opposite 
party,  and  it  appears  from  Tidd,  697,  800,  9th  ed.,  that  when 
an  affidavit  has  been  read  and  filed,  it  becomes  a  record  of  the 
Court,  and  cannot  be  taken  off  the  file;  J5ea7  r.  Langstaff, 
2  Wills,  371.  The  only  case  to  be  found  on  the  proof  of 
affidavits  is  a  niai  priits  decision  of  Martin,  B.,  in  Barnes 
V.  Pealces,  15  L.  T.  R.,  N.  S.,  20.  in  1806,  where  he  held  that 
an  office  copy  of  the  defendant  s  affidavit,  though  it  was  duly 
stamped  and  had  come  from  the  office  of  the  Exchequer,  could 
not  be  received  against  the  defendant,  without  proof  of  his 
handwriting.  The  Judge  observed  that  the  question  had 
occurred  once  before  in  that  Court,  and  asked  how  he  could 
know  that  the  affidavits  were  not  a  forgery,  and  that  some 
person  had  not  filed  a  false  affidavit  and  forged  the  name 
appended  to  it,  unless  the  signature  was  proved.  There  is 
certainly  this  remote  possibility,  and  yet  one  would  hesitate,  I 
think,  in  adopting  so  inconvenient  a  rule  upon  the  authority 
of  a  single  nisi  pvitvs  decision  which,  as  it  would  seem  from 
Day's  C,  L.  Proc,  Act,  2G0,  has  not  been  altogether  approved 
of.  I  have  said  that  the  same  principle  extends  to  the 
affidavits  filed  in  a  cause,  and  to  the  answers  put  in  under  oath 
to  interrogatories.  The  latter,  however,  stands  on  a  diflTerent 
footing,  and  depends  on  the  true  construction  of  our  own 
statute,  chap.  ISo,  sees.  11  to  14,  and  of  the  act  of  1867. 
chap.  19,  sec.  2.  These  differ  considerably  from  the  EngliA 
O.L.P.Act,lSo6,  on  which  they  aVe  founded.  Sec  57  of 
that  act  is  the  origin  of  our  sec.  11  in  the  act  of  1867,  as  may 
be  readily  seen  on  comparing  the  two.  One  remarkable 
feature  in  ours  is,  that  the  answer  may  be  sworn  to  before  a 
Justice  of  the  Peace,  as  has  been  done,  I  perceive,  with  one  of 
the  answens  in  this  case.  Sec.  52  of  the  English  Act  ia  not  in 
ours ;  sec.  63  is  nearly  the  same  as  our  sec  12 ;  sec  54  bears 
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some  analogy  to  our  sec.  14,  but  this  and  sec.  13  may  be 
considered  as  peculiar  to  our  practice.  The  former  declares 
that  the  answers  to  the  interrogatories  in  the  oral  examination, 
under  sec.  12,  shall  be  held  to  be  taken  absolutely  (there 
being  no  such  phrase  in  the  English  Act),  and  not  de  bene 
ease,  unless  otherwise  specially  ordered ;  and  sec.  14  declares 
that  they  may  be  used  as  evidence  taken  under  commission 
may  be  used.  Is  it  necessary,  then,  before  using  them,  to 
prove  the  signature  of  the  deponent,  which  is  not  necessary 
in  case  of  a  deposition  taken  under  commission  ?  Or  shall  the 
filing  of  the  answer  purporting  to  be  under  the  handwriting 
of  the  deponent  and  the  officer  be  accounted  enough  pinnia 
facie.  My  own  opinion  inclines  to  this  latter  view,  and  I 
cannot  regard  the  case  of  Fleet  v.  Pei^rins,  3  L.  R  Q.  B.,  536, 
as  inconsistent  with  it.  There,  an  examined  copy  of  answers 
to  interrogatories  made,  not  in  the  same  but  in  a  former  suit, 
by  one  of  the  parties,  was  admitted  in  evidence  against  him 
without  proving  his  signature  to  the  original  answers,  on  the 
ground,  it  is  said,  that  it  was  used  by  him  in  the  former 
action.  But  it  does  not  follow  that  this  is  the  sole  ground. 
It  is  referred  to  by  Eluckbrn^n,  J.,  as  a  recognition  of  a  decisive 
fact ;  but  no  rule  is  laid  down  here  or  elsewhere  that  I  have 
found,  requiring  proof  of  the  signature,  and  if  it  were  found, 
the  question  still  remains  of  its  applicability  to  our  act.  But 
the  paper  signed  by  Ladd,  and  which  was  also  rejected, 
probably  under  some  misapprehension,  is  open  to  no  such 
objection.  It  was  not  sworn  to,  though  the  form  of  the  jurat 
is  attached,  and  must  be  regarded  simply  as  a  statement  of 
one  of  the  defendants  under  his  hand  on  the  subject  matter 
of  the  suit,  which  was  clearly  evidence  in  the  cause  when 
tendered  by  the  plaintiff.  It  cannot  be  doubted,  says  Chief 
Justice  Cockhwrn,  that  a  man's  assertions  or  admissions, 
whether  made  in  the  coui*se  of  a  judicial  proceeding  or  other- 
wise, and  in  the  former  case,  whether  he  was  himself  a  party 
to  such  proceeding  or  not,  may  be  given  in  evidence  against 
him  in  any  suit  or  action  in  which  the  fact  so  asserted  dr 
admitted  becomes  material  to  the  issue  to  be  determined. 
Richards  v.  Morgan,  in  4  B.  &  S.,  641 ;  9  L.  T.,  N.  S.,  667.  If  so 
in  any  other  suit  or  action,  a  foHiori,  is  it  not  material  in  the 

same  suit  ?    We  are  not  acquainted  with  the  contents  of  this 
32» 
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answer,  but  it  ought  to  have  been  received  valeat  quantum, 
and  on  this  ground  as  well  as  upon  the  others  I  have 
mentioned,  I  think,  there  should  be  a  new  trial.  Since 
I  prepared  this  judgment  I  have  had  occasion  to  examine 
the  original  papers,  and  find  that  LadcPs  affidavit  is  not 
imperfect,  as  it  appears  at  first  sight,  and  was  represented  at 
the  argument.  The  name  of  the  commissioner  is  at  the  end 
of  the  jiM*at,  which,  as  I  think,  makes  it  still  better  evidence 
for  the  plaintiffs,  if  they  chose  to  produce  it. 

WiLKiNS,  J.,  dissentiente. — The  Judge  who  tried  this 
cause  directed  a  nonsuit,  to  which  the  learned  counsel  for  the 
plaintiff  unwillingly  submitted.  The  rulings  which  induced 
that  result  are  objected  to  on  two  grounds :  first,  the  exclusion 
of  the  further  examination  of  the  witness,  Blanchard,  as  to 
the  document  sought  to  be  proved  by  him ;  and,  second,  the 
rejection  by  the  Judge  of  certain  interrogatories  and  answers 
in  the  cause.  If,  under  the  circumstances,  the  Judge  was 
bound  to  permit  the  witnesses  to  be  further  interrogated ;  or, 
if  the  answers  were,  in  view  of  the  facts  reported,  legal  evi- 
dence, the  rule  to  set  aside  the  nonsuit  must  be  made  absolute. 
The  second  ground  I  shall  consider  first.  The  interrogatories 
and  answers,  unsupported  by  any  other  evidence,  were  offered 
by  the  plaintiffs'  counsel,  and  objected  to  by  the  defendants. 
Thereupon  the  learned  counsel  for  the  plaintiff,  on  being 
asked  by*  the  Judge  "  what  he  had  to  say  to  the  objection," 
contented  himself  with  replying  in  these  terms,  "nothing,  I 
tender  them."  On  this  the  Judge  declared  that  he  would  not 
receive  the  evidence.  I  am  of  opinion  |hat  the  evidence  so 
offered  was  by  him  properly  rejected.  To  invest  it  with  the 
character  of  legal  evidence,  adverting  to  the  nature  of  it, 
it  is  at  least  necessary  to  show  that  the  answers,  from  the 
mere  circumstance  of  their  purporting  to  be  answers  in  the 
cause,  constituted  admissions  in  writing.  But  as  they  were 
not  shewn  to  be  signed  by  the  defendants,  they  cannot,  on 
any  principle  that  I  am  aware  of,  be  regarded  as  admissions 
made  by  them,  they  not  being  made  in  the  circumstances 
which  they  were  offered,  admissions  by  express  legislative 
enactment  or  by  judicial  decision  giving  a  statute  that  effect. 
Now.  so  far  as  legislation  is  concerned,  the  only  material  pro- 
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vision  is  B.S  follows :  Section  14  of  Revised  Statvies,  chapter 
135,  (not  differing  in  substance  from  the  corresponding  rule 
in  Englcmd)  epacts  "  that  the  a^nswers  to  the  interro^tories, 
filed  as  aforesaid-,  (the  preceding  section  11  designating  the 
place  of  filing  to  be  the  Prothonotary's  o£Bce)  may  be  used,  as 
evidence  taken  under  ^commission  may  be  used." 

This,  (as  has  been  remarked  by  Taylor,  in  relation  to  the 
Engliali  statute),  involves  a  legislative  inaccuracy,  seeing  that 
the  prescribed  regulations  for  taking  evidence  under  a  com- 
mission are  not  applicable  to  the  case  of  answers  of  a  party 
to  interrogr)taries  administered  by  th^  opposite  party.  We 
must,  then,  have  recourse  to  principles,  or  to  adjudicated 
cases.  As  to  the  former,  it  is  clear  from  a  mere  statement  of 
ohe  proposition  that  it  cannot  be  inferred  from  the  circum- 
stance of  answers  to  interrogatories  being  in  the  cause,  without 
proof  of  the  party's  signature,  that  the  answers  were  in  fact 
signed  by  him  whose  signature  purports  to  be  subscribed  to 
them.  These  answers  were  offered  collectively  and  objected 
to,  and  the  plaintiff' counsel  being  thereupon  asked  by  the 
Judge  what  he  had  to  say  to  the  objection,  said,  (as  has  been 
before  observed),  "  nothing,— =1  tender  them."  The  Prothono- 
tary  of  the  Court,  then,  after  the.  Judge  had  said  that  he 
could  not  receive  the  interrogatories  and  answei*s,  was  called, 
and  stated ;  "  There  are  papers  filed  in  the  cause,  and  they  aro 
annexed  to  the  declaration.  I  find  another  paper,  purporting 
to  be  answers  of  JcKJcins^  filed,  not  by  me  but  by  my  prede- 
cesssor,  also  answers  of  Ladd,  not  filed,  but  admitted  to  be 
signed  by  him."  Then,  the  learned  counsel  might  have  offered 
the  answers  of  L0Ad  separately,  if  he  thought  those,  as  dis- 
tinguished from  the  others,  had  claims  to  be  evidence  peculiar 
to  themselves.  He  did  not,  however,  tender  them  alone,  nor 
did  he  tender  the  whole  collectively.  Again,  after  the  evi- 
dence of  Co^'t^r,  I  am  not  aware  of  any  rule  of  judicial  prac- 
tice that  makes  it  the  duty  of  a  Judge  to  distinguish  what  the 
counsel  does  not  choose  to  point  out  to  him  as  distinguishable. 
See  Whitehouae  v.  Bemmant,  3  Hurl.  &  Nor.,  945.  That  case 
is  decisive  to  show  that  the  answers  of  Lcidd  should  have 
been  pressed  on  the  notice  of  the  Judge.  Clearly,  too,  in  my 
judgment,  the  learned  counsel  is  estopped  from  asserting  here 
that  his  clients  were  prejudiced  in  4-espect  of  the  rejection  of 
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these  documents,  by  the  fact  of  his  having  (and  with  studied 
peremptoriness)  declined  the  opportunity  which  the  Judge 
afforded  him  of  stating  reasons  in  support  of  his  claims  to 
have  all  the  answers,  or  the  answers  of  Ladd  alone  read  as 
evidence.  The  Legislature,  moreover,  has  made  the  filing  of 
those  answers  an  express  condition  of  their  being  received  as 
evidence.  Is  this  Court  prepared  t«  say  that  they  were  evi- 
dence, the  officer  of  the  Court  having  sworn  (hat  they  were 
notfiledl  It  must  not  be  forgotten  that  the  interrogatones 
and  answers  were  never  offered  separately,  but  tendered  as  a 
whole,  objected  to  as  a  whole,  and  rejected  as  a  whole.  The 
adjudicated  cases  are,  as  might  be  expected,  few :  my  researches 
have  discovered  only  two.  They  are  Fleet  v.  Perrins,  3  L.  R., 
Q.  B.,  536,  and  Bai^£9  v.  Parker,  cited  therein.  The  first  is 
a  case  in  which  an  office  copy  of  answers  to  interrogatories, 
administered  and  used  in  a  former  action,  since  discontinued, 
in  which  the  plaintiff  had  sued  the  defendant  for  the  same 
money  was  tendered  in  evidence,  and  a  witness  proved  he  had 
examined  it  with  the  original  answers,  but  he  was  unable  to 
say  whether  the  signature  thereto  was  in  the  defendant's 
handwriting.  The  learned  Judge  admitted  the  copy,  subject 
to  the  objection,  "  that  the  proof  had  not  been  given  counsel 
arguendo."  Assuming  that  the  answei-s,  if  properly  proved, 
might  have  been  put  in,  it  was  necessary  to  prove  the  defend- 
ant's signature.  He  cited  Barnes  v.  Parker,  15  L.  T.,  N.S., 
218,  where  Slaiiin,  6.,  had  i*efused  to  admit  an  ofBce  copy  of 
an  affidavit,  purporting  to  be  that  of  the  defendant  and  filed 
in  the  Exchequers  without  proof  of  the  defendant's  signature 
to  *the  original.  Per  (7i6Wtt7n.— According  to  the  decision  in 
Michards  v.  Mcyrgan,  4  Best  &  Smith,  64i,  a  party  using  in  a 
suit  a  deposition  of  a  third  person,  makes  that  deposition 
evidence  against  himself,  for  all  the  world,  as  the  using  of  it 
is  an  admission  by  conduct  that  its  contents  are  true.  A 
multofaiiiori,  the  deposition  purporting  to  be  of  a  defendant, 
and  used  against  that  plaintiff  in  another  action,  is  admissible 
without  further  proof  than  that  it  was  used  by  the  defendant 
in  that  action.  Now,  what  can  be  clearer  than  that  as  Black- 
bum',  J.  and  Lush,  J.  who  sat  with  him,  had  thought  that  the 
mere  fact  of  the  answers  in  question  being  in  the  cause,  and 
on  file^  made  them  evidence,  no  farther  argument  would  have 
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been  reqtiired  than  the  notice  of  that  fact.  In  Fleet  v. 
Pervi/na  it  was  unnecessary  to  rely  on  Barnes  v.  Parker,  as 
the  fact  of  user  decided  the  former  case;  but  that  former 
^ase  intimates  no  disapproval  of  Baron  Martin's  ruling* 
Martin,  B.,  said,  in  the  case  before  him,  "The  question 
occurred  once  before  in  this  Court ;  and  I  thought  then,  and 
think  now,  that  an  affidavit  cannot  become  evidence  against 
any  person,  (and  the  affidavit  had  been  made  in  the  cause  by 
the  defendant)  without  proof  of  his  hand  writing,  no  matter 
where  it  came  irom."  "  How  could  I  know,"  continued  he, 
"  that  the  affidavit  was  not  a  forgery  and  that  some  person 
Tiad  not  filed  a  false  affidavit  and  forged  the  name  appended 
to  it,  unless  the  signature  is  proved.  I  do  not  see  that  with- 
out proof  of  the  writing,  it  can  be  evidence  against  any  man." 
On  prindple  and  precedent,  then,  these  interrogatories  and 
answers  were  properly  rejected.  They  couldn't  have  been 
received  without  disregarding  both. 

Wo  must  not  dismiss  this  subject  of  our  inquiry  without 
considering  that  by  our  law  the  order  of  the  Court  or  a  Judge, 
which  was  not  proved  in  this  case,  was  necessary  to  authorize 
these  interrogatories  to  be  delivered  and  administered  in  the 
cause.  See  chapter  19,  section  2,  of  the  Act  of  18G7.  The 
remaining  question  is,  whether  the  refusal  of  the  Judge  to 
permit  the  witness  to  be  further  examined  by  plaintiffs'  coun- 
sel as  to  the  document  sought  to  be  proved  by  him  was  such 
an  exercise  of  discretion  as  this  Court  can  overrule.  It  ought 
to  be  overruled  if  injustice  will  be  done  by  this  Court  abstain- 
ing from  doing  so.  But  in  the  language  of  WilUs,  J.,  in  a 
case  to  which  I  shall  refer,  "  the  exercise  of  discretion  by  a 
Judge  hi  Nisi  Prius  ought  not  to  be  interfered  with,  unless 
some  injustice  clearly  appeal^  to  have  been  done  by  his  having 
exercised  it  erroneously."  I  shall  shew  that  in  this  particular 
case  now  before  this  Court,  no  serious  injury  to  the  plaintiff 
could  possibly  result,  and  that  if  it  were  to  ensue,  it  would 
have  been  averted  by  the  exercise  of  diligence  in  relation  to  the 
management  of  their  client's  cause  by  the  learned  counsel  for 
the  plaintiff.  The  rule  moreover  seeks  to  set  aside  a  nonsuit 
by  which  the  rights  of  the  plaintiff  would  not  be  concluded, 
the  question,  apart  from   the  principle  of  judicial  practice 
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affected  by  it,  involving  so  far  as  the  plaintiff  is  concerned,  a 
mere  matter  of  costs. 

The  occurrences  which  mark  the  trial  on  the  point  of 
present  inquii;y,  were  as  follows :  The  learned  counsel  for  the 
plaintiff  elicited  from  his  witness: — the  witness  in  question — 
this  eyidence,  viz. :  "  I  had  a  paper  in  thia  office^  (that  of  the 
I^ntifis'  Company),  ef  which  that  in  my  hand  is  a  copy — 
the  original  of  it  is  mislaid.  I  have  searched  for  it  in  vain. 
It  came  into  my  possession  soon  after  the  loss  of  the  brigan* 
tine  Wanderer  was  reported,  in  July  of  1867,  addressed  to 
the  President  and  Directors."*  There  the  examination  of  the 
witness  by  the  plaintiffs'  counsel  in  order  to  prove  the  docu- 
ment  was  at  an  end,  so  far  as  that  object  was  concerned.  The 
witness  was  then  handed  over  to  the  defendants'  counsel,  and, 
on  cross-examination,  said:  "I  don't  know  from  whom  I 
received  it  I  don't  know  the  hand-writing.  The  subscrip- 
tion is  in  a  hand  different  from  that  of  the  body."  Now, 
this  witness  was  a  lawyer  by  profession,  Secretary  of  the 
plaintiffs'  Company,  and  presumably,  thei*efore,  interested  for 
the  Company,  and  yet  he  didn't  offer  a  word  in  qualification 
of  his  broad  testimony,  "I  don't  know  the  handwriting." 
Besides,  neither  at  the  close  of  the  cross-^xamiuation,  nor 
during  the  direct  examination  respecting  the  paper,  did  the 
plaintiffs'  counsel  attempt  to  draw  out  of  the  witness  his 
knowledge,  or  means  of  knowledge  of  the  hand-writing,  be 
having  all  the  while  opportunity  of  exhausting  the  witness, 
and  it  being  his  duty,  if  he  could  elicit  any  material  testimony 
from  the  witness,  then  and  there  to  do  so,  before  tendering 
the  evidence.  And  yet,  the  complaint  is,  that  the  presiding 
Judge  so  exercised  his  discretion  that  the  learned  counsel  was 
by  him  prevented  from  proving  the  document  by  the  witness* 
Had  the  Judge  i^efused  to  permit  the  witness  to  say  a  Word 
on  the  subject  of  the  paper  after  the  examination  and  cross- 
examination  respecting  it  ha<l  closed,  and  thcf  paper  had  been 
offered,  objected  to  and  rejected,  he  would  have  acted  in  the 
strictest  accordance  with  settled  practice  which,  obviating  the 
inconvenience  that  would  result  from  peimitting  repeated 
attempts  to  introduce  the  same  document  at  different  stages 
of  the  trial,  requires  a  cdunsel  to  withhold  it  until  he  has> 
once  for  alt^  produced  sufficient  evidence  to  sustain  the  tender 
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of  it.  Middleton  v.  Bamet,  4  Exch.,  241 ;  Adams,  v.  Bankarl^ 
1  C.  M,  &  R.,  681 ;  and  the  Duke  of  Beaufort  v.  Crawahap^ 
1  L.  R.,  C.  P.,  699,  are  authorities  shenving  the  reluctance  of 
the  Court  in  banc,  to  interfere  with  the  discretion  of  a  Judge 
exercised'at  NiH  Prius.  I  will  shortly  refer  to  the  last  men- 
tioned case.  The  Judge  who  tried  it,  under  1  Wm.  IV.,  chap, 
24,  sec.  10,  which  roade  the  deposition  of  a  witness  inadmis- 
sible  in  evidence  unless  it  shall  appear  to  the  satisfaction  of 
the  ixxdffQ  that  the  deponent  is  unable  from  permanent  sick- 
ness, etc.,  from  attending  the  trial,  ruled  jbhat  the  evidence  of 
permanent  infirmity  was  sufficient,  and  received  the  deposi- 
tion. An  appeal  from  such  ruling  was  made  to  the  Court. 
Erie,  C.  J.,  made  these  remarks,  suggestive  to  the  case  now 
before  this  Court :  **  The  Judge  before  whom  the  matter  comes 
for  decision  has  the  best  means  of  deciding  correctly.  He  has 
the  evidence  of  his  own  eye.  Tha  witnesses  are  before  him : 
and  his  experience  will  enable  him  to^  form  a  more  correct 
judgment  than  the  Court  in  banc,  can  from  a  mere  statement 
of  what  occurred  at  Nisi  Priua'*  To  apply  this, — suppose 
the  witness  in  the  particular  case,  being  an  officer  of  the 
plaintiffs'  Company,  called  by  its  counsel  to  prove  a  document 
essential  to  ^ts  case,  inteiTogated  on  that  point,  stating,  and 
being  asked  by  the  counsel,  state  no  more  than  this,  viz.,  **  I 
don't  know  from  whom  I  received  the  original,  now  mislaid, 
of  a  paper  in  my  hand  which  is  a  copy  of  it.  I  don't  know 
the  handwriting  of  the  original."  Suppose,  I  say,  the  counsel 
who  called  the  witness  shewing  himself  content  witht  his,  as 
being  all  that  the  witness  knew,  and  without  even  asking 
leave  to  re-examine,  offering  as  evidence  the  paper;  and  sup- 
pose the  Judge,  using  his  eyes  and  ears,  noting  the  course  of 
the  counsel,  and  observing  in  the  witness  great  confusion  of 
mind  and  manner  regarding  the  matter  of  his  examination, 
and  concluding,  in  view  of  this,  (much  of  which  he  couldn't 
repeat,  and  the  Court  in  banc.  couldn*t  see),  that  to  permit 
the  witness  to  he  re-examined  without  restraint  about  the 
document  would  involve  a  trifling  with  the  Court,  and  be  a 
mere  waste  of  time;  and  ruling,  therefore,  that  a  limited 
privilege  should  be  gitinted,  and  confined  to  explanation  as  to 
something  that  the  witness  was  asserted  to  have  previously 
stated, — would  this  be  an  exercise  of  judicial  discretion  which 
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this  Court  ought  to  control  ?  WilleSt  J.  shall  give  an  answer 
in  words  used  by  him  in  the  Duke  of  Beaufort  v.  Crawakay. 
The  learned  Judge  said,  ''The  Court  does  nothing  unprece- 
dented or  exceptional  in  saying  that  they  ought  not  to 
interfere,  unless  some  injustice  has  been  done  by  an  erroneous 
exercise  of  discretion  by  the  Judge  at  Nisi  Priua"  The 
learned  Judge  added,  "  If  that  be  the  rule,  on  whom  rests  the 
onu^'of  shewing  the  injustice  ?  Undoubtedly  upon  the  per- 
son who  complains  of  what  has  been  done."  In  this  ca^e  it 
has  been  shown  that  if  any  prejudice  results  to  the  plaintiff 
from  the  nonsuit  it  lies  at  the  learned  counsel's  own  door. 
The  less  Ls  contained  in  the  greater,  and  if  a  Judge  could 
refuse  to  allow  a  witness  to  be  recalled  at  all,  it  is  clear  that 
he  can  do  what  the  Judge  is  complained  of  for  having  done 
in  the  case  before  the  Court,  viz.,  define  and  limit  the  interro* 
gation  of  the  witness  permitted  to  return  to  the  witness  box 
for  the  purpose  of  such  qualified  further  examination.  The 
Judge,  by  doing  this,  merely  prevented  the  learned  counsel 
for  the  plaintiff  from  doing  irregularly  and  out  of  season 
what  he  might  have  done,  but  had  declined  to  do,  regularly, 
and  at  the  proper  time. 

These  being  my  views,  I  am  of  opinion  that  the  rule 
should  be  discharged. 


BENT  V.  BANKS. 

PLAnmrr  recorded  a  Judtrment  ac:aintt  d«f«ttdAiit  and  tamed  •xeentloa  which  «•• 
retunied  UDfatisflad.  Subsequently  ce«t«in  real  Mtata  am*  Into  dafmdant't  powilon  by 
duvite  from  his  father.  After  the  expiration  of  a  year  plaintiff  had  thta  real  «itale  levied 
upon  and  told  by  the  sheriff,  purchased  it  himself,  and  brought  sjoetmtnt  afalnst  a  prantes 
of  defendant's  who  had  the  pAisessioa.  He  was  non-snited  on  the  ground  that  the  «de  ha^ 
not  been  duly  advertised.  He  then  applied  for  leave  to  set  aside  the  levy  and  eale  and  to 
proceed  anew.  I>efendant  resisted  the  application  on  two  grounds :  1st,  that  the  judgmeot 
did  not  bind  the  property  because  it  had  been  acquired  snbsequently  to  the  neonUi^ ;  sad, 
2ad,  that  the  full  amount  of  the  jud^rment  debt  was  not  doe.  This  latter  ground  was  sup- 
ported by  affidavit  and  uncontradicted. 

Heldf  that  plaintiffs'  application  should  be  granted,  hot  i^  matter  was  referred  to  a 
Master  to  ascertain  the  actual  amount  due,  plaintiff  to  have  liberty  te  issue  a  new  execution 
for  the  amount  if  not  paid. 

McCuLLY,  J.,  now,  (January  3rd,  1872,)  delivered  the 
judgment  of  the  Court : — 

This  was  a  rule  nisi  obtained  by  plaintiff  1st  December^ 
1868,  upon  his  own  affidavit,  setting  forth  a  judgment  obtained 
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against  defendant  for  $104.20  and  819.90  costs,  Gth  Axogust, 
1862,  at  Annapolis,  recorded  in  the  Registry  of  Deeds  office 
(same  day);  that  an  executron  issued  22nd  day  of  Auffitst 
returned   not  satisfied ;    that  an   aZioa  issued  in  December, 
1868,  with  direction   to  sell  real  estate,  &c.      Certain  real 
estate  of  plaintiff  which  came  to  him  by  devise  of  his  father, 
as  appears  by  affidavit  on  the  other  side,  after  the  taking 
and  recording  of  the  judgment,  and  which  defendant  on  the 
23th  Septerrilyer,  1862,  conveyed  to  Sydney  Banks,  was  adver- 
tized and  sold  by  the  sheriff,  and  purchased  in  by  the  plaintiff. 
For  this  he  brought  ejectment  against  Sydney  Banks,  and  was 
nonsuited   on  the  ground  that   the  property  had  not  been 
advertized  in  the  local  newspaper  of  the  county,  as  required 
by  statute.    The  object  of  plaintiff  by  this  application  was  to 
obtain  an  order  granting  leave  to  set  aside  the  levy  and  sale 
had,  Iqt  irregularity,  and  to  issue  another  execution,  and  pro- 
ceed with  a  new  sale.    The  defendant  and  Sydney  Banks, 
called  in  by  the  rule  nisi  to  show  cause,  resisted  the  applica- 
tion ;  first,  on  the  ground  that  the  defendant  obtained  title 
to  the  land  after  the  date  and  registrj'  of  the  judgment  issued 
on  the  10th  August,  1862,  by  devise  from  his  father,  and  he 
therefore  contended   that   the   lands  were   not  bound    nor 
subject  to  a  lien  by  the  operation  of  the  judgment ;  and,  2ndly, 
that  the  amount  of  the  judgment  was  not  due  to  plaintiff,  but 
a  much   smaller  sum,  not   exceeding  $60;   that  defendant 
applied  to  plaintiff  about  the  date  of  the  issuing  of  the  writ 
for  a  settlement,  and  he  agreed  to  settle,  but  owing  to  present 
ill  health  was  then  unable  to  settle,  and  requested  defendant 
to  come  again,  which  he  did,  when  plaintiff  refused  to  settle 
at  all,  and  forthwith  issued  an  execution. 

Authorities  were  cited  on  both  sides  with  regard  to  after- 
acquired  real  estate,  as  in  this  case  when  thoie  was  a  pre- 
viously recorded  judgment.  But  inasniucli  as  the  defendant 
might  possess  personal  estate  or  other  real  estate  to  satisfy 
the  judgment  thereon,  and  it  was  not  necessary  at  present  to 
pronounce  any  decision  as  io  the  effect  of  recorded  judgments 
upon  after-acquired  estate,  the  Court  disposes  of  the  case 
upon  the  other  ground. 

In  order,  then,  to  obtain  justice,  plaintiff  desires  leave  to 
amend   by   having  his  own  execution  and  tlie   proceedings 
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thereunder  set  aside,  with  leave  to  issue  a  pluries.  This 
under  the  circumstances  is  not  an  unreasonable  request.  But 
as  the  Court  in  all  such  cases  possesses  the  power  of  imposing 
terms,  they  think  that  inasmuch  as  the  plaintiff  has  obtained 
a  judgment  for  a  greater  amount  than  is  fairly  due  him, 
according  to  defendant's  affidavit,  which  is  uncontradicted, 
for  plaintiff  has  not  sworn  to  merits  or  verified  his  claim 
under  oath,  the  terms  he  should  submit  to  are,  that  it  be 
referred  to  a  master  to  take  an  account  of  what  is  due 
plaintiff  from  defendant,  and  report  the  same  to  the  Court, 
and  upon  a  confirmation  of  that  report,  unless  the  balance  be 
paid,  the  plaintiff  be  at  liberty  to  issue  an  execution. 

Plaintiff's  counsel,  on  the  argument,  expressed  doubts  as  to 
the  power  of  this  Court  to  impose  such  terms.  But  this  Court 
entertains  no  doubt  on  this  point,  as  well  under  the  practice 
adopted  here  as  that  in  England  in  analagous  cases,  as  to 
setting  aside  capiases,  arrests,  executions,  &c.,  and  restraining 
actions  for  false  imprisonments  whenever  the  Court  considers 
it  prudent  so  to  do.  Whenever  a  Court  of  Law  can  administer 
Equity  in  cases  like  the  present,  the  tendency  of  modem 
decisions  has  been  in  that  direction,  and  not  to  send  suitors  to 
other  jurisdictions  unnecessarily. 

In  Kevip  V.  Pryo)\  7  Ves.,  240,  Lord  Eldon  said  :  "  Upon 
what  principle  can  it  be  said  that  the  ancient  jurisdiction  of 
this  Court  is  destroyed  because  Courts  of  Law  now  very 
properly,  perhaps,  exei*cise  that  jurisdiction  which  they  did 
not  forty  yeai*s  ago.  Demands  have  been  frequently 
recovered  in  Equity  which  now  could  without  difficulty  be 
recoveixBd  at  Law,  and  I  cannot  hold  that  the  jurisdiction  is 
gone  merely  because  the  Courts  of  Law  have  exercised  an 
equitable  jurisdiction." 

Then  again,  this  is  not  very  unlike  the  case  where  a  party 
has  neglected  to  issue  a  fii-st  execution  within  the  time  pre- 
scribed by  statute,  or  for  other  cause,  and  resorts  to  revivor 
or  scire  facias,  and  in  Gi'eendade  v.  Vauglian,  8  D.  P.  C,  687, 
the  Court  stayed  proceedings  in  Sci.  Fa.  on  a  judgment  on  a 
warrant  of  attorney  on  a  sugggestion  that  matters  occurred 
before  signing  of  the  judgment,  from  which  it  would  appear 
that  nothing  was  due  to  plaintiff,  and  referred  the  case  to  the 
master  to  report  upon. 
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Let  a  rule  be  dravrn  accordingly,  and  in  it  let  provision  be 
made  that  on  being  tendered  the  balance  due  him  the  plaintiff 
re-convey  or  assign  to  Sydney  Banks  any  interest  or  supposed 
interest  acquired  under  the  sheriff's  deed.  The  costs  to  abide 
the  further  order  of  the  Court. 


BOWEN    ET   AL.   u   SHEARS. 

DuriKVAKT's  t«tUtor  In  1831  put  plalotiffi  In  pofMsalbn  of  enialn.  pmoiMt,  wltb«iit  any 
deed.  In  1888  they  executed  a  deed  thereof  to  b!m  In  tnut  for  their  daughter.  In  1850  he 
derbed  to-  defendant  all  hki  farm,  &c.,  without  ezoepthig  the  portion  giren  to  plaiutifb. 
Plalntiffa  continued  In  undisturbed  poeeeiolon  until  1870,  when  defendant  oonimitted  the  tree- 
peas  which-  woe  the  subject  of  the  pieeeni  action.    Be  Justified  under  »  plea  of  title. 

Heldt  that  plalntlfb,  having  had  yssstssion  for  twenty  yean  after  1880,  had  acquired  a 
tlUe  and  could  maintain  their  action; 

DoDD,  J.,  now»  (January  13th  1872^)  delivered  the  judg- 
ment of  the  Court : — 

Trespass  by  Bowen  and  wife  against  Phiiip  SJieara.  At 
the  trial  of  the  cause  a  verdict  was  taken  by  consent  for  the 
plaintifis  for  $400  damages,  subject  to  the  opinion  of  the 
Court  upon  the  whole  case,  with  all  the  powers  that  could  be 
exercised  by  a  jury,  and  power  also  to  set  aside  the  verdict, 
or  give  judgment  in  accordance  with  it,  or  to  order  a  nonsuit,, 
or  judgment  for  defendant.  The  facta  of  the  case,  as  proved 
at  the  trial,  are  substantially  as  follows :  The  plaintiffs  were 
married  in  1831,  and  the  day  after  the  marriage  Philip 
Cheppard^  the  godfather  of  the  plaintiff,  Mai^  Ann  Bowen, 
for  whom  she  had  previously  worked,  took  her  to  a  piece  of 
land,  (that  now  in  dispute),  and  said,  "  I  am  going  to  give  you 
this."  It  was  then  called  pasture  and  had  a  fence  around 
it.  He  divided  the  land  between  her  and  her  brother — the- 
present  defendant,  giving  to  her  one -half,  between  five  and 
six  acres.  In  1834  the  plaintifis  went  into  possession  of  the^ 
land  thus  made  over  to  the  wife  Me^  Ann,  and  continued 
in  the  quiet  possession  of  it  until  the  trespass  complained  of 
by  the  defendant  in  April,  1870,  kbowing  a  continuous  pos- 
session of  thirty-seven  years.  The  plaintiff,  Edward  Bowen^ 
built  a  house  on  the  land  being  urged  to  do  so  by  Cheppard,  who 
helped  him  to  build  the  cellar,  and  the  plaintiffs  went  into  the 
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house  in  1834  and  occapied  it  from  that  time  until  five  years 
hefore  the  trial,  when  they  rented  it  at  £9  a  year.  The 
defendant,  Shears,  helped  to  shingle  the  house  and  two  years 
afterwards  aasisted  to  erect  the  barn,  and  since  then  there  has 
been  a  fence  around  the  property  and  the  whole  now  under 
cultivation.  The  trespaas  by  the  defendant  was  proved ;  his 
defence  under  his  plea  is  title ;  this  he  claims  under  the  will 
of  Philip  Cheppard,  who,  by  a  will  dated  29th  November, 
1859,  devised  to  him  all  the  farm  the  testator  then  owned 
and  occupied,  containing  about  400  acres,  with  the  buildings, 
etc.,  excepting  out  of  the  said  devise  about  2}  acres,  to  hold 
to  the  said  defendant  the  said  lot  and  premises  during  his 
natural  life,  and  after  decease,  to  his  daughter  Mary  fihear$  in 
fee  simple.  When  the  testator  made  his  will  he  had  been 
out  of  the  possession  of  thjit  part  of  the  property  claimed  by 
the  defendant  under  the  devise  to  him  of  the  400  acres  for  a 
period  of  twenty-eight  or  twenty-nine  years,  unless,  under 
the  conveyance,  to  which  I  will  pi*esently  refer,  he  became 
reinvested  of  the  property  he  gave  to  the  plaintiff's  wife  in 
1831.  A  deed  dated  26th  October,  1838,  was  proved  on  the 
defence,  between  the  plaintiffs  on  the  one  part  and  Philip 
Shears  on  the  other.  That  recites,  '*  Whereas  PhiUip  Cheppard 
has  allowed  Edward  Bowen  to  erect  a  dwelling  house  and 
bam  on  a  piece  of  land  belonging  to  him,  and  whereas  the 
said  Edward  Bowen  and  Mary  Ann,  his  wife,  are  anxious 
that  the  said  premises  should  be  conveyed  to  the  same  Philip 
Cheppard  in  trust  for  the  benefit  of  Eliza  Jane  Bowen,  they, 
the  said  Edward  Bowen  and  Mai^  Ann,  his  wife,  for  divers 
good  causes,  etc,  and  in  further  consideration  of  the  sum  of 
ten  shillings,  etc.,  granted,  bargained,  etc,  to  the  said  Philip, 
Cheppard,  his  heirs  and  assigns,  all  the  estate,  right,  title  and 
interest  whatever  of  the  said  Edward  Bowen  and  Mary  Ann 
Bowen,  both  at  law  and  in  Equity,  of  in,  to  or  upon  the  said 
premises,  to  have  and  to  hold  to  the  said  Philip  Cheppard, 
his  heirs,  etc,  but  to,  for  and  upon  the  uses  and  trusts  to  be 
specified  and  declared  in  and  by  a  certain  indenture  of  even 
date  therewith  and  thereto  annexed."  The  deed  also  assigns 
to  Philip  Cheppard  certain  peraonal  property  to  and  upon  the 
same  uses  and  trusts  as  are  mentioned  in  the  conveyance 
already  referred  to.  That  conveyance  commences  with  stating 
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"that  the  right,  title  and  iaterest  of  the  said  Mary  Awn 
Bowen  in  the  house  and  barn  erected  on  the  land  belonging 
to  the  said  Philip  Cheppard  shall  be  preserved  for  Eliza  Jane 
Bowen^  daughter  of  Edward  and  Mary  Ann,  exempt  from 
any  liability  for  the  debto,  etc.,  of  the  said  Edward  Bowen'* 
Then  follows  a  covenant  between  the  present  plaintiffs  and 
l^hUip  Cheppard,  that  he  shall  have  full  power  and  authority 
to  call  for  and  receive  the  rents  and  profits  of  the  said  house 
and  bam,  and  then  a  further  covenant  on  the  part  of  Philip 
Cheppard  acknowledging,  testifying  and  declaring  that  the 
uses  and  trusts  upon  which  the  first  conveyance  was  executed 
were  and  are  that  the  said  houi»e  and  barn  and  all  rents  and 
profits  arising  therefrom,  shall  be  paid  to  the  said  Mary  Ann 
Bowen  during  her  life  time  and  independent  of  her  said  hus- 
band, and  after  her  death  be  applied  towards  the  maintenance 
and  support  of  the  said  EJ^iza  Jane  Bowen,  etc.  Whatever 
claims  or  title  plaintiffs  had  under  the  gift  of  *  Cheppard  to 
Mary  Ann  Bowen  in  1831,  they  are  estopped  from  setting  it 
up  by  their  deed  to  him  October,  1838.  But  from  that  time  to 
the  trespass  complained  of,  they  have  been  in  the  undisputed 
possession  of  the  property  enclosed  by  a  stone  and  wood 
fence,  and  recognized  by  Cheppard  at  a  survey  of  his  land  by 
Campbell  who,  when  they  came  to  the  five-acre  lot  did 
not  include  it  in  the  survey,  Cheppard  telling  the  surveyor 
that  was  the  lot  he  had  given  to  Mary  Ann  Bowen.  When 
Cheppard  died  it  does  not  appear,  and  under  the  devise  in  his 
will  to  the  defendant,  there  was  no  attempt  on  his  part  to  dispute 
the  possession  of  the  plaintiffs  until  April,  1870.  The  deed  of 
1838  to  Cheppard  from  the  plaintiffs  made  them  tenants  at 
will,  and  at  the  expiration  of  one  year  from  that  date  the 
possession  became  adverse.  The  Acts  of  1866,  chapter*—-, 
section  1,  enacts  that  no  land  or  rent  to  be  recovered  but 
within  twenty  years  after  the  right  of  action  accrued  to  the 
claimant  or  some  person  whose  estate  he  claims.  Section  8» 
"  in  the  case  of  a  tenant  at  will  the  right  shall  be  deemed,  to 
have  accrued  at  the  end  of  one  year  from  its  commencement.** 
The  right  in  this  case  under  the  statute  for  Cheppard  to 
secure  the  land  commenced  in  October,  1889,  and  in  October, 
18S9  he  would  be  excluded  from  recovering  or  maintaining 
the  aetioQ,  and  the  defendant,  who  elaima  through  him  cannot 
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be  in  a  better  position,  the  plaintiffs  holding  adversely  against 
his  testator  and  defendant  over  thirty-one  years.  The  Act  of 
3  &  4  Will  IV,,  chap.  27,  the  provisions  of  which  are  similar 
to  the  Provincial  Act  of  1866,  by  sections  2  and  3,  has 
done  away  with  the  doctrine  of  non-adverse  possession,  and 
the  question  now  is  whether  twenty  years  have  elapsed 
since  right  accinied,  whatever  the  nature  of  the  pos^session, 
(except  the  cases  mentioned  in  section  15  qf  the  Act,  which  do 
not  apply  to  the  case  under  consideration,)  «nd  the  cfiect  of 
the  Act  is  not  merely  to  bar  the  remedy  but  to  bind  and 
transfer  the  estate.  Scott  v.  Ki<xion,  8  Dru.  &  War^  388; 
Nepean  v.  Doe,  2  M.  &  W.,  894^  Oalley  v.  Doe,  11  Ad.  &  EL 
1008. 

The  possession  in  this  case  is  ample  to  maintain  the  actios 
against  the  defendant,  who  is  a  wrong-doer.  I  therefore  think 
the  verdict  for  the  plaintiffs  taken  by  consent  for  $4  should 
remain,  and  that  the  plaintiffs  should  havo  the  costs  of  ihe 
argument. 


IRVINE  V.  THE  NOVA  SCOTIA  MARINE  INSURANCE 

COMPANY. 

ACTKKT  on  a  vnytsre  policy.  Plea— vnieawoithliifln.  The  recMl  Mfled  from  Halifax  m 
\h»  0th  October ;  on  the  7th  was  found  to  be  leaUnfTt  bot  was  readily  freed  of  water :  on  tht 
eth  was  repaired  at  a  sparine  slip  and  proooanced  thoroaxhlj  sea-woitkj.  Preoeeded  on  the 
voyaire  next  diiy,  but  reooramenved  leaklnj ;  was  afain  repaired  and  resomed  the  Toyafe  oa 
the  18th.  Arrived  at  the  fishinff  (rrounds  on  the  10th,  after  paedng  through  a  aerere  gale  la 
which  she  strained  hea«'lly.  Was  occupied  in  Ushing  until  the  18th  of  the  following  mteth, 
when  the  veaeel  settled  down  so  rapidly  that  they  were  compelled  to  beach  her,  and  she  vss 
•old,  bringing  a  very  small  sum. 

Held^  McCrLbT,  J.,  £U»«ntimU€,  that  the  evidence  of  Oto  gaie  net  betn^  v«n  tabetaa- 
llated,  and  under  the  other  features  of  the  case  the  verdict  for  phdntiir  should  be  set  aside  and 
%  new  trial  ordered. 

Ounditioas  imposed  in  granting  new  trial  as  to  costs  of  the  Srst  trial  aad  of  the  argument. 

Sir  Willum  Young,  C.  J.,  now,  (January  15th,  1872,) 
delivered  the  judgment  of  the  Court : — 

Tills  is  an  action  on  a  policy  of  insurance  in  the  sum  of 
f  1750,  on  the  schooner  Frank  Irvine,  valued  at  $4000 ;  and 
there  havin  been  a  total  loss  by  leaking,  and  the  vessel 
being  run  ashore,  the  substantial  defence,  as  appears  by  the 
defendants'  letter  of  the  7th  January,  18C0»  is  the  alleged 
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unseaworthiness  of  the  ship  at  the  commencement  of  the  risk. 
The  law  upon  this  subject  may  be  considered  as  well  settled. 
So  far  back  as  MarshalVs  Treatise  on  InewrancCtVol,  l,p.  156, 
it  is  laid  down  that  as  the  insurer  is  only  liable  for  losses 
arising  froin  the  extraordinary  and  unforeseen  perils  of  the 
voyage,  if  the  ship  become  unnavigable  or  incapable  of  pro- 
ceeding on  the  vayege  insured,  all  the  writers  agree  that  the 
presumption  shall  be  that  this  proceeded  from  the  age  and 
orttenness,  or  other  defects  of  the  ship,  unless  it  be  made  of 
appear  to  have  been  occasioned  by  sea  damage  or  some 
unforeseen  accident.  This  presumption  appears  from  the 
two  cases  cited  at  the  argument,  from  the  House  of  Lords, 
1  Dotv,  836,  Watsim  v.  Clai^k,  and  S  Doiv.,  23,  Pcn^ker  v.  Potts, 
In  a  late  case  in  New  York  it  was  applied  under  very  peculiar 
circumstances.  The  vessel  sailed  from  Rio  in  the  morning, 
and  leaked  so  much,  later  in  the  day,  that  she  was  obliged  to 
put  back.  But  it  could  not  be  said  that  she  had  not  met 
with  any  peril  as  is  the  case  here.  The  captain  testified  that 
the  ship  behaved  well  when  she  sailed ;  that  afterwards  the 
wind  arose  with  a  heavy  sea,  causing  the  ship  "to  labor 
heavily  and  to  jump  into  the  sea."  The  jury  found  a  special 
verdict  that  she  was  seaworthy  when  she  sailed  from  Rio. 
But  the  Court  set  this  verdict  aside,  on  the  ground  of  the 
inadequacy  of  the  perils  encountered  to  produce  this  damage 
to  a  seaworthy  ship.    1  Parsons  on  Insuiunce,  28i). 

The  presumption,  also,  while  it  ma}*  be  rebutted  by  proof 
of  seaworthiness,  will  not  be  confuted  by  the  apparent  strength 
of  the  ship,  nor  by  her  age,  nor  by  the  completeness  of  her 
equipments,  nor  the  good  faith  of  her  owner.  It  has  usually 
been  held  that  the  seaworthiness  of  the  ship  shall  be  pre- 
sumed, and  it  is  so  stated  in  1  Phillips  on  Insurance,  2nd  ed., 
324,  though  it  is  said  in  1  Parsons  on  Insurance,  379,  to 
have  been  held  otherwise.  Now.  however,  he  adds,  the  law  is 
different  in  many  of  the  States,  and  so  we  have  accounted  it 
in  this  Court  (see  3  JDoto.,  31).  If  the  vessel,  shortly  after 
sailing,  be  found,  by  springing  a  leak,  or  otherwise,  to  be 
unseaworthy,  it  is  the  duty  of  the  master  to  make  a  port 
where  repairs  and  supplies  can  be  obtained,  and  when 
obtained;  the  liability  of  the  underwriter,  previously  lost  or 
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suspended,  would  revive.  That,  I  think,  is  the  fair  inference 
to  be  drawn  from  Weir  v.  Aberdeen,  2  B.  &  Aid.,  320; 
Paddock  v.  Franklin  Ins,  Co,,  11  Pick.,  227 ;  Hazard  v.  if,  E, 
Mar,  Ina.  Co.,  1  Sumner,  218,  230,  and  other  cases  in  the 
books. 

On  the  trial  of  this  cause,  after  a  charge  from  Mr.  Justice 
Dodd  leaning  pretty  strongly  for  the  defendants,  and  of  which 
no  complaint  was  made  at  the  argument,  the  jury  found  a 
verdict  for   the  plaintiff;  and  we  must  look  narrowly  into 
the  circumstances  in  proof,  and  into  the.  conduct  of  the  trial, 
to  ascertain  whether  it  ought  to  be  upheld.     One  peculiarity 
of  the  trial  was  the  production  of  the  protest  and  of  an 
affidavit  supplementary  thereto,  as  part  of  the  preliminary 
proof,  which  were  read  on  behalf  of  the  plaintifl  without 
objection,  the  other  evidence  for  him  being  his  own  with  tvro 
depositions.    The  only  evidence  on  the  defence  was  that  of 
George  McKenzie,  who  had  no  personal  knowledge  of  the-case, 
and  testified  only  as  an  expert.    Neither  Wilson  the  master, 
nor  Devine  the  mate,  nor  Fraser  one  of  the  seamen,  who  com- 
bined with  them  in  the  protest  and  affidavit,  nor  any  of  the 
seamen  on  board  wei*e   produced   at  the   trial.    The  only 
evidence  fram  the  seamen  was  the  deposition  of  Hemeon, 
The  statements  in   the  protest,  therefore,  became  of  great 
moment,  especially  if  they  operate  against  and  cast  suspicion 
on  the  claim.    In  using  this  word  I  must  not  be  understood 
as  casting  any  imputation  on  the  owner,  whose  only  impru- 
dence, I  think,  was  proceeding  to  trial  on  inconsistent  and 
doubtful   testimony.      It   appears  by  the  protest  that  the 
schooner  sailed  from  Halifax  on  a  fishing  voyage  on  the  6th 
October,  1868 ;  that  being  abreast  of  Cape  Canso  on  the  7th 
at  7  p.  m.,  the  wind  blowing  fresh  at  the  time,  when  the 
pumps  were  tried  as  a  usual  thing,  it  was  then  discovered 
that  the  vessel  had  sprung  a  leak;  the  crew  manned  the 
pumps  and  freed  her  of  water.     On  the  8th  they  arrived  at 
PoH  Hawkeshiiry,  and  put  the  veasel  oTi  the  marine  railway, 
and  there  had   her  examined   and  caulked  where  deemed 
necessary  by  the  workmen.    On  the  9th  they  proceeded  on 
the  voyage,  and  the  vessel  still  leaked,  wheu  the  master  con- 
cluded that  if  the  leak  increased  he  would  touch  at  the  port 
of  Sydney,  and  put  the  vessel  on  the  marine  railway  there. 
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During  all  the  time  she  could  be  freed  by  the  pumps  and  iras 
80.  After  leaving  the  Strait  the  leak  increased  to  such  an 
extent  tha£  the  master  deemed  it  prudent  and  advisable  to 
run  no  risk  in  proceeding  on,  and  put  into  Little  Canao,  After 
undergoing  repairs  there  by  putting  in  some  new  planks 
abreast  the  main  chains,  and  further  caulking,  they  again 
proceeded  on  the  voyage  on  the  13th,  and  anived  at  their 
destined  port  in  the  Bay  of  Islands  on  the  19th,  without 
further  trouble  or  accident,  and  commenced  their  fishing,  and 
continued  doing  so  without  interruption  until  the  18th  of 
November  (that  is  after  an  interval  of  thirty  days),  when  they- 
had  caught  300  barrels  of  herrings,  and  were  hindered  from 
further  prosecuting  their  vocation  by  the  vessel  settling  down 
during  the  night  to  such  a  degree  that  the  water  in  the  hold 
covered  the  cabin  floor,  and  the  pumps  being  unable  to 
relieve  her,  the  master  was  obliged  to  beach  her,  and  she  was 
afterwards  condemned  as  unseaworthy  and  sold,  producing 
$49  net  proceeds. 

The  affidavit  made  by  the  same  parties  at  Halifax  does 
not  materially  differ  from  the  protest.  It  states  that  on  the 
7th  October,  there  being  a  fresh  gale  blowing  at  the  time,  the 
master  discovered  that  she  was  making  water  rapidly ;  that 
when  she  was  put  on  the  marine  railway  no  leak  could  be 
detected ;  that  on  the  18th  November  the  leak  again  made  its 
appearance,  and  the  water  gained  so  fast  on  the  pumps  that 
they  were  forced  to  beach  her  to  prevent  her  sinking  in  deep 
water.  The  affidavit  gives  the  names  of  the  surveyors,  who 
concurred  in  opinion  but  did  not  reduce  the  facts  to  writing, 
there  being  no  magistrate  or  notary  on  the  spot.  It  states 
the  proceeds  at  $1G8,  differing  from  the  account  rendered  to 
the  defendants.  Thefact<i  thus  detailed,  and  the  extraordinarv 
circumstance  of  a  vessel  thus  going  down,,  as  will  presently 
appear,  while  at  anchor,  justified  the  underwriters,  I  think,  in 
resisting  the  claim  till  it  should  be  full}'  investigated. 

Let  us  now  look  at  the  two  depositions.  That  of  Embrce, 
the  head  carpenter  at  the  railway  slip,  is  much  in  the  plain- 
tiff's favor.  He  found  the  corners  of  two  or  three  of  the  butts 
leaking  frem  the  working  out  of  the  oakum ;  found  a  rotten 
knot  or  knot-hole ;  caulked  the  butts  and  stopped  the  knot- 
hole ;  made  all  the  examinations  and  all  the  repairs  he  con- 
33* 
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sidered  necessary  to  make  her  sea-worthy ;  considered  her  a 
fine  good  vessel, — a  good  sea-worthy  first-class  vessel  at  that 
time.  On  hiH  cross-examination  he  said  that  he  did  not  try 
her  planking  above  the  ballast  water-line» — found  the  planking 
sound  below  that  line  ;  she  had  a  thick  coat  of  copper  paint 
on;  £ound  no  worms,  and  could  not  account  for  her  going 
down  at  Anchor.  He  might  have  added  that  her  leaking 
immediately  on  her  leaving  the  slip  was  equally  unaccountable. 

Uemeon*8  deposition  goes  much  into  detail,  and  contains  a 
very  material  statement  not  to  be  found  in  the  protest  or 
affidavit  of  the  master  and  mate,  which  proltably  had  great 
influence  with  the  jury.  He  states  that  in  the  month  of 
October,  when  near  the  Bay  of  Islands,  there  was  a  heavy 
gale  of  wind  which  lasted  from  Saturday  night  till  Monday 
morning.  The  vessel  strained  heavily  in  that  gale.  It  was 
after  that  she  sprang  the  leak  and  leaked  worse  than  she  did 
before;  he  had  no  doubt  that  the  leak  was  caused  by  the 
straining  in  that  gale ;  the  men  had  to  labour  more  in  pumping 
after  that  gale. 

Now,  with  the  8.bsolute  silence  of  the  officers  of  the  ship 
as  to  this  gale,  which  renders  it  very  problematical,  and  with 
two  other  He^neons  three  Growth,  and  a  McKay  on  board, 
seveml  of  whom  could  easily  be  produced,  I  think  that  the 
evidence  of  the  single  seaman  examined  should  be  confirmed, 
and  that  the  defendants  are  entitled  to  have  a  new  trial  if 
they  esteem  it  for  their  interest,  on  the  terms  which  appear  to 
me  to  be  equitable.  If  the  plaintiff  succeeds  in  a  second  trial 
he  is  to  have  the  costs  of  the  first,  and  the  costs  of  this  argu- 
ment are  to  abide  the  event.  If  the  defendants  arc  unwilling 
to  accept  a  new  trial  on  these  conditions,  the  rule  nisi  will  be 
discharged  with  costs. 

McCuLLY,  3 ,,' dissentiente. — This  was  an  action  upon  a 
policy  of  insurance  for  a  total  loss.  The  policy  is  in  the  usual 
form  but  contains  in  addition  what  is  known  as  the  "  rotten 
clause."  The  declaration,  after  setting  out  the  policy  or 
rather  the  material  clause,  contains  the  usual  averment  of  all 
conditions  fulfilled,  &c.  The  pleas  were,  first,  not  lost  by 
perils  insured  against;  second,  unseaworthiness;  Uiird,  no 
interest  in  plaintiff ;  fovtHh,  no  proof  of  loss ;  fifth,  never 
indebted,  &c 
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The  cause  came  on  for  trial  before  Mr.  Justice  Dodd,  at 
Halifax,  JanvoLvy,  1870,  and  resulted  in  a  verdict  for  the 
plaintiff  for  the  amount  -claimed.  The  defendants  obtained  a 
rule  nm  to  set  the  same  aside,  and,  upon  the  ai^ument,  the 
principal  ground  relied  upon  was  '*  unseaworthiness."  The 
schooner  insured  waa  called  the  Fraink  /i7;inf,and  was  insured 
with  defendants  by  TT.  A  0.  Silver,  as  agents  of  plaintiff.  She 
was  wrecked  at  a  place  called  the  Bay  of  Islands,  on  the 
18th  November,  1S70,  on  the  coast  of  Newfoundland,  a  remote 
fishing  station,  accessible  only  or  mainly  b}'  navigation  and  in 
high  northern  latitudes.  She  was  valued  at  $4000 :  iosured 
for  leas  than  one-half,  say  $1750.  The  salvage  amounted  to 
$24.50.  But  the  policy  having  been  extended,  the  original 
risk  running  to  30th  November,  1869,  within  which  time  the 
schooner  was  lost,  and  the  extension  not  having  been  entered 

upon,  the  plaintiff  claims  the $1750  00 

Less  salvage •       24  50 

$1725  50 
and  a  further  sum  of  .  •  • « 87  50 

for  return  premium  for  the  extended  risk  not  entered    

on,  in  all $1813  00 

The  verdict  was  for  $1813.00.  The  notice  of  the  loss  to 
defendants  was  given  on  the  29th  December.  Whether  this 
was  the  earliest  opportunity  plaintiff  could  have  availed  him- 
self of  to  notify  defendant  of  the  lofts,  does  not  appear ;  but 
as  no  objection  was  taken  at  the  trial,  nor  any  point  made  as 
to  want  of  notice  or  abandonment,  but  merely  that  there  was 
no  preliminary  proof  given  to  justify  action,  and  no  proof  of 
loss,  I  am  of  opinion  that  the  only  questions  for  the  Court 
now  to  pass  upon,  are  those  of  preliminary  proof,  less,  and 
unseaworthiness. 

First  then  as  to  unseaworthiness,  what  it  is  that  will 
relieve  the  underwriters.  There  is  a  difference  in  cases  of 
voyage  and  time  policies  as  to  seaworthiness,  and  this  was  a 
time  policy.  As  to  timie  polidee  and  how  far  and  in  what 
respects  they  differ  from  voyage  policies,  see  Michad  v. 
Tredwin,  17  C.  B.,  251 ;  Jenkins  v.  Haycock,  8  Moo.  R  C,  351 ; 
Tonypson  v.  Hopper,  El.  Bl.  A;  El,  1038.  There,  per  Willes,  J., 
"  A  time  policy  contains  no  implied  warranty  of  seaworthi- 


516   IRVINE  V.  NOVA  SCOTIA  MARINE  INS.  CO. 

ness,  either  at  the  commencement  of  the  risk  or  at  any  other 
time."  This  is  a  most  important  distinction  running  through 
the  whole  of  this  case.  In  Gibson  v.  Small,  4  H.  L.  C„  353 ; 
JenkiTis  v.  Haycock,  8  Moo.  P.  C,  351,  it  was  held  that  in 
ordinary  cases  there  is  not  any  implied  warranty  of  seaworthi- 
ness when  the  policy  is  a  mere  time  policy  and  not  a  policy 
connected  with  a  voyage.  And  these,  it  will  be  observed,  are 
cases  of  the  very  highest  authority  and  very  recent.  In 
Roscoes  Digest  of  Evidence,  12th  and  latest  edition,  page  3S0, 
the  writer  remarks  that  the  doubt  suggested  by  the  Common 
Pleas  in  Michael  v.  Tredwin,  17  C.  B.,  251,  whether  tiiere 
might  not  be  an  implied  warranty  of  seaworthiness  in  a 
time  policy  essentially  connected  with  the  commencement 
of  a  voyage  was  decided  in  the  negative  in  Thompson  v. Hopper, 
C  Ell.  &  Bl.,  172 ;  Fawcus  v.  Sarsfield,  6  E.  tfc  B.,  192, 
Nevertheless,  if  the  ship  be  actually  unseaworthy,  and  it  is 
clearly  shown  that  the  immediate  cause  of  the  loss  arises  from 
that  fact,  it  is  not  to  be  doubted  but  that  the  underwrit«^rs 
are  relieved,  But  in  Knill  v.  Hooper,  2  Hurl.  &  Nor,  277, 
it  w&s  held  and  it  is  clear  law  that  seaworthiness  is  a  compara- 
tive term,  and  it  is  for  the  jury  to  say  whether  the  ship  was 
reasonably  able  to  perform  the  voyage.  If  that  be  so, — and 
who  can  doubt  it, — here  the  jury  have  pronounced,  and  surely 
not  without  ample  evidence,  if  the  witnesses  are  trustworthy, 
that  the  vessel  when  she  sailed  was  seawoiihy.  They  heard 
the  owner — the  plaintiff — testify  to  that  fact,  the  witness 
Henieon  and  the  carpenter  Emhree ;  they  heard  defendants* 
expert,  too,  (of  whom  I  have  something  more  to  add) ;  they 
saw  their  manner  of  giving  testimony;  and  although  tliis 
vessel  did  begin  to  leak  considerably  when  she  had  got  well 
down  towards  Canso,  does  it  follow  that  she  was  unseaworthy 
and  that  she  continued  to  be  unseaworthy  until  after  the 
gale  which,  if  Hemeon  is  to  be  believed,  did  the  mischief? 
And  who  other  than  the  jury  are  to  settle  that  point  ? 

But  let  us  turn  to  the  minutes  and  see  what  they  disclose. 
At  line  21  plaintiff,  the  owner,  says :  "  The  vessel  was  built 
under  my  own  eye  in  Sfielbu^me  and  launched  July, .  186G." 
She  was  therefore  comparatively  a  new  vessel — ^but. about 
three  years  old — if  built  as  witness  goes  on  to  describei  it  is 
impossible  that  her  materials  could  be  decayed  or  rotten.  *  * 
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He  adds,  "«he  vras  a  substantial,  good  vessel."  She  had  just 
arrived  at  Halifax  from  SJidbume,  when  she  was  insured. 
When  in  Shelbnrne  she  was  not  pumped  for  the  last  three 
week«.  Made  a  little  water  between  Shelbiime  and  Halifax. 
Not  more  than  usual  with  good  vessels.  I  considered  her  a 
tight  and  seaworthy  vessel  and  well  found  for  the  voyage.  The 
preliminary  proof,  a  protest  dated  dated  28th  December,  1869, 
and  a  second  affidavit  to  same  effect  30th  December ,  1869, 
were  affixed  and  i^eceived  as  such.  They  do  not  appear  to 
have  been  read  then  nor  during  the  trial.  I  have  carefully 
examined  the  Judge's  notes  for  the  purpose  of  ascertaining 
this  f^t,  and  the  rather,  because  on  the  argument  the  counsel 
for  defendants  used  this  preliminary  proof,  and  its  contents, 
to  conti^ast  it  with  alleged  discrepancies  as  was  contended,  in 
regard  to  the  testimony  of  plaintiff's  witnesses,  and  we  are 
bound  by  the  Judge's  notes  as  to  what  takes  place  on  trials. 
The  learned  Judge,  in  his  charge,  did  refer  to  the  contents  of 
the  protest,  it  is  true ;  but  the  contents  of  a  protest  are  hot 
evidence,  and  if  they  were  given  to  a  jury  as  testimony 
against  the  wishes  of  the  opposing  party,  it  would  be  good 
grounds  for  a  rule  to  set  aside  a  verdict  obtained  by  such 
means.  In  ChHatian  v.  Cocmibe,  2  Ksp.,  489,  it  is  laid  down 
by  Lord  Ken  yon, "  that  a  protest  is  of  iiself  evidence,  only 
to  contradict  the  captain's  evidence  and  not  to  show  a  vari- 
ance between  it  and  the  condemnation."  Here  the  captain 
was  not  examined,  and  although  the  defendants  have  had  the 
benefits  of  the  comments  of  the  learned  Judge  in  remarking 
upon  the  contents  of  the  papers  as  if  tliey  were  evidence  and 
liad  been  read  to  the  jury  as  such,  yet  a  protest  not  being 
evidence,  the  contents  cannot  now  avail  to  disturb  a  verdict 
found  over  the  whole  case.  Arnold,  in  his  treatise  on 
Insurance,  vol.  2,  page  1353,  says :  "  The  protest  of  a  cap- 
tun,  89  long  as  he  is  living,  is  in  no  case  evidence  on  the  one 
side  or  the  other,  the  only  use  that  can  be  made  of  it  is  to 
contradict  his  sestimony  if  he  vary  from  it" 

Then  comes  Peter  Hemeon,  whose,  testimony  was  taken 
under  the  statute  and  read,  and  he  was  the  principal  witness 
for  plaintiff.  I  do  not  think  it  neeessary  V>  transcribe  more  than 
ibe  important  portions  of  it  or  further  than  to  show  that  in 
Us  direct  examination  and  it  is  not  varied  in  his  cross-examina- 
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tion  he  uses  this  language :  "  After  they  had  been  fishing  one  or 
two  weeks  at  Bay  of  lalanda  the  vessel  sprung  a  leak ;  the 
Tessel  sprung  a  leak  in  the  night  while  within  a  mile  of  the 
shore ;  she  had  to  be  run  ashore  to  save  the  lives  of  the  crew'* 
Full  particulars  are  then  narrated  as  to  the  state  of  the  vessel 
when  the  catastrophy  occurred, — the  proceedings  adopted, — 
the  survey,  sale,  &c  Then  he  adds  :  "  The  vessel  I  consider 
was  in  a  seawo^ihy  condition  when  we  left  Halifax;  she  did 
not  leak  then ;  she  first  began  to  leak  after  leaving  Halifax, 
when  pretty  well  down  towards  Canso.**  (Canso  is  about  150 
xniles  from  Halifax.  These  are  his  very  words.)  "  Less  than 
one  hour  in  twenty-four  pumping  kept  her  free.  She  was 
put  on  the  slip,  surveyed  there,  and  repaired  by  Mr.  Emhres, 
and  proceeded,,  but  still  leaked,  much  aa  before."  This  has 
the  appearance  of  truth  and  honesty.  Witness  then  testifies 
to  "  a  heavy  gale  of  wind  near  the  Bay  of  Idands  in  October, 
lasting  from  Saturday  night  till  Monday  morningj'  He  says : 
«  The  vessel  strained  heavily  in  that  gale.  It  was  after  that," 
he  says,  "  she  sprung  a  leak,  leaking  worse,"  (he  explains,) 
"  than  she  did  before,  and,"  he  says,  "  he  has  no  doubt,"  (so  he 
swears,)  "  that  the  leak  was  caused  by  the  straining  in  that 
gale."  These  are  his  own  words  and  uncontradicted.  **  More 
pumping  was  required,"  (he  adds,)  "  after  than  before  "  The 
cross-examination  elicited  little  of  importance  explanatory. 
The  name  of  the  captain  as  well  as  the  names  of  the  crew  are 
given,  none  of  whom  excepting  Hemeon  were  examined  by 
either  party.  In  his  cross-examination  he  says,  "  after  leaving 
Caneo,  the  vessel  leaking  still,  they  called  at  Little  Can&o,  and 
repaired  to  stop  a  knot  hole."  The  plaintiff,  in  his  cross- 
examination,  says,  that  "  Wilson,  the  master,  went  to  the 
United  States  and  had  returned,  and  had  again  gone  to  the 
United  States"  His  testimony  was  not  taken  by  plaintiff 
nor  by  defendant.  Most  of  the  remaining  portion  of  the 
crew  seem  to.  be  residents  of  Tai^ioutii. 

David  Embree's  examination,  taken  under  the  statute,  was- 
read.  He  was  a  ship's  carpenter  at  Poi^  Hawkeebwry,  and 
gives  a  circumstantial  account  of  the  state  of  the  vessel  while 
on  his  slip  for  repaira,*  and  what  was  done,  and  pronounced 
her  a  fine,  good  vessel — a  good,  seawo^ihy,  firsA-dass  vesad  ai 
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that  time,  when  repaired  and  off  the  slip»  although  he  did  not 
try  her  planking  above  ballast  water-line. 

This  was  the  plaintiff*^  case,  and  a  pretty  strong  case  it  is, 
I  think  I  might  say  overwhelmingly  strong,  in  the  absence  of 
any  evidence  on  the  part  of  defendant. 

Opposed  was  the  testimony  of  George  McKenzie,  But 
NcKenzie  rather  strengthens  plaintiff's  case  instead  of  weak- 
ening it,  in  my  view.  Mark  what  he,  (defendants'  expert,) 
says  on  cross-examination :  *'  Pumping  half  an  hour  in  twenty- 
four  I  would  not  consider  unseaworthy.  If  afterwards  she," 
(the  vessel,)  "  was  in  a  gale  and  the  leak  increased,  I  would 
attribute  it  to  a  strain.  A  vessel  going  down  after  seven 
weeks  from  Halifax,  1  would  not  conclude  that  she  was 
unseaworthy  when  she  left.  Taking  Henieons  testimony,  I 
would  not  conclude  that  she  was  not  seaworthy  when  she  left 
Halifax"  Now  Hemeon  was  contradicted  by  no  person,  and 
why  is  he  not  to  be  believed  ?  Because,  it  was  contended,  the 
protest  does  not  mention  the  gale,  and  the  negative,  if  the 
protest  were  evidence,  which  it  clearly  is  not,  is  thus  to  over- 
throw the  positive.  But  Hevieon,  fortunately  for  hiihself  as 
to  the  vessel'.'^  seaworthiness,  is  corroborated  by  the  plaintiff 
Irvine  and  Emhree  too,  as  we  shall  presently  see,  all  three 
testifying  clearly,  distinctly  and  positively,  the  two  former 
that  the  vessel  in  question  was  seaworthy  when  she  sailed 
from  Halifax,  and  the  latter  when  she  sailed  from  Canao, 
added  to  which  defendants'  witness,  as  already  remarked,  with 
no  small  corroboration  if  he  is  a  competent  witness,  states, 
that  "  a  vessel  going  down  after  seven  weeks  from  Halifax  I 
would  not  conclude  she  was  unseaworthy  when  she  left." 
And  upon  this  mass  of  testimony  in  favor  of  plaintiti**s  case, 
with  not  a  single  particle  of  testimony  oppo.'^ed,  (the  presump- 
tion of  law  to  which  I  shall  refer  specially  excepted,)  a  jury 
having  given  faith  to  it  and  found  accordingly,  it  is  contended 
by  defendants'  counsel,  that  they  exceeded  or  mistook  their 
duty  and  their  functions,  in  finding  as  they  did,  and  their 
verdict  should,  therefore,  be  set  aside.  For  what  grounds  ? 
Because,  forsooth,  there  is  a  presumption,  to  use  the  witness's 
language,  that  inasmuch  as  that  when  pretty  well  down 
towards  Catiao  after  leaving  Halifax  this  vessel  first  began  to 
leak,  but  even  then  only  so  much  that  "less  tlian  one  hour's 
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pumping  in  twenty-four  kept  her  free,"  this  vessel  must 
have  been  unseaworthv. 

Plaintiff's  counsel,  I  should  remark,  objected  to  McKenzie*8 
examination  as  an  expert,  and,  I  think,  very  properly.  No 
grounds  were  laid  to  justify  his  examination  in  such  a  case. 
See  Peahcs  Xisi  Priiis  CaseSy  page  25.  He  neither  appears 
to  l>c  a  ship-master  or  a  ship-carpenter,  and  yet,  having  heard, 
he  says,  a  "  portion  "  of  the  cas9  to-day,  ahd  having  read  the 
first  protest,  he  was  allowed  to  testify,  and  testified  and  gave 
liis  opinion  as  to  the  seaworthiness  and  condition  of  the  ves- 
sel (not  adversely,  as  I  think,  to  plaintiff's  right  to  recover,) 
s.nd  as  to  the  cause  of  the  accident  which  is  opposed  to  the 
doctrine  in  Fenivick  v.  Bell,  1  Car.  &  Kir.,  312 ;  1  Camp,, 
117.  "Experts,"  says  Taylor,  sec.  1G78,  "usually  come  with 
a  bias  on  their  minds  to  support  the  cause  in  which  they  are 
embarked,  and  little  weight  will,  in  general,  be  attached  to 
their  evidence."  Citing  10  CL  <t  Fin.  and  5  B.  &  Ad.,  330, 
where  a  new  trial  was  granted  for  unpix>per  admission  of  such 
testimony.  However,  the  defendants  got  the  benefit  of  his 
opinion,  after  having  read  the  protest,  which  was  not  of  itself 
evidence  of  anything,  but  for  the  purpose  of  pi-eliminary  proof 
in  this  case,  as  appears  by  the  case  of  Stnal  v.  Porter, 
7  T.  R.,  158. 

The  contention  on  the  part  of  defendants,  as  remarked,  is 
that  as  the  law  raises  a  presumption  that,  if  after  a  ship's 
departure  on  a  voyage,  she  exhibits  signs  the  reverse  of  sea- 
worthiness, without  apparent  or  sufficient  cause,  that  in  such 
case  the  vessel  was  unseaworthy  fnim  causes  existing  before 
or  at  the  time  of  departure.  I  concede  this  as  a  general  prin- 
ciple in  voyage  policies  to  be  sound  law,  and  the  defendants 
have  had  the  benefit  of  it,  for  it  was  put  to  the  jnrj  by  the 
leamcil  Judge,  with  McKenzie*$  evidence  based  upon  the  pro- 
test and  its  contents,  and  yet,  looking  at  the  strong  evidence  of 
plaintiff,  that  the  vessel  was  almost  new, of  Peter  Hemean,Bni 
of  David  Emh've,  all  concnrringas  to  the  seaworthiness  of  the 
ve5»el,  there  being  no  contradictory  or  conflicting  tesUmony — 
nothii^  bat  the  presamptioo  raised  by  law  as  above,  the  jury» 
whose  peculiar  province  it  was  to  weigh  this  presomptioo,  as 
against  this  mass  of  testimonj  oflered  by  plaintiff,  have 
settled  the  pointy  and  found  for  plaiiit;81    Ooghi  the  Ooort 
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now  to  review  that  finding,  and  set  it  aside  ?  The  defendants 
think  so,  and  cite  cases,  4  John,  132  ;  11  Pich,  227  ;  2  Pan, 
655 ;  2  John,  124  ;  3  Bing.,  N.  C.  892 ;  3  Doivl,  H.  L.  C,  33 ; 
1  Dowl,  386 ;  2  Par.,  139 ;  3  Brod.it;  Bing,,  158. 

I  am,  however,  of  a  different  opinion.  The  circumstance 
of  the  absence  of  testimony  on  the  part  of  the  captain  and 
crew,  was  dwelt  upon  by  the  defendant's  counsel ;  but  whose 
duty  was  it,  under  su?^h  circumstances  and  such  an  issue, 
whose  duty  was  it  to  procure  and  tender  it  ?  The  affinnative 
was  upon  the  defendants.  They  alleged  uneeawoiihinees. 
Ist  Aim.,  190,  says:  '*If  the  lass  takes  place  long  after  sail- 
ing," (the  Frank  Iimne  sailed  from  Halifax  6th  of  October 
and  was  lost  the  18th  of  November — 43  days  after  and  after 
the  gale,  kc,  Szc,,)  "  then  if  the  underwriters  mean  to  rely  on 
the  defence  that  the  ship  was  unseaworthy  when  she  sailed, 
the  onus  probandi  is  upon  them,  and  they  will  have  to  make 
out  the  fact  by  satisfactory  evidence/'  and,  at  page  1361,  vol.  2, 
he  adds :  "  As  the  fact  of  unseaworthiness  is  a  condition  pre- 
cedent, which  applies  only  to  voyage  policies,  as  already 
shown,  to  the  attaching  of  the  policy  it  should  seem  that  it 
lies  on  the  assured  to  give  some  proof  of  it  in  the  flrst 
instance."  Citing  Strong,  J.,  in  Tidrrvarsh  v.  Was.  F.  A  M. 
Ins.  Co.,  4  Mason,  441 ;  yet  adding :  "  But  adding :  "  But  the 
Supreme  Court  of  Maaaadiusetta  held  the  ship  is  to  be  con- 
sidered seaworthy  till  the  contrary  appears,  and  that  the 
burden  of  proving  unseaworthiness  is  on  the  underwriters." 
"  But,"  adds  Aimold,  "  there  can  be  no  doubt  that  very  general 
and  slender  evidence  of  seaworthiness  at  the  commencement 
of  the  risk  would  be  sufficient  to  make  out  a  prima  facie  case 
and  throw  on  the  underwriter  the  proof  of  unseaworthiness." 

"  The  seaworthiness  qi  a  ship,"  says  Taylor'  on  Evidence^ 
page  51,  citing  3  Car.  Jk  Payne,  16,  per  Lord  Tenterden,  "  is  a 
question  for  the  jury."  And  so  being  a  question  for  the  jury, 
I  may  be  permitted  here  to  cite  the  language  of  Lord  Hard- 
wicke,  in  R.  v.  Poole,  Cas.  Temp.,  Hardwicke,  p.  28, 
quoted  with  so  much  approbation  in  Brovme  Leg.  Mar.,  p.  86 : 
"^  It  ii  of  the  greatest  consequence  to  the  law  of  England  and 
to  the  subject  that  these  powers  of  the  Judge  and  jury  be 
kept  distinct— tliat  the  Judge  determine  the  law  and  the  jury 
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the  fact — and  if  ever  they  come  to  be  confounded  it  will 
prove  the  confusion  and  destruction  of  the  law  of  EngUmd." 

The  defendants'  case  was  put  to  the  jury  most  favorably 
for  them,  I  think.  They  have  weighed  the  testimony  and 
tlie  legal  presumption, — their  privilege  and  duty  being  to  do 
so,  under  the  Judge's  charge  and  according  to  law,  and  their 
decision  should,  I  think,  be  final  as  to  their  findings. 

In  Jardine  v.  Leatliley,  3  Fos.  &  Fin.,  80,  per  Mellar,  J., 
"  It  is  a  qibeation  for  the  jui*y  whether  the  leak  arise  from  the 
ship  being  v/nseaxmHhy  before  the  voyage,  either  from  an 
injury  arising  before  the  insurance,  or  from  ordinary  wear 
and  tear,  or  whether  it  arose  from  the  perils  of  the  sea  in  the 
course  of  the  voyage  insured,  &c." 

If  we  are  to  be  guided  by  the  Judge's  notes,  the  prelimi- 
nary proof  ofiered,  (which  was,  I  think,  sufficient  for  that 
purpose,)  as  I  have  already  remarked,  %va8  not  read  to  the  jury. 
If  it  was  read  it  was  clearly  and  confessedly  irregular.  It 
ought  not  to  have  been  read.  If  the  Judge  commented  upon 
it,  contrasting  it  unfavorably  with  the  plaintiff's  testimony, 
still  it  was  the  prerogative  of  the  jury  beyond  all  doubt,  to 
decide  how  far,  even  if  legal  proof,  it  weakened  the  plaintiflTs 
case,  and  they  have  done  so.  It  may  be,  as  has  been  remarked 
by  eminent  Judges,  that  the  Court,  if  the  question  of  fact 
were  with  them,  or  had  they  been  jurymen,  would  have 
found  differently.  But  I  am  not  prepared,  for  one,  in  a  case 
like  the  present,  to  review  the  finding  of  a  jury  on  a  question 
by  common  consent,  and  all  legal  authority,  so  far  as  I  know, 
concurring,  one  pre-eminently  for  the  jury.  I  am  not  pre- 
pared to  overrule  their  finding,  nor  even  to  enter  upon  the 
task  of  deciding  as  to  the  weight  of  evidence.  It  is  enough 
for  me  that  the  law  of  presumption  in  such  a  case  was  rightly 
expounded  to  them  by  the  learned  Judge  who  tried  the 
cause,  and  that  there  was  evidence  of  seaworthiness,  I  think 
strong  evidence,  and  the  jury  have  given  credence  to  the 
plaintifi's  witnesses.  It  would  be  entering  upon  a  broad  sea 
of  difficulty  and  uncertainty  to  order  a  new  trial  in  a  case 
like  the  present.  There  is  no  pretence  of  fraud,  no  insinuation 
of  concealment  or  unfair  dealing.  I  think  the  rule  nisi 
should  be  discharged. 
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But  before  I  conclude  I  am  prompted  to  remark  that  the 
principle  which  is  involved  when  the  Court  reviews  the  facts 
upon  which  a  jury  have  passed,  and  overturns  their  finding, 
ordering  a  new  trial,  is  one  of  such  moment  in  my  mind  that 
I  have  given  to  this  case  much  more  than  ordinaiy  care  and 
deliberation,  and  have  expanded  this  judgment  in  consequeucei 
This  is  the  first  time,  since  I  have  had  the  honor  of  a  seat  on 
this  Bench,  that  I  have  been  called  upon  to  set  aside  the 
finding  of  a  jury  when  the  controveray  is  as  to  facts,  the 
weight  of  evidence,  or  the  credibility  of  witnesses,  and  in 
arriving  at  the  conclusion  announced,  I  have,  so  far  as  I  have 
been  able  to  understand  the  subject,  laid  down  the  law  as  I 
remember  it  to  have  been  uniformly  delivered  by  this  Bench 
while  I  was  at  the  bar,  and  by  eminent  Judges  who  have 
passed  away  or  who  no  longer  preside.  To  come  to  any  other 
conclusion  than  that  this  verdict  must  stand,  it  appeared,  and 
still  appears  to  me,  is  to  overrule  a  number  of  cases  decided 
by  this  Court  and  which,  for  a  good  while  have  been  held  to 
be  conclusive ;  I  refer  especially  to  the  cases  of  Peters  v.  Silver, 
N.  S.  Decisions,  p.  75,  and  Roop  v.  McDonald,  Trinity  Term, 
1863.  How  these  cases  are  to  be  considered,  if  the  presont  ver- 
dict is  disturbed,  or  how  the  two  classes  could  be  reconciled,  or 
which  would  tliereafter  be  the  guide,  I  think  would  be  found 
very  embarrasing.  But  I  have  not  based  my  judgment  upon 
Provincial  decisions  merely.  I  refer  to  the  old  case  of  Swain 
V.  Hall^  3  Wills,  45,  cited  in  all  the  modern  books  of  practice 
as  the  leading  case  where  a  new  trial  was  refused,  though  the 
C.  J.  reported  that  the  strength  of  evidence  was  against  the 
verdict.  The  same  result  followed  in  1  Wills,  22.  Lacy  v. 
Facey,  3  Dow.,  P.  C,  668,  is  in  point,  and  so  is  Cann  v. 
Forrester,  5  Nev.  &  Man.,  405,  and  there  is  a  long  list  of  other 
cases  to  the  same  effect.  In  the  recent  case  of  Flinn  v. 
McFarlane,  having  been  in  the  cause  I  did  not  hear  the  argu- 
ment, and,  of  course,  gave  no  judgment. 

In  conclusion,  I  may  say  that  I  have  only  to  regret  that  I 
have  found  myself  compelled,  for  the  reasons  given,  to  dissent 
fi*om  the  other  members  of  the  Court  on  a  question  of  so 
much  importance,  and  on  a  point  so  provocative  of  contro« 
versy.  I  think  it  safer,  however,  in  such  cases  "  siare  suptr 
antiqxuis  viasJ* 


524  JENNETT    v.    PETITMAITRE. 


JENNETT  V.  PETITMAITRE. 

DsrmDAXT'spmpt'rty  i<aji  attnc1ic«l  by  Gk>rdon  &  Kleth  under  th«  AbKOiHSnir  DeVtor'i 
Act.  and  inlMetiuently  by  plaintiff  uiuler  th«  Dominion  Act  O.  ft  R.  applied  to  have  plain- 
tiff's attnchmeiit  set  aside  on  cortnin  techiiifol  fnnounds  At  the  aqrament  of  the  rule  nisi  it 
was  discovered  Uiat  it  had  been  sT^nted  by  a  Judge  at  Chambefe  and  was  rHumable  at 
Clianibers,  and  had  been  bruui;bt  on  for  ariniment  before  the  Court  by  agreemeDt  between  the 
attorneys. 

Uchf,  that  the  application  should  be  refused,  the  eauee  act  belnc;  pioperij  before  the 
Couit,  and  ihtf  applicants  haviuif  no  Icxnu  Mtandi  thoroin. 

McCuLLY,  J.,  now,  (January  loth,  1872,)  delivered  the 
judgment  of  the  Court  :-r- 

This  cause  was  entered  on  the  docket  for  argument  in 
the  usual  way.  but  before  the  argument  closed,  on  examining 
the  rule  nisi,  it  was  discovered  that  it  had  been  granted  by  a 
Judi^e  at  Chambers  returnable  at  Chambers.  By  agreement 
between  the  attorney  of  the  plaintiff  in  this  suit  and  the 
attorney  of  the  plaintiff  in  another  suit,  Gordon  et  al,  v. 
Petitmaitre,  with  a  view  of  settling  a  question  of  priority  of 
lien,  or  mther  to  settle  a  conflict  of  jurisdiction  as  between 
the  Dominion  and  the  Provincial  statutes,  this  and  another 
cause  had  l)een  entered  upon  the  argument  list. 

From  the  affidavit  filed  and  read,  it  appears  that  on  the 
12th  April,  1870,  Gordon  <fe  Keith,  of  this  city,' issued  process 
in  the  usual  way  against  defendant  as  an  absent  absconding 
debtor,  and  placed  their  writ  in  Sheriff  Satinfer*8  hands,  who 
attached  defendant's  property  and  advertized  the  same  for 
sale.  That  subsequently,  viz.,  on  the  29th  April,  1870,  the 
plaintiff  attached,  or  issued  an  attachment,  under  the  Dominion 
Inaolveni  Act,  and  placed  his  writ  in  Sheriff  Sawyer^s  hands, 
who  returned  it  executed  by  attaching  property  of  defendant, 
but  subject  to  the  previous  attachment  of  Gordon  S  Keitli, 
&c.,  &c.  Gordon  J;  Keith  by  their  attorney,  and  upon 
affidavits  made  in  their  cause,  applied,  and  obtained  a 
rule  nisi  to  set  aside  the  proceedings  in  this  case  for  irregu- 
larity, on  the  gi*ound  that  the  order  for  the  attachment  herain 
was  issued  by  a  Judge  of  the  Supreme  Court,  and  not  by  the 
Judge  of  Probate  for  Halifax  county.  But  I  am  not  prepared 
to  admit  that  Messrs.  Gordon  Jk  KeitJi,  have  any  right  to 
intervene  in  this  summary  way  to  set  aside  proceedings  in  a 
cause  where  they  are  neither  plaiutifi  nor  defendants,  and 
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which  18  itself  not  in  this  Court.  In  what  respect  does  the 
case  differ  from  that  where  two  plaintiffs  are  by  different 
processes  out  of  different  Courts  proceeding  against  the  same 
defendant,  and*  a  strife  ensues  to  obtain  the  first  judgment  ? 
But  what  authority  can  be  found  to  justify  one  of  these 
plaintiffs  to  entitle  affidavits  not  in  his  own  cause,  but  that  of 
his  rival,  pending  in  another  Court,  and  intervene  thus,  and 
move  to  set  aside  his. proceedings  for  some  supposed  or  actual 
irregularity.  What  locus  standi  has  he  in  the  cause  of  his 
rival  creditor,  or  what  jurisdiction  has  the  Court  in  the  matter. 
No  cases  were  cited  to  justify  this  proceeding,  and  I  can  find 
none,  By  section  8  of  chapter  141,  lieuiae'l  StatutcSy  a  subse- 
quent attacher  may  in  a  cause  in  the  Court  dispute  the 
validity  of  the  previous  attachment  on  the  ground  that  the 
sum  was  not  due,  or  not  payable,  when  the  action  was  com- 
menced. But  that  is  not  this  case,  nor  is  it  analagous.  Hero 
Gordon  <t  Keith  are  themselves  the  prior  attaches.  And  but 
for  the  statute,  probably  such  a  course  would  not  be  permitted 
even  in  the  Supreme  Court. 

A  question  may  perhaps  arise,  eventually,  as  to  which  of 
the  rival  creditors  is  entitled  to  the  proceeds  of  the  sale  of  the 
goods  attached,  first  by  Oordon  <b  Keith  under  the  Abscondivg 
Debtors*  Act,  and  subsequently  by  Jennett  under  the  Dominion 
Act,  but  we  think  that  question  is  not  legitimately  before  the 
Court.  Possibly  the  sheriff  may  have  occasion  to  seek 
indemnity  from  one  or  other  of  the  parties,  or  by  intei-pleader 
or  otherwise  seek  protection,  but  when  that  course  is  resorted 
to,  and  this  Court  is  called  upon  to  deal  with  such  a  question, 
it  will  be  time  enough  to  entertain  it. 

On  every  ground,  first  as  not  being  an  order  directed  to  be 
disposed  of  here  by  the  Judge  who  granted  it  at  Chambei's; 
because  Jennett  v.  Petitmaitre  is  not  a  cause  in  this  Court, 
and  because  the  party  who  sued  it  out  has  no  locus  standi  in 
this  cause,  we  think  the  order  nisi  should  be  discharged  with 
costs. 


585  FIELDING   v.   ACKERLT. 


FIELDING  V.  ACKERLT. 

OwB  Basel  on  the  19th  Auffust,  lS8d»  exeeated  a  dee<1  to  plaintiff  of  a  earlala  tot  of  laadU 
and  OR  the  24th  another  deed  of  a  lecond  lot,  hot>i  of  which  deeds  plaintiff  had  reoonled  oa 
the  25th.  On  the  Srd  May  prevlnus  Hasel  h»d  ^ren  a  deed  of  the  same  two  lota  to  defendant 
which,  however,  vai  nut  recorded  hjr  klm  until  after  plaintiff**  deeds.  Plaintiff  had  notice  of 
this  deed  when  he  received  hts  second  deed  but  not  when  he  received  the  first  The  jarr  found 
that  the  deeds  to  plaintiff  were  bona  JIde  imd  for  irood  consideration)  wiiereas  the  deed  to 
defendant  was  made  for  the  purpose  of  defrauding  Hazel's  creditors. 

KtUt  fhat  under  these  findings  plafntiff  must  succeed,  his  knowledge  of  the  e^stencs  o 
dsf endant's  deed  at  the  tbne  he  received  his  second  dsed  having  no  effeot  vpon  kis  title»  as  that 
deed  was  fraudulent. 

DoDD,  J.,  now,  (January  15th,  1872,)  delivered  the  judg- 
ment of  the  Court : — 

In  this  case  the  plaintiff  and  defendant  claim  title  under 
the  same  person,  Ozias  Hazel, — the  plaintiff  under  the 
cespective  deeds  of  the  19th  August,  1869,  and  the  24th 
August,  1869,  recorded  25th  August,  in  the  same  year;  the 
defendant  under  deed  of  3rd  May,  1869,  not  recorded  until 
after  registry  of  plaintifTs  deeds.  The  plaintiff's  deeds  cover 
two  pieces  of  land ;  the  defendant's  deed  includes  both.  On 
their  face  the  deeds  are  for  a  valuable  consideration.  The 
cause  was  tried  under  certain  issues  prepared  by  the 
learned  Judge  in  Equity,  modified  and  somewhat  altered  by 
the  Judge  who  tried  the  cause.  It  was  admitted  at  the  argu- 
ment that  the  cause  was  tried  upon  the  equitable  plea  upon 
which  the  issues  were  prepared.  The  only  defence  to  the 
action,  if  any,  is  an  equitable  one,  as  set  out  in  defendant's 
plea.  That  alleges  that  the  plaintiff,  knowing  that  the 
defendant  had  an  unrecorded  deed  for  valuable  consideration 
and  intending  fraudulently  to  deceive  and  defraud  said 
defendant,  obtained  and  received  from  Ozias  Hazel  a  deed  to 
himself  of  the  said  lands,  and  the  said  defendant  avera  that 
the  said  deed  to  the  plaintiff  was  and  is  fraudulent  and  void. 
To  this  plea  the  plaintiff  replies  that  the  deed  from  the  said 
OziojB  Hazd  to  the  defendant  was  fradulent'  and  void,  and 
made  secretly  and  without  consideration,  and  under  an 
arrangement  then  unknown  to  plaintiff  entered  into  between 
the  said  Hazd  and  defendant,  whereby  defendant  agreed  to 
take  said  deed  and  hold  the  same  secretly,  and  not  record  the 
same ;  and  the  plaintiff  being  unaware  of  said  fraudulent 
agreement,  bargained  with  the  said  Hazel  for  the  purchase  of 


JANUARY,    1872.  527 

the  said  lands,  and  bona  fide^  and  for  a  valuable  and  sufficient 
consideration  purchased  the  same,  and  obtained  deeds  thereof, 
which  wer*  immediately  recorded.  Our  Registry  Act,  chap. 
113,  Revised  Statntee,  section  19,  enacts  that  deeds  or  mort- 
gages of  lands  only  executed,  but  not  registered,  shall  be  void 
against  any  subsequent  purchaser  or  mortgagee  for  valuable 
consideration,  who  shall  first  register  the  deed  or  mortgage  of 
such  lands.  The  deed  under  which  the  plaintiff  claims  title, 
although  subsequent  in  date  to  that  of  the  defendant,  was 
registered  some  days  before  defendant's  deed.  The  counsel 
for  defendant  at  the  argument  contended  that  a  party  could 
not  take  advantage  of  his  own  fraud,  and  as  a  general  principle 
he  is  correct,  but  the  principle  must  be  confined  to  the  parties 
or  privies  to  the  fraud,  and  the  case  cited  by  the  counsel, 
Robeiie  v.  Roberta,  2  B.  &  Aid.,  367,  proves  that  to  be  the  case. 
There  it  was  held  that  Jio  man  can  be  allowed  to  allege  his 
own  fraud  to  avoid  his  own  deed.  Therefore  when  a  deed  of 
conveyance  of  an  estate  from  one  brother  to  another  was 
executed  to  give  the  latter  a  colorable  qualification  to  kill 
game,  it  was  held  as  against  the  parties  to  the  deed  valid 
and  sufficient  to  support  ejectment  for  the  premises.  Holroyd, 
J.,  said,  "  a  deed  may  be  avoided  on  the  ground  of  fraud,  but 
then  the  objection  must  come  from  a  person  neither  party  nor 
privy  to  it,  for  no  man  can  allege  his  own  fraud  to  invalidate 
his  own  deed."  Where  there  were  two  assignments  of  the 
same  lease  of  premises  within  the  county  of  Middlesex,  and 
that  executed  last  was  registered  first,  Held,  that  the  deed 
last  registered  in  a  Court  of  Law  be  considered  as  fraudulent 
and  void  in  consequence,  7  Ann,  cLap.  20,  sec  1,  although 
the  party  claiming  under  the  second  assignment  had  a  full 
knowledge,  when  it  was  executed,  of  the  prior  execution  of 
the  first  assignment.  The  words  of  the  statute  are,  that  such 
deeds  or  conveyances  shall  be  judged  fraudulent  and  void 
against  any  subsequent  purchaser  for  valuable  consideration. 
It  is  to  be  observed  that  the  words  bona  fide  purchaser,  are 
not  used.  I  think,  therefore,  in  a  Court  of  Law  we  are  bound 
to  give  effiact  to  these  words ;  Abbott,  C.  J.,  Doe  d.  Robinson 
v.  AUsop,  6  B.  &  Aid.,  142.  In  Doe  v.  RvMidge,  Cowper'a 
Beps.,  712,  in  referring  to  the  statute  of  Ann,  Lord  Mans/Uld 
said,  "  although  in  that  statute  it  is  positively  said  that  a  reg* 
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istered  deed  shall  take  the  place  of  an  unregistered  deed,  from 
which  it  might  be  argued  that  if  a  person  knew  of  an  unreg- 
istered deed,  it  should  not  stand  against  him ;  Equity  says 
that  if  the  party  knew  of  the  unregistered  deed  his  registered 
deed  shall  not  set  it  aside,  because  he  has  that  notice 
which  the  Act  of  Parliament  intended  he  should  have. 
The  Lord  Chancellor  in  giving  judgment  in  this  case, 
in  reference  to  the  statute  of  Ann  said,  when  a  person 
had  no  notice  of  a  prior  conveyance  there  the  registry 
of  his  subsequent  conveyance  shall  prevail  against  the 
prior,  but  if  he  had  notice  of  a  conveyance  then  Ihat  was 
not  a  secret  conveyance  by  which  he  could  be  prejudiced. 
The  enacting  clause  says  that  every  such  deed  shall  be  void 
against  every  subsequent  purchaser  or  mortgagee,  unless  the 
memorial  thereof  be  registered,  that  is  it  gives  the  legal  estate, 
but  it  does  not  say  that  such  subsequent  purchaser  is  not  left 
open  to  an  equity  which  a  prior  purchaser  or  incumbrancer 
may  have,  for  he  can  be  in  no  danger  when  he  knows  of 
another  incumbrance,  because  be  then  might  have  stopped 
his  hand.  See  also  upon  the  same  subject  ChevH  v.  Nich/yls^ 
1  Strange,  664,  and  Worsley  &  Aaaigneea  v.  DemaUos  <t 
Sladet  Burrows,  474.  Tfiis  case  depends  upon  the  consti-uc- 
tion  of  sec.  19,  chap.  113,  that  I  have  already"*  referred  to. 
The>deed  to  plaintiff  of  one  of  the  lots  in  question  of  the 
19th  August,  the  jury  have  found  was  given  for  a  valuable 
consideration,  and  registered  prior  to  the  deed  to  defendant 
of  the  3rd  May,  and  without  knowledge  of  the  plaintiff  at 
the  time  of  the  prior  deed  to  defendant,'  bringing  the  case 
within  the  language  of  the  Provincial  Act,  and  making  the 
first  deed  void.  The  deed  of  the  24th  August  to  plaintiff, 
although  the  jury  have  found  it  was  given  for  valuable  con- 
sideration, they  have  also  found  that  at  the  time  he  received 
the  deed  he  was  aware  that  the  defendant  then  held  a  prior 
deed  of  the  same  lands  unregistered.  This  brings  it  within 
the  cases  I  have  referred  to,  and  if  the  deed  to  defendant  had 
been  bona  fide  and  for  a  valuable  consideration,  the  verdict 
should  have  been  for  him  for  the  land  included  in  the  plaintiff's 
deed  of  the  24th  Augicst,  but  the  jury  have  found  that  the 
deed  to  defendant  was  given  without  consideration,  and  made 
fraudulently  for  the  pui-pose  of  defi^uding  the  creditox's  of 
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Hazel,  and  that  by  an  agreement  between  the  said  Hazd  and 
the  defendant,  the  said  deed  was  to  be  kept  secret  and  held 
secretly,  and  not  to  be  recorded,  and  that  such  secrecy  was  not 
at  first  known  to  the  plaintiff.  Under  these  circumstances 
the  defendant  can  derive  no  benefit  from  the  knowledge  the 
plaintiff  had  of  his  prior  deed  when  he,  the  plaintiff,  received 
the  deed  of  the  24ith  AibguM,  upon  the  principle  that  a  party 
can  derive  no  benefit  from  his  own  fraud  in  a  contention 
with  a  party  not  privy  to  it.  I  am,  therefore,  of  opinion  that 
the  verdict  should  be  entered  for  the  plaintiff  for  the  lands 
claimed  by  him  under  the  deed  of  the  19th  and  24th  Aug\Mt^ 
and  that' the  rule  for  a  new  trial  should  be  discharged  with 
costs. 


PHELAN   V.    KELLY. 

PLAnrrifr^dMlantioii  aU^gid  thai  d«f«ndukt  had  fimiidaltntly  reprttentod  to  &  &  aOo. 
that  plaintiff  waa  About  to  !•«▼•  the  Provlaoa,  Mid  that  then  waa  raaaon  to  laar  that 
B.  a  A  Go.  would  loaa  »  debt  dua  tbam  jointly  bj  plaiotiff  and  defendant  unlaai  tha  nou 
plaintiff  wera  arraated,  whareupon  B.  B.  ft  Co.  oanaad  plaintiff  to  ba  amatad,  ate.  Tbf 
dadaration  contafaiad  no  aUagatlon  that  dafandont  bad  malldouaty  inatigated  B.  B.  A  Oo.  ta 
arraat  plaintiff,  or  that  tbay  had  no  raaaonabia  canaa  f or  ao  arreating  him,  or  that  daf aadaiii 
knew  that  thaia  waa  no  raaaonabia  cauaa. 

UMt  that  the  dadaration  diadoaad  no  oaoN  of  action. 

WiLKiNS,  J.,  now,  (January  16th,  1872),  delivered  the 
judgment  of  the  Court : — 

This  is  one  of  those  ca^  which  suggest  a  difiiculty  at  the 
first  blush,  but  are  found  to  be  clearly  resolvable  on  principle^ 
when  fully  considered.  The  third  count  presents  the  plaintiff's 
alleged  right  of  action  in  the  strongest  point  of  view  shewn 
by  him,  and  therefore  that  count  alone  need  be  examined. 
He  therein  says :  "  That  the  defendant  fradulently  represelited 
to  Black  Brothers  Jk  Co.,  that  the  plaintiff  was  about  to  leave 
Nova  Scotia,  with  intent  to  remain  abroad,  and  that  there  was 
reason  for  B.  B,  &  Co.  to  fear  that  they  would  loose  the  debt 
which  plaintiff  and  defendant  owed  them,  unless  plaintiff 
should  be  forthwith  arrested,  whereas  plaintiff  was  about  to 
go  away,  for  a  few  days  only,  as  defendant  then  well  knew, 
and  was  not  about  to  leave  the  province  with  intent  to  remain 
abroad,  and  there  was  no  reason,  as  defendant  well  knew,  to 
84» 
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fear  loss  of  their  said  claim,  if  the  arrest  was  not  made ;  and 
the  defendants,  by  so  representing,  induced  B.  B.  A  Co,,  to 
cause  plaintiff  to  be  arrested  and  held  to  bail  for  the  said  debt, 
and  to  be  detained  and  imprisoned  for  a  long  time,  whereby, 
&c." 

In  the  view  I  take  of  this  case  it  is  unnecessary  to  notice 
the  defendant's  pleas,  further  than  to  observe,  that  they,  sub- 
stantially, while  disclaiming  all  malicious  motive,  assert  that 
the  plaintiffs  conduct  induced  a  belief  in  the  defendant's 
mind  that  he  intended  permanently  to  withdraw  himself  from 
the  province,  and  that  from  real  self-interest,*  under  circum- 
stances set  out  in  the  pleas,  he  was  moved  to  induce,  and  did 
induce.  Black  Brotiiers  A  Co.,  to  take  out  process  to  arrest  the 
plaintiff,  for  a  debt  actually  due,  jointly  and  equally  by  both 
plaintiff  and  defendant  to  the  said  firm.  There  are  no  replica- 
tions on  the  issue  roll,  and  therefore  all  material  allegations 
in  the  pleas  are  simply  statutably  traversed 

I  am  of  opinion  that  the  declaration  discloses  no  cause  of 
action.  The  action,  though  uncommon  in  the  history  of  the 
past,  is  not  absolutely  noveL  If  it  were  so,  that  circumstance 
alone  would  constitute  a  strong  prima  facte  argument  against 
the  asserted  right.  But  a  case  was  cited  at.  the  argument 
which  has  principles  lying  at  its  roots  that  are  common  to 
this  and  to  that,  and  which  must  govern  our  decision  of  the 
former.  In  Flight  v.  LeToan,  4,  Q,  B.,  883,  a  declaration  in 
case  alleged  that  defendant  unlawfully  and  maliciously  did 
advise,  procure,  instigate,  and  stir  up  one  T.  to  commence  and 
prosecute  an  action  on  the  case  against  the  plaintiff,  wherein 
certain  issues  were  joined,  as  to  which  plaintiff  was  acquitted. 
It  was  held  that  no  cause  of  action  appeared,  the  declaration 
not  alleging  want  of  reasonable  and  probaMe  cause  for  the 
action.  Lord  Denmany  C.  J.,  said  :  "  The  count  ought  to  shew 
the  ingredients  which  make  the  instigation  to  a  suit  actionable. 
The  plaintiS  has  not  done  this,  for  beyond  all  doubt,  the 
absence  of  reasonable  or  probable  cause  is  one  such  ingredient, 
in  the  absence  of  which  it  does  not  appear  that  the  plaintif 
has  been  unlawfully  disturbed*'  Patteson,  J.,  said :  "  The 
case  is  analogous  to  that  of  a  complaint  of  malicious  persecu- 
tion or  ai*re8t ;  and  here,  as  there,  the  want  of  reasonable  and 
probable  cause  ought  to  be  alleged."     WiUiama,  J.,  said: 
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The  avennents  in  this  declaration  might  loe  sustained  by 
proof  that  the  defendant  being  an  attorney,  had  held  a  con- 
versation with  r.,  and  had  said :  "  if  your  story  is  coiTect  you 
might  sue  FlighV  No  action  could  be  maintained  on  that, 
unless  it  further  appeared  that  the  now  defendant  knew  that 
there  was  no  right  to  sue  the  plaintiff.''  ColeHdge^  J.,  added : 
**  Without  the  averment  of  want  of  reasonable  or  probable 
cause,  this  declaration  shews  no  right  of  action/' 

Not  differing  from  the  above  in  principle  on  the  point  of 
enquiry  is  Fitz  John  v.  JMackinder,  9,  C.  B.,  N.  S.,  505,  This, 
a  very  interesting  case,  was  one  in  which  the  plaintiff  brought 
an  action  against  the  defendant  for  maliciously  and  "  without 
reasonable  or  probable  cause,"  causing  him  to  be  prosecuted 
on  an  unfounded  charge.  It  was  held  that  the  action  was 
maintainable,  the  committal  of  the  plaintiff  and  his  prose- 
cution for  perjury,  being  the  result  of  the  wrongful  and 
malicious  act  of  the  defendant.  The  declaration  in  this  la^t 
case  was  perfect  in  the  respect  in  which  the  count  in  the 
former  was  fatally  defective.  It  alleged  the  want  of  ''  reason- 
able and  probable  cause."  The  declaration,  moreover,  in 
either  of  those  two  cases  had  in  it  a  necessary  in^rredient 
which  the  declaration  in  the  case  before  us  h&s  not,  I  mean, 
of  course,  the  word  "  maliciously."  In  Coiterel  v.  Texas,  11, 
C.  B.,  730,  these  principles  are  fully  recognized.  It  is  scarcely 
necessary  to  notice  Qrainger  v.  Hill,  4  Bing.,  N.  C,  212,  though 
it  was  relied  on  by  plaintiff  at  the  argument.  It  was  an 
action  for  abusing  the  process  of  the  court  in  order  illegally 
to  compel  a  party  to  give  up  property.  This  new  statement 
shews  that  it  is  totally  distinquishable  from  the  case  before 
us. 

From  Flight  v,  Leman,  and  Fitz  Jekn  v.  Mackinder,  wo 
gather  rules  and  principles  which  are  decisive  of  this.  They 
shew  that  in  order  to  the  statement  of  a  legal  cause  of  action, 
it  was  necessary  for  the  plaintiff  to  aver  first,  that  defendant 
maliciously  instigated  Black  Brothers  £  Co,  to  sue  and  arrest ; 
secondly,  to  aver  that  £2acik  Brotlters  Jk  Co.  had  not  reasonable 
and  probable  cause  for  suing  and  arresting  plaintiff,  and 
thirdly,  that  defendant  knew  there  was  no  such  reasonable  or 
probable  cause.  In  the  absence  of  the  one  necessary  ingre* 
dient  of  the  allegation  of  iikt  want  of  reasonable  and  probable 
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cause,  it  does  not  appear  (and  here  I  adopt  the  expressive 
words  of  Lord  Denman,  above  cited)  "  that  the  plaintiff  has 
been  unlawfully  disturbed/*  He  would  have  been  unlawfully 
disturbed  by  means  of  the  legal  process  set  in  motion,  if 
defendant  had  maliciously,  by  and  without  reasonable  and 
probable  cause,  instigated  Black  Bi^others  A  Co.  to  use  the 
process,  and  Black  Brothers  d:  Co.  had,  without  reasonable  and 
probable  cause  so  used  it.  But  there  was  a  real  debt  due  to  the 
firm,  for  which  they  sued  and  arrested  the  plaintiff,  and  there- 
upon it  may  be  added  to  the  above  that  the  real  and  probable 
cause  existed  in  fact.  In  Fligkt  v.  Leman  we  have  observed 
that  Patteson,  J.,  spoke  of  the  case  as  analogous  to  that  of  a 
complaint  of  malicious  persecution  or  arrest  In  view  of  that 
I  find  it  impossible  to  distinguish,  in  point  of  principle,  as 
regai*ds  the  necessity  for  the  amounts  referred  to,  the  case  of 
a  defendant  instigating  a  third  person  to  sue,  from  the  case  of 
a  defendant  suing  himself,  In  both  cases  alike  these  appear 
to  me  to  l3e  essential  ingredients  to  constitute  a  right  of  action 
for  damages  consequent  upon  the  suing,  and  on  these  reasons 
I  am  of  opinion  that  the  rule  should  be  made  absolute. 


HAGARTY  v.  JAMES  PRYOR  kt  al.,  Aldermek  op  tot 

Crrr  or  HAUFix 

DmxDAim  removed  plalntUfs  partib  as  a  nulMnoe,  and  jontilltd  m  being  a  eommittae  of 
the  city  Council  dnly  authorized  to  rcmoro  anythlnsr  which  wm  a  ouitaace,  encrMdMnent  or 
Mmoyuioe  on  any  of  the  etreete.  The  eridenoe  ihowod  that  the  pordi,  which  eocTMidMd 
upon  the  public  street  several  feet,  had  been  in  exittcnoe  Just  as  it  was  when  pulled  down, 
for  a  period  of  sixty  years.  There  was  no  evidence  as  to  the  orlfrin  or  dedkation  of  the  ttrcetk 
and  It  did  not  atipear  whether  the  porch  or  the  strwt  were  the  mora  ancient. 

lleldf  that  in  the  absence  of  evidence  as  to  the  original  laying  out  of  the  street,  its  dedlea- 
tlon  to  the  public  should  be  taken  as  subject  to  the  encroachment  In  qnsstloa,  and  that  the 
verdict  tor  defendants  should  be  set  aside. 

McCuLLY,  J.,  now,  (January  15th,  1872,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  of  trespass,  with  a  count  in  trover,  and 
was  brought  by  plaintiff  to  recover  damages  for  removing  the 
porch  of  his  dwelling-house,  situate  on  the  west  aide  of 
Pleasant  street  in  the  City  of  Halifax.    Defendants  justified 
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as  a  committee  of  the  City  Council,  duly  authorized  in  that 
behalf  under  the  City  Charter  to  remove  encumbrances,  and 
prevent  encroachments  upon  the  streets  of  the  City,  and  to 
cause  anything  which  might  occasion  a  nuisance,  encroach- 
ment or  annoyance  on  any  street  to  be  removed.  There  were 
pleas  of  denial  as  well,  and  upon  the  trial  amendments  were 
made,  but  the  gist  of  the  controversy  turned  eventually  upon 
the  question  whether  the  defendants,  representing  the  City  as 
a  Committee  of  Streets,  showed  sufficient  authority  in  them- 
selves  or  the  City  to  do  the  acts  complained  of,  viz.,  to  detach 
the  porch  from  the  plaintifi's  house,  of  which  it  constituted 
part,  and  remove  it  away. 

The  jury  found  a  verdict  for  defendants,  and  a  rule  nisi 
having  been  applied  for  and  obtained  to  set  aside  the  ver- 
dict and  gmnt  a  new  trial,  the  case  involving  principles  of 
great  importance/  both  as  regards  the  public  and  individuals 
owning  property  fronting  upon  the  public  streets,  it  was 
argued  at  much  length,  and  a  good  many  cases  ancient  and 
modem  were  cited.  The  plaintiff  himself  proved  that  the 
porch  was  on  the  north  end  of  his  house,  and  there  upwards 
of  thirty  years,  when  the  late  Bishop  (of  Nova  Scotia)  occu- 
pied the  whole  house.  It  was  framed,  he  says,  and  attached 
to  the  house,  it  formed  part  of  the  hall ;  the  stairs  began  just 
inside;  the  stairs  had  to  be^ moved  to  make  an  inside  porch ; 
on  the  3rd  Septemher,  1869  defendants  removed  the  porch 
against  the  protest  of  plaintiff;  he  had  to  buiLl  a  back  hall  in 
consequence,  and  a  new  staircase,  at  a  cost,  he  states  of  81200; 
be  lost  also  by  way  of  rent,  &c.  On  croas-examination  he 
stated  that  he  bought  the  property  from  Mrs.  Inglis;  the 
depth  of  it  was  203  feet  by  the  deed,  but  could  not  say  if  the 
porch  was  within  the  203  feet  or  no.  A  notice  of  intention 
to  remove  the  porch  was  admitted  to  have  been  received ; 
notice  dated  10th  Jvly,  1869,  second  notice  31st  August; 
also  notice  from  the  plaintiff  to  the  City  dated  Sth  October*, 
But  these  are  not  material  to  the  present  argument  and 
inquiry.  The  plaintiff  rested  his  case,  and  defendants  pro- 
ceeded to  call  witnesses.  Some  formal  proof  was  given  as  to 
the  authority  of  the  defendants  to  act  on  behalf  of  the  City, 
which  is  not  controverted,  and  then  Robert  Austin  was  called, 
who  proved  a  cutting  down  of  the  street  in  1800,  under  Mr* 
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Pollock,  then  superintendent,  from  Wallace  to  Morris  streetS; 
3  feet  6  inches  at  plaintiff's  premises.  He  found  a  memo,  of 
width  of  street,  and  that  the  porch  projected  there  4  to  5  feet; 
witness  considered  plaintiff ^&  porch  an  encroachment  On  his 
cross-examination  he  says:  "The  porch  had  been  there  41 
years ;  it  rested  on  a  stone  wall ;  plaintiff's  is  the  only  house 
on  line  of  street ;  lines  produced  north  and  south  of  plaintiff's 
house  run  into  present  line  of  street."  By  way  of  rebuttal 
plaintiff  called  TT.  Foster,  81  years  of  age,  who  knew  the 
porch  before  he  was  married,  56  years  a^,  long-  before  that 
James  Keefer  recollected  the  porch  70  years.  J.  C,  HaZliburton 
recollected  the  porch  50  years,  clearly  45.  H&iiry  Spike,  76 
years  of  age,  worked  at  it  in  1816  ;  porch  built  before  that; 
new  tarred  before  that ;  porch  there  sls  far  back  as  he  can 
remember,  the  same  as  when  it  was  taken  down«  W.  A. 
Hendiy  is  called  and  proves  a  plan  made  upon  a  survey,  and 
it  shows  the  site  c^  the  street  not  bounded  by  straight  lines. 
This  was  the  whole  case  in  substance.  The  plaintiff  and 
those  under  whom  he  claims,  are  clearly  proven  to  have  had 
possession  of  the  house  and  porch  in  question,  the  latter  pre- 
cisely as  it  was  when  it  was  pulled  down  by  defendants,  for 
upwards  of  60  years.  Whether  there  was  any  street  there 
when  this  porch  was  originallj'  built  there  is  no  proof ;  which 
is  the  elder,  the  street  or  the  porch,  dock  not  therefore  appear. 
The  line  of  the  street,  where  plaintifTs  house  stands,  is  partly 
straight,  but  the  porch  confessedly  protruded  several  feet 
east  of  the  general  line  of  the  street,  and  was  clearly  an 
obstruction  to  the  public  passing  and  re-passing  along  the 
side-walk.  Every  foot  passenger  coming  and  going,  who 
kept  close  to  the  general  west  line  of  the  street^  when  he 
arrived  at  the  spot  must  turn  aside  eastwardly  some  4  or  5 
feet,  the  depth  of  the  porch,  to  get  by  it,  and  if  he  pursued 
his  journey  close  to  the  line,  that  is  the  west  line  of  the 
street,  must  return  the  same  distance  westwardly  he  had 
diverged  eastwardly  from  a  right  line.  That  the  porch  was 
an  obstruction  to  the  street  and  to  passengers  there  can 
therefore  be  no  room  for  doubt.  But  was  it  a  nuisance, — was 
it  an  illegal  obstruction  ?  That  is  the  question.  We  have 
no  evidence  of  the  origin  or  dedication  of  the  street  in  ques- 
tion,— ^whether  it  became  a  street,  by  ancient  use,  by  lost 
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grant,  or  how  otherwise  does  not  appear.    For  ought  that 
does  appear,  the  porch  may  have  been  there  anterior  to  the 
existence  of  a  street  in  that  locality.    But  supposing  that  the 
street  had  its  origin  by  dedication,  non  constat  but  the 
obstruction  was  there  and  existed  at  the  time,  and  the  dedi- 
cation was  subject  to  it.    The   cases  cited  by  defendants* 
counsel  from  2  Best  &  Smi,  770,  -Fis^  v.  Frowse,  and 
Cooper  V.  Walker,  were  very  like  the  present  in  its  more 
important  features.    .The  parties  were  .reversed,  that  id,  the 
defendant    in    Fifker   v.    Frowae     occupied    the    relation 
to  the  strife  that  the  plaintifi  does  here,  and  pleaded  that  the 
street  was  subject  to  the  right  of  the  occupiers  of  a  house 
adjoining,  to  have  steps  in  the  highway,  which  steps  were 
part  of  the  house,  &c     Plea  held  good.     Blackburn,  J., 
delivering  the  judgment  of  the  Court  said:  "We  think  the 
cellar  floor  having  existed  in  its  present  condition  as  far  back 
as  living  memory,  the  jury  ought  to  draw  a  conclusion  that  it 
had  existed  as  long  as  the  street,  and  that  the  dedication  of 
the  way  to  the  public  was  with  this  cellar  floor  in  it,  and 
subject  to  the  reservation  of  its  being  contained  there,  so  far 
as  by  law  the  highway  could  be  subject  to  it    Cowper  v. 
Walker,  decided  at  the  same  time,  involved  precisely  the  same 
point,  the  difference  being  that  in  this  case  stone  steps, 
obstructing  and  hindering  persons  using  the  8te{i6,  were  the 
grievanca    I  need  not  transcribe  the  judgment,  it  is  based 
upon  the  principle  enunciated.    And  the  Court  says,  more- 
over, that  the  law  is  clear  that  if » after  a  highway  exists,  any* 
thing  be  newly  made  so  near  to  it  as  to  be  dangerous  to  those 
using  the  highway,  &c.,  this  will  be  unlawful  and  a  nuisance. 
"  But  the  question,"  says  the  Court,  "  still  remains,  whether 
ail  erection  or  excavation  already  existing,  and  not  otherwise 
unlawful,  becomes  unlawful  where  the  land  on  which  it 
exists,  or  to  which  it  is  immediately  contiguous,  is  dedicated 
to  the  public  as  a  way,  if  the  erection  prevents  the  way  from 
being  so  convenient  and  safe  as  it  otherwise  would  be;  or 
whether,  on  the  contrary,  the  dedication  must  not  be  taken  to 
be  made  to  the  public  and  accepted  by  them,  subject  to  the 
inconvenience  or  rbk  arising  from  the  existing  state  of  things. 
We  think  the  latter  is  the  correct  view  of  the  law."    All  the 
cases  bearing  upon  the  point,  ancient  and  modern,  appear  to 
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have  been  carefully  collected,  cited  and  discussed  in  2  Best  is 
Smith,  770.  The  defendants'  coansel  pressed  the  Court  with 
the  173rd  clause  of  the  City  Charter,  to  show  that  streets  in 
the  City  stand  upon  a  different  footing  from  ordinary  high- 
ways. But  I  am  not  prepared  to  admit  such  a  doctrine,  nor 
is  it  necessary  in  the  case  to  come  to  any  decision  upon  that 
point;  1  Pro,  Laws,  p.  439.  A  Statute  of  .1801  was  also  cited 
as  having  a  bearing  upon  the  point  in  controversy,  but  the 
statute  having  long  since  been  repealed,  what  was  done  or 
excepted  under  it,  in  the  absence  of  any  record,  is  too  remote 
for  living  memory,  and  it  has  no  legitimate  weight  or  bearing 
in  the  controversy.  Several  American  cases  of  great  autho- 
rity were  cited  by  defendants'  and  by  plaintiff's  counsel,  but 
there  is  no  occasion  to  resort  to  them  in  support  of  the  ground 
taken  by  the  Court  of  Queen's  Bench  in  2  Beet  is  SmiA.  On 
the  part  of  defendant  cases  were  cited  to  show  that  no  length 
of  time  could  avail  to  legalize  a  public  nuisance.  Be  it  so. 
But'  this  is  begging  the  question.  The  public  right  must 
exist  before  or  when  the  obstruction  is  ei'ected  to  constitute  it 
a  nuisance. 

I  prefer  that  the  case  be  dec  ided  by  the  evidence  adduced 
on  the  trial, — ^perhaps  I  might  say,  as  more  than  hinted  by 
his  Lordship  the  Chief  Justice  who  tried  it,  upon  the  absence 
of  evidence  on  the  part  of  defendants,  as  to  the  original 
laying  out,  dedication  and  user  of  the  street,  and  1  am  clearly 
of  opinion  that  the  verdict  is  contrary  to  law  and  evidence, 
and  the  rule  for  a  new  trial  must,  therefore,  be  made  absolute 
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FLAutniT  deliTored  to  dtfendantt  a  roll  of  otl'Cloth  to  be  convoyed  by  them  as  common 
eanrton.  09  arrival  It  waa  foaod  to  bo  damagod,  aad  tho  plaintiff  refusing  to  receive  It, 
brought  aetlon  for  its  full  value.  The  defandan  ta  paid  a  small  sum  into  Court.  Tlio  amount 
of  damago  was  variously  estimated  by  different  wttnesssi,  the  highest  cstimaU*  beinir  only 
ood-thtrd  the  alleged  value  of  the  rolL  The  Judgo  at  the  trial  directed  the  Jury  that  If  they 
thought  the  damaga  exceeded  the  amount  paid  mto  court  th«y  should  flod  for  the  plaintiff, 
othorwise  for  defendauts.  He  further  directed  them  that  if  the  oil-cloth  waa  not  seriously 
damsgad  but  eaally  repairable,  the  plaintiff  was  bound  to  rsoslva  It,  aad  dalm  only  damagra, 
but  if  too  seriously  injured  to  fulfil  the  purpose  for  which  ha  required  it*  ha  might  claim  its 
whole  value. 

The  jury  found  a  verdlot  for  the  full  value  of  the  roll,  after  deducting  the  sum  paid  Into 
eouit. 

HtM,  Wninn,  J.,  dUtmtUnU,  that  there  had  been  a  misdirsctlofi ;  thai  the  piataitifl 
eould  only  rscover  daauMcae  to  the  extant  of  tlfe  iujury  he  had  suflisrcd,  and  not  tlie  full  value 
of  the  oil-cloth,  and  that  the  rule  for  a  new  trial  should  be  made  absolute  unless  the  plaintiff 
would  consent  to  have  the  amount  of  the  verdlot  ladnoed. 

Payment  into  court  doee  not  admit  the  full  dalm  of  plaintiff,  but  only  the  liability  of 
defendant  to  the  amount  eo  paid  In,  and  If  the  phdntiff  would  recover  beyond  that  amount,  he 
must  prove  that  he  is  entitled  to  do  so. 

McCuLLY,  J.,  now,  (January  loth,  1872,)  delivered  the 
judgment  of  the  Court: — 

This  was  aii  action  brought  by  plaintif!  against  defend- 
anls,  tried  before  Mr.  Justice  Ritchie,  in  the  opening 
circuit  of  1871,  and  a  verdict  found  for  plaintiff.  A  rule  nisi 
to  set  aside  the  verdict  was  obtained  by  the  defendants,  and 
was  argued  during  the  present  term.  Weatherhe  and  Henry, 
Q.  C,  supported  the  rule,  and  Weeks  and  McDonald,  Q.  C, 
showed  cause.  The  grounds  taken  and  relied  on  were  that 
the  verdict  was  against  law  and  evidence,  and  misdirection. 

The  action  was  brought  by.  plaintifT  against  defendants 
as  common  carriers,  and  set  out  in  the  usual  way  in  the  first 
count  a  contract  to  caiTy  for  hire  from  Halifax  to  Middleton, 
in  Annapolis  county,  goods  to  be  delivered  by  pliiintitf  to 
defendants.  Delivery  is  averred,  and  all  conditions  performed, 
&c,  and  the  breach  assigned  1$  non-delivery,  whereby  plaintiff 
was  deprived  of  his  goods  for  a  long  time,  and  tho  Haino  was 
diminished  in  value.  The  second  count  charges  defendants 
as  carriers  for  hire,  with  having  receive<l  of  plaintill  a  pieco 
of  oil-cloth  for  the  floor  of  plaintiff  of  the  vahte  of  $30,  u>  be 
carried  from  Richmond  station,  Halifax,  to  MiddUtov,  afore- 
said, and  there  delivered  in  good  order  and  condition,  but  that 
defendants  did  not  use  duo  care  and  skill  in  the  carriage  of 
said  goods,  but  broke  and  datnagcd  the  oil^cloth,  whereby  the 
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same  was  wholly  lost  to  plaintiff.  To  this  writ  defendants 
pleaded  ten  pleas  in  all :  1st,  that  thej  did  not  promise  as 
alleged ;  2nd,  goods  not  delivered  to  defendants  for  puqioses, 
&c.,  as  alleged;  3rd,  goods  were  re-delivered  to  plaintiff 
within  a  reasonable  time,  &c ;  4th,  goods  improperly  and 
negligently  packed,  &c.,  which  caused  the  damage  and  loss, 
&c. ;  5th,  goods  damaged  before  they  came  to  defendantV 
possession ;  6th,  goods  re*delivered  in  same  order  as  received 
by  defendants;  7th,  denial  that  defendants  were  common 
carriers ;  8th,  did  not  receive  the  goods  for  the  purposes,  kc^ 
alleged  ;  9th,  defendants  always  ready  to  deliver  plaintiff  his 
goods  in  the  same  condition  as  received,  and  he  refused  to 
accept ;  10th,  payment  of  money,  93.00  under  the  usual  plea. 
Plaintiff  replied  money  paid  is  not  enough. 

Plaintiff  was  residing  at  Bridgetotvn,  and  had  ordered  a 
piece  of  oil-cloth,  16 J  feet  square,  from  Halifax,  to  cover  his 
dining  room.  On  its  arrival  by  the  defendants'  railway  it 
was  found  to  be  broken  or  ci*acked,  and  more  or  less  damaged. 
Its  value  was  sworn  to  be  nearly  830.  Plaintiff  on  seeing  it, 
and  the  condition  in  which  it  was  in,  asked  the  conductor, 
being  defendant's  officer  in  charge,  if  the  oil-cloth  was  in  as 
good  condition  as  when  received  by  the  company ;  his  answer 
was  ''  No."  It  had  been  placed  on  some  barrels  of  flour  in 
place  of  putting  it  on  the  floor  of  the  car ;  the  barrels  were 
standing  on  their  ends,  and  they  took  the  barrels  from  under 
the  end  of  the  oil-cloth,  and  the  package  dropped  at  one  end. 
It  was  done  at  Wilmiot,  and  that  caused  the  damage ;  plaintiff 
thei-efore  refused  to  accept  possession.  This  statement  of 
facts  by  plaintiff  stands  uncontrailicted.  Becdea,  one  of  the 
witnesses,  estimates  the  damage  at  $10 ;  the  paint  was  broken 
and  pealed  up.  Morrfan,  another  witness  of  plaintiff,  says  it 
was  cracked  through  nearly  at  the  middle.  The  acceptance 
being  refused  by  plaintiff,  the  oil-cloth  was  sent  to  Ketiiville^ 
to  defendants  warehouse.    This  was  plaintiffs  case. 

The  defence  was  in  no  material  point  contradictory  or 
inconsistont  with  plaintiff's  case,  except  as  to  the' extent  and 
amount  of  damac^e  the  oil-cloth  liad  sustained.  Vernon 
SmifK  the  manager  of  the  road,  estimated  that  a  quarter  of  a 
dollar  would  repair  the  damage.  Lewi$  Dodge  valued  the 
damage  at  12.30.   8.  Pratt  had  it  unrolled,  and  got  Robeiiaon^ 
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a  firet-claas  painter,  to  inject  it ;  witness  valued  the  damage 
at  50  cents,  but  considers  that  would  be.  a  high  price  to  pay 
for  repairing  it ;  witness  was  authorized  to  make  plaintiff  an 
offer,  and  offered  him  $2  as  a  compensation  (it  is  to  be 
assumed  for  the  damages).  Walker,  another  of  defendants^ 
witnesses,  says  it  could  be  repaired  for  25  cents  and  be  equally 
serviceable.  John  D%}dge,  a  houso-joiner :  the  damages  could 
be  repaired  for  50  cents.  Bath.  Reid,  a  cabinet-maker,  exam* 
ined  the  cloth,  and  gives  a  minute  description  per  diagram^ 
and  adds,  *'  it  could  be  repaired  for  50  cents,  it  might  not 
look  as  well.*'  The  plaintiff  and  other  witnesses  were  re-called > 
but  their  testimony  is  not  in  contradiction  to  that  of  defend- 
ants* witnesses,  and  does  not  affect  the  issue  materially. 

His  Lordship,  on  the  plea  of  payment  of  money  into  Courts 
explained  to  the  jury  that  if  they  thought  the  damage  sus- 
tained by  the  plaintiff  did  not  exceed  the  sum  of  $3^  they 
should  find  for  defendants,  otherwise  for  plaintiff.  His 
further  direction  was  that  if  the  article  in  the  case  was  not 
seriously  damaged  and  was  repairable  the  owner  was  bound 
to  receive  it,  and  could  claim  what  would  compensate  him  for 
the  damage,  but  if  it  was  so  seriously  injured  that  it  could  not 
be  thoroughly  repaired,  he  might  refuse  to  receive  it  and 
claim  its  value,  that  in  this  case  they  would  be  at  liberty  to 
give  the  whole  value  of  the  oil-cloth,  deducting  the  amount 
paid  into  Court,  if  they  should  think  that  taking  into  account 
the  extent  of  the  injury,  and  what  has  been  said  about  its 
repair,  the  plaintiff  could  not  reasonably  have  been  required 
to  accept  it,  having  in  mind  the  object  for  which  he  had 
purchased  it,  and  the  use  to  which  he  intended  to  apply  it. 
The  jury  found  a  verdict  for  S23.50,  being  the  full  value  after 
deducting  the  amount  paid  into  Court 

The  main  question  for  the  Court  to  consider  in  this  case  is 
whether  the  jury  were  properly  directed  on  the  point  of  law 
arising  out  of  the  foregoing  state  of  facts.  In  this  Province 
there  being  no  statutes  qualifying  the  Common  Law  in 
reference  to  the  responsibilities  and  rights  of  common  carriers 
or  railway  companies,  the  naked  question  presents  itself  in 
case  of  non-fulfilment  by  this  class  of  bailees  for  hire  to  com- 
plete their  contract  as  to  the  delivery  of  goods  in  the  condition 
in  which  they  receive  them,  what  is  the  law  in  reference  to 
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damage  of  goods  by  a  eommon  earner  ?  aad  in  whom  is  the 
property  of  a  damaged  chattel,  as  in  this  ease,  more  or  less 
injured,  while  in  transition  ?  In  other  words,  is  the  owner  of 
goods,  being  himself  the  consignor,  as  in  this  case,  justified  in 
ref asing  to  accept  them  in  their  damaged  condition,  and  in 
claiming  from  the  carrier  the  entire  cost  of  the  article,  by 
reason  of  his  failing  to  perform  his  contract  to  deliver  in  good 
order  ?  Or  is  the  proper  measure  of  damage  the  mere  deterio- 
ration in  value  of  the  article  by  reason  of  the  injury,  giving 
no  election  to  the  consignee  to  refuse  acceptance,  the  property 
and  right  of  property  continuing  in  himself  7 

On  the  part  of  defendant  it  was  contended  that  there  had 
been  a  misdirection.  Add,  an  Torts^  490,  and  other  authorities, 
were  cited  upon  this  point,  but  the  cases  they  contemplate  are 
an  entire  loss  or  destruction  of  the  article,  loss  from  non- 
delivery in  time,  and  the  like.  But  if  this  action  is  to  be 
sustained,  and  the  full  value  of  the  goods  received,  because  of 
a  partial  injury,  and  that  reasoning  based  upon  the  fiict  as  it 
was  put,  that  defendant  has  failed  to  fulfill  his  contract,  the 
same  reason  should  certainly  apply  when  by  carelessness  or 
negligence  or  other  unjustifiable  cause  the  carrier  fails  in  his 
delivery  as  to  time,  and  the  plaintiff  is  injured  by  a  decline  of 
price  in  the  market  To  the  owner  or  consignee  goods 
delayed  may  thus  become  comparatively  valueless.  Bat 
while  cases  as  to  the  point  in  dispute  here  are  difficult  to  find, 
and  this  may  be,  and  probably  is,  because  the  plaintiff  is 
attempting  to  establish  a  new  principle,  in  other  cases  where 
carriers  are  in  fault  as  to  delay  in  delivery,  the  amount  of 
damage  and  the  principle  as  to  measure  and  computation  are 
well  settled  and  clear.  In  Simnums  v.  8.  E.  BaUway  Co., 
7  Jurist,  N.  S.,  849.  Exch.  Fish.  Dig.,  1500,  BrafMvell,  J.,  said : 
"  If  goods  are  delivet*ed  too  late  by  a  canier,  the  owner  ought 
instantly  to  sell  at  market  price  and  realise  his  loss,  and  the 
difference  between  the  price  he  obtains  by  the  sale  at  that 
time  and  that  which  he  would  have  obtained,  is  the  only 
meaeure  of  damage.**  And  see  WiUon  v.  Lancashire  S  York 
Railway  Co.,  9  C.  B.,  N.  S.,  632. 

What  pretence  or  reason  can  be  urged  why,  if  a  carrier 
commits  a  breach  of  contract  by  neglecting  to  deliver  goods  in 
time,  intended  perhaps  for  exportation),  which  in  consequence 
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of  the  ship  having  sailed,  or  for  other  cause,  the  consignee  no 
longer  requires,  that  in  that  case  the  damage  must  be  ascer- 
tained by  sale,  and  yet  if  the  breach  seem  by  carelessness,  so 
that  the  goods  are  deteriorated  by  a  slight  injury,  there  must 
of  necessity  be  another  measure  of  damage. 

The  numerous  cases  cited  as  between  vendor  and  vendee, 
and  the  right  to  reject  or  return  property,  have  no  application 
here,  and  I  have  searched  in  vain  to  find  a  single  case  to  show 
that  negligence,  carelessness,  or  misconduct  of  any  kind  on 
the  part  of  a  common  carrier  does  more  than  entitle  the 
contractor  to  recover  damages  for  the  non-fulfilment  of  his 
contract  to  the  extent  of  the  depreciation  produced  by  the 
carrier's  default  There  is  a  large  collection  of  cases  in 
Fisher^a  Digest,  under  the  sub-section  "Damages,"  p.  1408, 
with  nice  and  technical  distinctions  touching  delivery,  falling 
markets,  prospective  profits,  &c,  but  nowhere  do  I  find  that 
the  consignee  or  owner  has  an  election  that  enables  him  to 
divest  himself  of  the  property,  or  the  right  of  property  in 
goods  carried,  whether  injured  or  belated,  and  claim  the  full 
value  from  the  carrier.  To  show  how  uncertain  and  capricious 
the  rule  would  be  if  it  rested  with  a  juiy  to  find  when  the 
consignee  might  or  might  not  decide  to  abandon  his  goods  no 
better  case  could  be  cited  by  way  of  illustration  than  the 
present  Bealea,  plaintiff's  own  witness,  spoke  of  damage  as 
high  as  $10,  or  a  little  over  one-third  of  the  value  of  the 
article,  but  if  the  plaintiff  had  called  an  auction  and  sold  the 
cloth,  as  he  might  have  done,  or  had  the  damage  appraised  by 
competent  judges,  judging  from  what  the  other  witnesses 
testify,  it  is  by  no  means  certain  that  the  market  value  of  the 
cloth  was  so  much  depreciated  even  as  BedUs  represented. 
If  the  principle  contended  for  by  plaintiff  had  even  had  the 
sanction  of  an  English  court  of  law,  viz.,  the  right  in  special 
assumpsit  to  recover  as  here  the  entire  value,  surely  some 
case  to  that  effect  could  be  found  in  the  books.  The  absence 
of  such  a  case,  none  wa3  cited,  and  my  research  has  not 
rewarded  me  with  any,  or  any  principle  that  underlies  or 
would  countenance  such  a  position  as  is  sought  to  be  estab- 
lished, the  absence  of  such,  I  remark,  is  only  to  be  accounted 
for,  I  think,  by  assuming  that  the  Common  Law  carrier, 
pretty  well  weighted  with  liabilities  already,  is  not  compellable 
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at  the  election  of  the  owners  to  take  all  goods,  damaged  much 
or  little  in  transition,  and  account  to  him  for  their  fall  valno. 
I  am,  therefore,  of  opinion  his  Lordship's  direction  on  this 
point  cannot  be  upheld. 

It  was  then  contended  on  the  part  of  plaintiflTs  counsel 
that  the  payment  of  money  into  court  on  the  declaration 
generally,  was  an  admission  not  only  of  the  contract  as  laid, 
of  all  conditions  fulfilled,  and  of  the  breach,  but  of  the  total 
loss  as  set  out  in  the  second  count.  This  position  was  urged 
with  a  good  deal  of  confidence,  but  the  Court  on  the  argument 
expressed  a  pretty  strong  dissent  from  any  such  position. 
The  doctrine  of  payment  of  money  into  court,  and  its  effect 
upon  the  pleadings  and  the  case,  is  to  be  found  very  ably  and 
clearly  discussed  in  Taylor  on  Evidence,  sees.  760  to  765, 
both  inclusive,  and  it  will  there  be  seen  that  no  such  conse- 
quence follows  from  payment  of  money  into  court  as  that 
contended  for  by  plaintiff's  counsel.  At  sec  764  it  is  said 
that  although  payment  into  court  admits  the  entire  contract 
declared  on,  as  also  the  specific  breach  in  respect  of  which  the 
payment  is  made,  it  does  not  admit  any  damages  on  that 
breach  beyond  the  sum  paid  in,  still  less  does  it  admit  any 
other  breach  to  which  the  payment  does  not  apply.  And  the 
writer  illustrated  it  thus:  '* Payment  of  money  into  court 
upon  a  count  on  a  valued  policy  of  insurance  which  states  a 
total  loss  by  caption,  admits  the  contract  and  the  caption,  but 
not  the  total  loss,  and  the  plaintiff,  therefore,  must  still 
prove  that  he  has  suffered  damage  from  the  caption  beyond 
the  sum  paid."  The  law  upon  this  part  of  the  case  was 
properly  put  to  the  jury,  and  befora  the  plaintiff*  was  entitled 
to  receive  damages  ultra  S3  paid  in,  it  was  incumbent  upon 
him  to  prove  that  he  had  sustained  them. 

Having  carefully  considered  such  of  the  cases  cit^d  on  the 
argument  as  have  a  bearing  on  the  controversy,  in  my  view 
of  the  matter,  it  falls  within  that  category  of  which  Lnaon  v. 
Smith,  4  N.  &  M.,  304,  is  an  exponent.  In  that  case  it  was 
decided  where,  upon  showing  cause  against  a  non-suit  or  a 
new  trial,  it  appears  that  the  verdict  has  been  entered  for  an 
amount  not  warranted  by  the  evidence,  the  Court  will  make 
the  rule  absolute,  unless  the  parties  consent  that  the  damages 
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shall  be  reduced,  in  which  case  neither  party  pays  to  the 
other  costs  of  the  rule.  See  Huasey  v.  Me.  Railway  Co., 
20  L.  T.,  N.  S.,  612 ;  Fiakev^a  I>igeat.  9640. 

WiLKlNS,  J.,  disaentiente. — ^I  think  that  neither  the 
direction  of  the  learned  Judge,  which  in  my  opinion  was 
sound  and  clear,  nor  the  verdict  of  the  jury,  is  subject  to.  any 
exception. 

The  breach  in  the  second  count  is  stated  in  these  words : 
'*  Yet  the  defendants  did  not  use  due  care  and  skill  in  the 
carnage  of  said  goods,  but  broke  and  damaged  the  said  oil- 
cloth, whereby  the  same  became,  and  was,  and  is,  wholly  lost 
to  the  plaibtifl."  Thus  the  defendant  company  was  informed 
that  in  consequence  of  its  alleged  breach  of  contract  or  of 
duty,  the  oil-cloth  in  question  was  so  injured  as  to  be  to  the 
plaintiff  worthless.  Now  this  one  specific  ground  of  claim  is 
only  answered  by  the  4th  plea,  which  admits  that  the  goods 
were  wholly  lost,  but  alleges  that  they  were  lost  to  the 
plaintiff  as  alleged  by  and  through  his  own  negligence  and 
default  in  that  behalf,  and  not  otherwise.  On  the  issue  thus 
raised  the  jury  -have  found  for  the  plaintiff,  and  there  is 
sufficient  evidence  to  support  the  finding.  Our  judicial 
inquiry,  then,  is  based  on  that  finding.  If  the  law  warrants 
it  the  verdict  must  stand. 

The  view  I  take  of  the  question  before  me  renders  it 
unnecessary  to  inquire  into  the  legal  eficct  of  the  pica  of  pay^ 
ment  into  court  of  the  93,  which  sum  has  been  paid  on  all 
the  counts  without  distinction.  Upon  principle  such  payment 
clearly  involves  an  acknowledgment  that,  in  the  words  of  the 
second  count,  in  consequence  of  the  neglect  of  the  defendant 
company,  the  oil-cloth  in  question  was  so  broken  and  damaged 
that  it  became  and  was  wholly  lost  to  the  plaintiff.  The  only 
question,  then,  remaining,  would  be,  what  sum  in  damages 
would  measure  and  requite  that  total  lo&s  ? — a  question  mised 
by  the  replication  denying  the  sufliciency  of  the  payment 
made.  "What  is  the  proper  measure  of  the  damages  in  view 
of  the  finding  under  the  second  count  ?  Clearly  the  value  of 
the  chattel  to  the  plaintiff  at  the  place  of  delivery,  if  it  had 
been  delivered  there  by  the  defendant  company  in  the  condi- 


544    DODGE  v.  WINDSOR  k  ANNAPOLIS  RAIL'Y  CX). 

tion  in  which  the  company  received  it.  The  damages  in  the 
verdict  have  been  adjusted  on  that  principle. 

It  will  be  shewn  presently  that  the  effect  of  the  defendant 
company's  paying  the  amount  representing  the  price  or  value 
of  the  thing,  either  voluntarily  or  under  legal  coercion,  is  to 
invest  the  company  with  absolute  property  in  the  chattel.  I 
am  unable  to  perceive  any  reason  in  principle  why,  if  this 
chattel  has  been  rendered  bv  defendants'  want  of  due  care  as 
a  carrier  for  hire  received  useless  to  plaintiff  in  relation  to  the 
purpose  for  which  alone  he  required  it,  the  compan}"  should 
not  be  obliged  to  pay  the  full  value  of  it,  and  (receiving  the 
chattel  then  made  by  force  of  law  its  own)  have  imposed  on  it 
the  burden  of  making  it  available  by  sale  or  otherwise  for 
the  purpose  of  indemnifj'ing  the  company. 

The  counts  are  what  under  the  old  system  would  have 
been  counts  in  assumpsit,  but  our  Legislature  has  done  what 
in  England  the  commissioners  recommended  but  was  not 
done,  namely,  abolished  a  distinction  between  forms  of  action 
in  the  writ  or  other  proceedings  (see  sec  2  of  Practice  Act) 
Formerly  it  would  have  been  necessary  in  this  case — it  is  not 
necessary  now — to  declare  either  in  trespass  on  the  case  for  a 
tort,  or  in  ti*espass  on  the  case  on  -contract  Besides  it  has 
long  been  settl  ed  that  proceedings  against  caniers  may  be  at 
the  election  of  the  plaintiff  in  tort  or  in  osaumpsiL  (See 
Sdwyn,  N.  P.,  459,  title  "  Carriers.")  I  feel,  therefore,  that  I 
am  quite  at  liberty  to  consider  the  proceedings  in  this  case  to 
have  have  had  their  origin  In  an  action  brought  against  the 
defendant  company  in  toH,  ^  fc^r  at  least  as  to  make  appli- 
cable to  the  determination  of  it  all  authorities  which  refer  to 
actions  brought  against  carriers  when  sued  in  taii.  In  short, 
it  is  undeniable  that  the  ingredient  of  tort  enters  into  every 
such  action  as  this  from  the  mere  relation  of  the  parties  to 
each  other.  That  is  a  relation  of  the  plaintiff  bailor,  and  the 
defendant  bailee  carrying  goods  for  hire,  and  liable  by  the 
custom  of  the  realm,  as  well  as  by  contract  expressed  or 
implied.  Kent  says  (vol.  2,  p.  506) :  "  On  a  recovery  by  law 
in  an  action  of  trespass  or  trover,  (and  these  alone  are  stated 
from  the  necessary  generality  of  the  terms  of  the  rule  as  laid 
down  by  the  commentator),  of  the  value  of  a  specific  chattel 
of  which  the  possession  has  been  acquired  by  Uyi%  the  title  of 
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the  goods  is  altered  by  the  recovery  and  is  transferred  to  the 
defendant^  and  the  damages  recovered  are  the  price  of  the 
chattel  so  transferred  by  the  operation  of  law."* 

The  principle  jof  this  plainly  is,  that  where  a  party  has 
been  obliged  to  pay  in  damages  the  value  of  a  chattel,  property 
in  the  chattel  rests  in  him.  In  AdUima  v.  Broughton^  2  Str., 
1078,  plaintiff  recovered  in  trover  against  the  captain  for  yam 
consigned  to  him.  The  captain  obtained  an  injunction  on 
showing  the  goods  were  delivered  to  the  defendant,  the 
plaintiff  brought  on  an  action  against  him  and  held  him  to 
bail,  and  the  Court  discharged  him  on  a  common  bail,  for  by 
the  former  recovery  the  property  rested  in  the  captain,  (now 
mark  the  reason  given  by  the  Court),  "  the  plaintiff  hamng 
damages  in  lieu  (hereof,  and  therefore  in  this  action  he  could 
not  say  the  goods  were  his."  In  the  same  case,  reported  by 
Andrewe,  the  Court  said:  "The  property  in  the  goods  is 
entirely  altered  by  the  judgment  against  Maeon^  and  the 
damages  required  in  the  first  action  is  the  price  thereof ;  so 
that  he  hath  now  the  same  property  therein  as  the  origiual 
plaintiff  had,  and  this  against  all  the  world." 

In  a  case,  cited  by  Kent,  we  find:  "A,  in  trespass 
against  B  for  taking  a  horse,  recovers  damages;  by  this 
recovery  and  execution  thereon,  the  property  of  the  horse 
is  vested  in  B ;  eolutio  pretii  emptionis  loco  hahetur,  (i,  e., 
payment  of  the  value  of  the  value  of  a  chattel  in  damages  is 
equivalent  to  a  purchase  of  it).  So,  again,  in  Sliephard's 
Touchetone,  p.  228,  title  "  Qif  t,"  it  is  said :  "  So  where  one 
doth  take  my  goods  as  a  trespasser,  and  I  recover  damages 
for  them  in  a  suit  at  law,  in  this  case  the  law  doth  give  him 
the  property  of  the  goods ;  (why  ?)  answer  as  the  learned 
author  goes  on  to  say,  "  because  he  hath  paid  for  them'* 

The  form  of  action  cannot  possibly  touch  the  principle  of 
all  these  authorities.  They  include  this  very  case,  and  in 
efiect  say,  if  this  defendant  company,  (sued  in  toi't  and  in 
aaeumpait),  is  obliged  to  pay  in  damages  the  value  of  this 
oil-cloth,  the  oil-cloth  thereupon  becomes  the  property  of  tho 
company,  beoauae  it  hoe  paid  for  it. 
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A  wtrr  of  attadiintnt  ondor  the  Insolrent  Aet  of  1889,  ftsviic  ^Mi^  lanaA  al  Iha  I 
of  ptointfff  agaidflt  dafendftnt,  tho  latter,  (breo  dajrt  befioro  Iho  rttam  Aiy  ol  tho  «illv 
pTDCttrod  >  nito  n<h'  to  — t  the  al  toefament,  the  writ  and  othtr  profdti^a  tltetoon  niHtL  IW 
rule  waa  taken,  amonff  other  thing*  on  reading  the  aaUhfii  of  dafeBdaat  avoffH  beHir 
WllUam  Akina,  dea^nated  aa  a  oommlaatoner  tor  taklog  alMailla  to  he  oaad  fai  Ihafftiiaieai 
Court,  Comity  of  Coldiettar,  and  the  aflktavlt  of  Joaeph  Konaaa  BlleMa,  owom  at  HalHtt 
heiora  C.  M.  Nutting,  dealgnaled  aa  a  Corominloner  of  Sapceme  Covrt,  Oovntjr  of  RyOu. 
The  mle  harlnjr  been  made  abeohite  aetttng  the  attachment  aeMe,  "filalnttt  appealed  on  tfaa 
fiounda,  among  others,  that  the  Judge  In  Inaolvencj  had  no  jortadfationtomBketiwoidar, 
that  the  aAdaviU  were  Improperly  tworu,  betng  required  hy  the  Act  to  be  awora  hjr  eOeen 
H>pointed  by  the  OBurt,  and  that  defendanfk  petition  to  aat  arfdr  the  writ  waa  pttiiiaHin.  ta 
being  praeented  bef oie  the  return  day  of  the  writ. 

ir«M,  lat.  That  the  Judge  poaaeaaed  /orladlctton  nnder  aeeiloa  SO  of  the  Ael  which 
empowen  him  to  entattaln  a  petftlen  to  eat  arida  the  witt  under  the  preirraianB  of  aaetion  IS. 

tad.  That  from  the  mere  ftwt  of  the  eommfaaleoen  acthvg,  there  waa  n  praeumption  hi 
favor  of  their  authority  which  muat  atand,  until  deatroyed  bj  evidanoe  aaWlilent  to  aenMlate 
It. 

Sid,  That  it  waa  left  by  the  Act  in  the  dlecretioo  of  the  party  pelltloofttr,  whether  he- 
would  await  the  return  day  or  not,  the  woida .  being,  "  Mtij  petition  the  Judfe  at  any  time 
within  tluee  daya  from  the  return  day  of  the  writ,  bui  net  t^fUrwasda.'*  QiNnrr,  whtthir  thr 
«Tit  could  be  net  aaide  until  actually  returned. 

The  Act  prorkiing  that  the  petition  te  to  be  heaid  and  determined  in  n  rammary  manner, 
'MtlilMrtheleamed  Judge  to  decide  what  that  *fummaiy  nMnner'  of  henrlng  riaaDhe,and 
aa  regarda  the  nature  and  effect  of  the  evidence  by  which  hie  detennbiatloQ  b  to  be  governed; 
provided  It  be  legal  and  aufBdent  evidenoa.** 

The  learned  Judxe  having  preeeeded  by  order  iiM. 

Held,  that  that  oooree  waa  perfectly  unebjeetlonable^  whethet  viened  Is  regaid  to  the- 
dieerctlon  ao  ezerelied,  or  to  the  nature  of  tho  mode  of  preoeedlnir  Ite^ 

A  oommhaioner  who  b  in  praetloe  and  lawfully  reeognlaed  by  the  Oouii  (ai  would  be 
Aklne  or  Nutting)  aa  an  olllcer  legally  exerciaing  a  funetlon  ao  fanportant,  la  withhi  tibenanalag 
et  the  worda  of  aectkm  123,  "  A  commlaeioner  appointed  br  the  Court;** 

WiLKiNS,  J.,  now,  (January  13th   1872,)  deliTored  the 
judgment  of  the  Court  :— 

On  the  22nd  of  Aiiguii,  1870,  the  Judge  of  Probate  for 
the  County  of  Halifax,  and  "  Judge  of  the  Insolvent  Court 
for  the  City  and  County  of  Halifax**  issued  under  the  seal  of 
this  Court  a  writ  of  attachment,  directed  to  the  Sheriff  of  the 
County  of  Colchester,  against  the  estate  and  effe^  of  one 
James  Foreman,  (described  therein  as  broker  and  dealer  in 
exchange),  returnable  on  the  13th  of  SepUftrJber  then  next 
The  writ  is  in  the  form  prescribed  in  the  appendix  to  the 
IiMclvent  Ad  of  1869.  Tlie  application  for  the  writ  appears 
to  have  been  made  to  the  Judge  under  sec  20  of  that  act^  and 
to  have  been  founded  on  the  affidavits  of  George  Lang,  Henry 
D.  Blaekadar,  and  John  McKenzie.  Their  contents  disclosed 
such  facts  and  circumstances  as  satisfied  the  learned  Judge 
'*  that  Foreman  was  insolvent  within  the  meaning  of  the  act, 
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and  that  his  estate  had  become  subject  to  compalsoiy  liqui* 
dation.'*  Afterwards,  and  on  the  10th  September  of  the  same 
year^  the  learned  Judge  on  the  petition  of  Foreman  granted 
an  order  niai  to  set  aside  the  attachment  made  under  the 
"writ,  together  with  the  writ,  and  other  proceedings  thereon, 
unless  cause  to  the  contrary  should  be  shown  before  him  on 
the  twenty-first  day  of  the  last  mentioned  month.  The  order 
was  made  on  reading  the  writ,  the  affidavits  on  which,  it  was 
founded,  and  the  affidavits  of  James  Foreman,  James  Steinson 
and  Joseph  Norman  Ritchie,  with  the  exhibits  attached,  and 
also  the  petition  of  the  said  James  Foreman,  The  affidavit 
of  Foreman,  dated  the  9th  of  September,  1870,  was  sworn  to 
at  Londonderry,  in  the  County  of  Colduste^*,  before  WiUiam 
Akins,  designated  as  Commissioner  for  taking  Affidavits  to 
be  used  in  the  Supreme  Court,  County  of  Colchestet*  The 
affidavit  of  Joseph  Norman  Ritchie,  dated  the  10th  of  Sqh 
tember  in  the  same  year,  was  sworn  at  Halifax,  before 
C.  JH.  Nutting,  designated  as  Commissioner  of  Supreme  Court, 
County  of  Halifax. 

the  learned  Judge  was  moved  to  act  in  the  matter  last 
mentioned  by  a  petition  presented  to  him  on  the  9th  day  of 
September,  (and  therefore  four  days  before  the  return  day  of 
the  writ),  by  the  said  James  Foreman,,  representing- that  be 
was  not  a  trader,  nor  had  been  snch  since  the  operation  of  the 
Insolvent  Act,  also  that  he  wat  not  a  debtor  of  the  said 
George  Lang,  and  praying  that  the  writ  and  proceedings 
thereunder  should  be  set  aside.  On  the  20th  of  October,  1870, 
the  learned  Judge  having,  as  his  written  judgment  recites,  on 
the  28th  September  And  on  subsequent  days  heard  the  case 
fully  at^ed  by  counsel,  delivered  a  judgment  which  concluded 
in  terms  as  follows :— Having  as  I  believe  fully  considered  the 
points  brought  under  my  notice,  I  have  only  to  repeat  that  if 
the  plaintiff  desires  a  hearing  for  the  purpose  of  producing 
witnesses  upon  any  points  in  the  case,  on  application  a  day 
shall  be  appointed.  In  the  event  of  the  plaintiff  not  making 
the  application  within  ten  days  from  this  date,  the  rule  must 
be  made  absolute  with  costs.  "  This,"  continued  the  learned 
Judge,  "  is  of  course  without  prejudice  to  the  pkintiff  as  to 
appeal,  and  the  rule  absolute  is  not  to  be  taken  until  after 
the  expiration  of  the  ten  days."     On  the  2nd  November 
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f  ollowing»  the  learned  Judge  gave  the  plaintiff  leave  to  appeal 
from  his  order  abeolate  dated  the  Slet  October,  1870,  setting 
aside  with  costs  the  writ  of  attachment  and  all  proceedings 
thereunder.  The  grounds  of  appeal  as  stated  at  the  aigument 
do  not  differ  from  those  taken  before  the  learned  Judge  by 
the  plaintiff,  as  we  gather  from  the  judgment  Thb  jurisdic- 
tion in  the  matter  before  him  was  questioned,  but  nothing 
can  be  clearer  than  that  the  learned  Judge  possessed*  it.  It 
was  exercised  profewedly  under  sea  26,  and  the  case  before 
the  learned  Judge  was  not  that  one  only  excepted  case  that 
is  mentioned  in  the  statute,  viz.,  the  case  of  a  debtor  who  had 
presented  a  petition  under  and  according  to  sec.  15.  Sea  20 
prescribes  the  mode  of  proceeding  to  be  adopted  to  place  an 
estate  in  compulsory  liquidation,  in  the  Provinces  of  Ontario, 
New  Brtunsunck  and  Nova  Scotia,  as  distinguished  from  the 
Province  of  Quebec,  to  which  the  provisiont»  of  sea  19  apply. 
In  any  case  where  no  proceedings  have4)een  taken  by  a 
debtor  under  sea  15,  but  in  which  a  writ  of  attachment  has 
issued  in  this  Province  under  sea  20.  the  Judge  of  Probate 
may  entertain  a  petition  to  set  aside  the  writ  under  the  pro- 
visions of  sea  20,  and  such  petition  must  be  "heard  and 
determined  in  a  summary  manner  and  conformably  to  the 
evidence  adduced  before  the  Judge  therein."  It  is  for  the 
learned  Judge  to  decide  what  that  "summary  manner**  of 
hearing  shall  be,  and  as  regards  the  nature  and  effect  of  the 
evidence  by  which  his  determination  is  to  be  governed,  pro- 
vided it  be  legal  evidence  and  sufficient  evidence,  the  learned 
Judge  ought  not  to  be  interfered  with  by  this  appellate 
Court,  to.  which  his  decision  is  inade  subject.  The  learned 
Judge  thought  proper  to  proceed  summarily  by  order  nisi, 
and  I  am  of  opinion  that  that  courso  was  perfectly  unobjec- 
tionable, whether  viewed  in  regard  to  the  discretion  so 
exercised,  or  to  the  nature  of  the  mode  of  proceeding  itself. 
The  law  requii*ed  the  learned  Judge  to  determine  conformably 
to  the  evidence  adduced  before  him.  A  material  part,  if  not 
Ihe  whole  of  that  evidence,  so  far  as  the  petition  is  concerned, 
consisted  of  the  affidavits  of  Foreman  and  of  Ritchie.  The 
plaintiff  insists  they  have  not  the  chai-acter  of  evidence 
because  the  first  was  sworn  to  before  Akine  and  the  second 
before  NutHng,  neither  Akme  nor  NtUHng,  as  is  contended, 
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being  empowered  to  attest  the  affidavits  sworn  to  before 
them.  In  support  of  this  contention  we  have  been  referred 
see.  123,  which  enacts  that  "any  affidavit  requiring  to  be 
sworn  in  proceedings  in  insolvency  may  be  sworn  before  any 
commissioner  for  taking  affidavits  appointed  by  any  of  the 
Courts  of  Law  or  Equity  in  any  of  the  said  Provinces.  Now 
it  may  be  that  neither  Akine  nor  NuMmg  had  been  appointed 
a  commissioner  by  the  Court  or  by  the  Court  of  Equity ;  but 
I  am  not  aware  that  I  can  take,  or  that  the  learned  Judge 
below  could  have  taken  judicial  notice  that  he  had  not  been 
so  appointed.  This  I  know,  that  if  an  affidavit  purporting  to 
be  sworn  before  either  of  these  two  persons  designated  as  in 
the  affidavits  in  question,  had  been  presented  before  me,  I 
should  receive  it  and  act  on  it,  without  enquiring  into  the 
actual  authority  of  the  person  before  whom  it  was  sworn. 
That  circumstance  undoubtedly  might  have  been  inquired  into 
if  proper  steps  had  been  taken  before  the  Judge  of  Probate  in 
accordance  with  established  practice. 

The  presumption  of  authority  arising  from  the  mere  fact 
of  actbg  as  if  authorized,  and  which  we  recogniise  daily,  must 
stand  until  it  is  destroyed  by  evidence  sufficient  to  annihilate 
it  Cheney  v.  CowrloiB^  13  C.  B.,  N.  S.,  034,  reviews  all  the 
previous  authorities  on  this  particular  point  of  our  inquiry, 
and  those  authorities  show  the  length  to  which  the  Courts 
have  gone  to  support  the  jurat  of  affidavits,  even  where,  in 
strictness,  defective,  vi  res  magis  vaieat  qv4iin  pereat.  Of 
course  it  is  obvious,  that  in  the  particular  case  to  annul  judi- 
cially, in  our  appellate  jurisdiction  th3  evidence  on  which  the 
judgment  of  the  learned  Judge  below  rests,  assuming  that 
judgment  to  be  right,  on  such  a  mere  technical  ground  as 
that  on  which' that  evidence  is  impugned,  would  be  in  view 
of  the  consequences,  which  in  such  a  case  we  ought  to  regard, 
perfectly  monstrous.  There  cannot  be  the  least  doubt  that 
either  of  the  defendants,  if  he  has  sworn  falsely,  can  be  con- 
victed of  perjury.  Moreover,  I  am  prepared  to  hold  that  a 
commissioner  who  is  in  practice  and  in  fact  lawfully  recog- 
nized by  this  Court,  (as  would  be  Akina  or  NvMing),  as  an 
officer  legally  exercising  a  function  so  important,  is  within 
the  meaning  of  the  words  of  sec.  1*23,  "a  commissioner 
appavnted  by  this  Court"    No  unwarrantable  liberty  is  taken 
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with  the  word  "  appointed  "  in  the  connection  in  which  it  is 
pr^aentedt  to  construe  it  in  the  sense  of  "  legally  sanctioned/' 
or  **  legally  designated." 

Another  ground  of  appeal  is  that  the  petition  of  Foreman 
was  presented  prematurely,  and  that  he  was  bound  to  defer  it 
until  after  the  return  day  of  the  writ  The  words  of  the 
section  are:  "May  petition  the  Judge  at  any  time  within 
three  days  from  the  return  day  of  the  writ"  It  is  insisted 
that  they  require  that  the  ^tition  shall  not  be  presented 
until  that  day,  although  the  right  to  petition  is  extended  to 
the  period  of  three  days  next  ensuing  such  return  day.  The 
words  that  immediately  follow  those  referred  to  show  the 
true  construction  of  the  former,  and  answer  the  objection 
taken.  They  are,  "but  not  afterwards."  These  last  show 
that  the  Legislature  merely  intended  to  fix  three  days  after 
the  return  day  of  the  writ  as  the  utmost  limit  up  to  which 
the  privilege  of  petitioning  should  be  exercised,  leaving  it 
discretionary  with  the  party  desiring  to  petition  to  await  the 
return  day  of  the  writ  or  not.  The  Legislature  has  not  said 
that  the  petition  shall  not  be  presented  before  the  return 
day.  There  could  be  no  conceivable  reason  in  the  leg^lative 
mind  to  require  petitioning  to  set  aside  the  writ  to  be 
deferred  until  the  return  day.  There  would  be  a  reason  why 
the  writ  should  not  be  actually  set  aside,  perhaps  it  could  not 
be  set  aside  by  the  Judge  until  it  was  actually  returned. 

It  only  remains  to  inquire  whether  the  learned  Judge 
below,  in  determining,  as  it  appears  by  the  rule  absolute  he 
did  determine,  to  set  aside  the  writ,  had  evidence  adduced 
before  him  to  warrant  that  decision.  I  am  of  opinion  that 
placing  the  contents  of  the  affidavits  of  Foreman  and  RiUkit 
in  the  one  scale,  and  those  of  the  affidavits  whereby  Lan^ 
supported  his  application  for  the  writ,  with  those  of  the  other 
affidavits  subsequently  adduced  by  him  in  the  other,  the 
learned  Judge  below  had  sufficiently  preponderating  evidence 
before  him  to  support  his  determination  to  set  aside  the  writ 
within  the  intendment  of  sec.  26.  I  the  less  hesitate  to  form 
this  conclusion  when  I  reflect  that  Lang  declined  the  privilege 
which  the  learned  Judge  conceded  to  him  to  produce  further 
evidence  to  establish,  first,  that  Foreman  was  a  trader  within 
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the  meaning  of  the  act,  and,  secondly,  to  show  that  Lung  was 
Forenian'e  creditor  and  not  his  debtor. 

I  purposely  forbear  from  expressing  further  than  must  be 
implied  from  what  has  been  stated,  any  opinion  as  to  what 
constitutes  a  trader  under  the  Insolvent  Act  of  1SG9,  or  as  to 
what  steps  are  required  to  be  taken  in  the  Probate  Court  in 
order  to  place  an  estate  in  compulsory  liquidation.  My 
opinion  is  that  the  order  absolute  of  the  learned  Judge  below 
should  be  confirmed,  and  with  costs. 


SILVER  ET  XL.  v.  PETITMAITRE. 

A  4»Mai  «H«i  i«M  obUliMd  fraoi  •  Judge  of  the  Supreme  Covrt  to  wt  ukU  si  writ  o( 
vttednneot  In  »  nit  deptmdlng  In  the  Ineoh'ent  Court.  No  certiorari  or  other  proceeUiiig  bad 
iMoed  to  teriof  the  eauee  up  to  the  Supreme  Court. 

HUd,  thftt  the  DToceediflir  woe  eoram  nou  judice.    The  rule  niiC  was  dlicharvv^l. 

McCuLLY,  J.,  now,  (January   15th,   1872,)  delivered  the 
Judgment  of  the  Court: — 

This  is  a  suit  depending  in  the  Insolvent  Court,  tlie 
writ  of  attachment  in  which  issued  the  10th  Mai/f  1S70,  and 
is  signed  by  WUliam  -Iloive  as  Registrar,  under  an  order 
issued  by  William  SiitherUind,  Judge  of  Prol)ate  for  Halifax 
Couty,  based  upon  affidavits  of  plaintiff  and  othei*s.  On  the 
17th  Jl/aj/,  1870,  Harris  H,  Bliyh  makes  an  affidavit  in  the 
cause,  sworn  to  before  C,  M.  Nutting,  a  Commissioner  of  the 
Supreme  Court,  setting  forth  the  above  facts,  and  attache<^ 
copies  of  the  papers  above  referred  to,  and  api»lies  to  aiid 
obtains  from  Mr.  Justice  Dodd,  a  Judge  uf  the  Supreme 
Court,  an  order  7im,  returnable  at  Chambers,  to  set  aside  the 
writ  of  attachment  and  the  onlur  therefore  for  alleged  irregu- 
larity, becaUvse  the  writ  was  signed  by  tl»e  Regis'ror  and  not 
the  Judge  of  Probate,  and  because  the  order  has  no  date. 
This  order  l»ears  date  the  17th  May.  returnable  the  24th, 
1870,  and  contains  a  stay  of  proceedings. 

The  cause  was  entered  on  tlie  docket  of  arguments  by 
what  authority  does  not  appear,  and  came  up  and  was  spoken 
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to  by  McDonald  on  behalf  of  the  order  and  ThoTnpson^ 
contra.  But  the  proceeding  is  coram  nonjudiee.  The  caoae 
is  not  in  the  Supreme  Court.  It  was  commenced  in  the 
Court  of  Probate,  and  no  certiorari  or  other  proceeding  has 
ever  issued  to  bring  it  here.  The  Judge  who  granted  the 
order  nisi  does  not  appear  to  have  any  jurisdiction  in  the 
case.  His  order  was  returnable  to  Chambers  and  not  to  this 
Court.  It  is  true  that  endorsed  on  the  copy  of  the  order  nUi 
is  an  agreement  between  the  attorneys,  extending  it  to  Jvly 
term,  and  touching  an  amendment  as  to  the  date  of  order  for 
attachment,  but  this  confers  no  jurisdiction.  Nor  is  any 
authority  cited  to  show  that  a  stranger  can  intervene  as 
in  this  case  to  set  aside  a  plaintiff's  process  in  a  cause ;  for 
aught  that  appears  he  is  in  no  way  interested,  either  as 
plaintiff,  defendant  or  otherwise.  The  order  niH  must  be 
discharged. 
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Is  an  action  tor  •nterlair  plaintlfl*!  land,  brMldnf  optn  a  ban,  and  daatroyfay  eootorttr 
plotiiilff  was  cloariy  prorod  to  bav«  bean  in  poaN«lnn  al  tha  Una  of  Ilia  eooBmiMloa  of  tiM 
traapQM  oompblnod  of.  A  verdict  baTing  baan  found  for  plalnttt,  and  a  nalo  obtainad  to  lat 
tha  verdict  aalde. 

lieldt  that  ptointlff  being  prorad  to  ba  in  pomaJpn,  H  traa  Inoipnbanl  upon  defendant  lu 
ehow  bj:  dear  and  poeitive  evldenoe  that  the  light  of  proper^  was  in  blia,  and  ha  having 
failed  to  do  ao,  the  verdict  coold  not  ba  dialurhed* 

DesBarkes,  J. — now,  (January  15th:  1872,)  delivered  the 
judgment  of  the  Court : — 

This  was  an  action  for  entering  the  plaintiff's  land  and 
breaking  open  and  entering  his  bam,  situate  at  the  Soutli 
Joggins,  in  the  County  of  Cwmhe^iand^  destroying  and 
breaking  to  pieces  the  doors  of  the  bam,  &c.,  and  cutting 
away  and  tearing  down  stands  constracted  therein  for  plain- 
tiff*s  horses,  and  casting  out  and  destroying  the  plaintiff*8  hay, 
oats  and  straw.  The  defendants  by  their  first  plea  deny  the 
entry  into  plaintiff's  land,  and  the  breaking  into  and  opening 
hb  barn ;  secondly,  they  say  that  the  lands  and  bam  were 
not  the  lands  and  bam  of  the  plaintiff;  thirdly,  that  the  lands 
and  barn,  &e.,  were  the  lands  and  bam  of  Oeorge  W.  CutteVr 
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one  of  tbe  defendants.  There  were  two  other  pleas  to  which 
it  is  unnecessary  to  refer,  th'ose  I  have  mentioned  being  the 
main  and  only  pleas  relied  upon  as  a  defence  to  the  present 

action. 

It  appears  from  the  evidence  of  the  plaintiff  that  having 
rented  a  house  and  bam  wi£h  certain  land,  situate  at  the 
South  Joggins,  from  OUberl  Seaman,  a  son  of  Amos  Seammi^ 
the  former  owner  of  the  Miwudie  estate,  he,  the  plaintiff, 
entered  into  possession  of  the  premises  on  or  about  the  first  of 
JanvMTft  1868,  being  a  couple  of  months  after  his  tenancy 
commenced,  which  was  to  continue  for  six  months  at  a  rent 
of  between  96Q  and  f70,  being  allowed  the  privilege  of  cutting 
and  taking  away  timber  off  t|ie  woodland  of  the  lessor ;  that 
shortly  after  he  had  entered  into  possession  of  the  premises, 
Cviter,  the  principal  defendant,  accompanied  by  the  two  other 
defendants,  WHsan  and  BaXnne,  came  there  and  ordered  him 
to  quit  the  premises,  giving  him  but  half  an  Hour  to  do  so, 
and  telling  him  "  if  he  did  not  dear  out  he  would  clear  him 
out  f*  that  the  plaintiff  not  having  com'plied  with  this  unex- 
pected and  peremptory  order,  the  defendants  then,  proceeded 
to  carry  out  the  threat  made,  by  forcibly  breaking/  and 
entering  into  the  plaintiff's  bam,  and  committing  the  various 
sSets  complained  of,  all  of  which  are  detailed  in  the  report  of 
the  learned  Judge  before  whom  the  case  was  tried.  The 
plaintiff  in  his  cross-examination  states  that  when  he  moved 
into  the  house  Judas  Baurke  and  his  family  were  there,  and 
that  he  permitted  Baurke  to  remain  in,  and  to  occupy  part  of 
the  house  under  him  ;  that  a  man  named  Spencer  was  also  in 
the  house  and  moved  out  shortly  after  plaintiff  came  there, 
having  been  notified  and  required  to  quit  by  Oilhert  Seaman. 
The  plaintiff  does  not  state  by  whose  authority  Bov/rhe  and 
Spencer  entered  into  the  house,  but  it  appears  from  the  testi* 
mony  of  Amoe  Seamam,  one  of  the  plaintiff's  witnesses,  that 
Bou/rke  occupied  under  Rufua  and  Oilhert  SeaTnan,  and  that 
he  continued  to  occupy  the  house  after  Otdter  got  his  lease. 
This  witness  further  states  that  the  bam  was  built  after 
Cutter  received  his  lease,  for  a  shanty  for  McOrath^  who 
worked  under  C\Mer^  and,  as  he  thinks,  occupied  it  in  the 
summer  of  1867.  The  testimony  of  the  plaintiff's  wife  corro- 
borates his  own  testimony  as  to  the  defendants'  breaking  and 
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eoiering  into  the  bun,  &c.,  and  throwing  out  oC  doors  the 
property  he  had  in  it^ 

Being,  then,  dearly  in  possession  of  the  barn  as  the  tenant 
of  OUbert  SeanuiT^  who  claimed  a  right  of  property  therein. 
the  jJaintiff  had  a  rights  whether  OilbeH  Seaman  was  or  was 
not  the  true  owner  of  it^  to  maintain  an  action  against  any 
peraon  encroaching  on  his  possesaon,  not  being  the  legal 
owner,  and  therefore  the  only  question  to  be  considered  in 
this  case  Is^  whether  Cutter,  by  whose  command  the  acts  com- 
plained of  were  committed,  had  al  the  time  a  legal  right  to 
the  property,  and  was  justified  in  entering  into  the  barn  and 
wresting  the  possession  of  it  from  the  pfauntifi. 

Cutter  claims  tinder  a  lease  from  Amos  Seaman^  the 
original  owner  of  the  Minudie  estate^  dated  May  1st,  1862, 
whereby  Amos  Seaman  demised  to  htm  ''aU  those  certain 
quarries,*'  &c.,  (here  read  the  description  in  the  lease).  This 
then  was  a  lease  of  certain  giindstone  quarries  and  reeCs  of 
stones  at  the  South  Joggins,  for  the  working  of  which  certain 
privileges  were  granted  to  CiiMer,  the  lessee,  by  the  lessor ; 
among  these  was  the  right  to  occupy  the  sheds,  buildings  and 
erections  at  Loiver  Cove,  and  to  exercise  such  control  of  the 
lands  and  premises  within  the  limits  defined  as  might  be 
required  for  the  working  of  the  quarries.  We  must,  therefore, 
carefully  read  the  evidence  to  see  if  it  is  sufficient  to  show 
that  the  barn  of  which  the  plaintiff  was  in  possession,  and  on 
which  the  defendants  forciblv  entered,  was  one  of  the  build- 
ings  contemplated  by,  and  included  in  the  lease  from  Amos 
Seaman  to  the  defendant  Cutter;  for  upon  this  important 
fact  the  defence  in  this  case  entirely  depends.  In  Bam- 
hridge*8  Treatise  on  Hie  Law  of  Mines  and  Minerals,  p.  135, 
speaking  of  mining  leases  for  the  working  of  coal  and  other 
mines,  he  says :  "  AH  rights  which  ai*e  not  implied  by  law, 
such  as  the  right  to  erect  houses  for  workmen,  furnaces  and 
buildings  for  smelting  and  refining  ores,  for  making  use  of 
any  of  the  other  materials  on  the  lands  not  included  in  the 
grant  must  be  expressly  mentioned ;  for  however  important 
they  may  have  been  in  the  contemplation  of  the  parties,  they 
are  not  strictly  necessary  for  the  full  operation  of  the  grant  or 
lease.    In  shoi*t,  all  rights  which  are  not  x)bviously  implied  by 
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law,  and  which  are  intended  to  be  conferred,  should  be  clearly 
expressed  on  the  face  of  the  instrument.*'  Now  it  is  clear 
that  while  the  lease  gave  Gutter  the  right  to  occupy  the 
buildings  that  were  then  erected  at  Loxoev  Cove,  and  to 
exercise  control  of  the  lands  and  premises  within  the  limits 
defined  in  it,  it  gave  him  no  right  to  e)*ect  any  buildings 
there,  and  as  it  appears  from  the  evidence  on  both  sidea  that 
the  bam  in  question  was  erected  by  the  two  McGmtJia,  not 
for  Cutter  hxit  for  themselves,  long  after  the  lease  from  'Amoe 
Seaman  was  executed,  two  questions  arise,  first,  was  the  bam 
erected  within  the  limits  defined  in  the  lease  ?  and,  secondly^ 
if  so  erected,  was  it  a  building  which  Cutter  had  a  right  to 
take  and  occupy  for  the  purpose  of  working  the  grindstone 
quarries  f  The  first  is  the  more  material  question  of  the  two» 
for  if  we  could  come  to*  the  conclusion  that  the  barn  was 
actually  built  within  the  limits  defined  in  the  lease,  the  claim 
set  up  by  Cutter  to  it  would,  I  think,  be  materially  strength- 
ened, but  the  evidence,  as  I  read  it,  does  not  go  far  enough, 
inasmuch  as  it  does  not  show  that  the  barn  was  actually  built 
within  the  limits  defined,  as  I  think  it  ought  to  have  done  in 
a  case  like  this,  where  the  defendants  have  ventured  to  com« 
mit  acts  which  none  other  than  a  pei'son  lawfully  entitled  to 
the  property  could  justify. 

The  evidence  of  the  defendant  Cutter  is  inconsistent  with 
itself  and  by  no  means  satisfactory.  He  says:  "The  house 
and  barn  are  situate  at  the  South  Jogging,  Lmoer  Cove ;  1 
received  possession  of  the  house  and  barn  in  question  under 
my  lease;  Judos  Bourke  then  occupied  the  house;  he 
entered  on  my  work  and  continued  till  the  fall  of  1868,  and 
paid  me  rent  for  the  house.'*  So  far  as  the  house  is  concerned 
it  may  be  assumed  that  it  was  one  of  the  buildings  which 
Cutter  had  a  right  to  occupy  in  working  the  quarries.  In  the 
very  next  sentence  he  says :  **  7'he  barn  was  put  up  in  the 
spring  of  1867  ;  Thomas  and  John  McGraih  built  it  for  occu- 
pation while  working  in  my  quarries  ;  I  bought  it  when  they 
left  in  the  fall  of  1866."  In  making  this  latter  statement  he 
either  made  a  mistake  or  stated  what  was  obviously  incorrect. 
He  adds:  "I  informed  the  plaintiff*  the  building,  (referring 
to  the  barn),  was  mine,  and  that  I  had  bought  it  from 
the  McGrathsJ*     In  his  cross-examination  ho  says  :   *'  The 
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McOraihs  paid  me  for  th^  lumber  wherewith  the  bam  was 
bailt,"  thereby  admitting  it  to  have  been  built  by  them  for 
and  on  their  own  account,  a  circumstance  which,  in  the 
absence  of  proof  to  the  contrary,  would  justify  the  inference 
that  it  could  hardly  have  been  built  on  the  land  over  which 
he,  Cutter,  had  a  right  to  exercise  a  control,  for  if  it  had  been, 
it  is  not  to  be  supposed  he  would  have  purchased  it,  knowing 
it  to  be  his  own.  The  evidence  of  Alex.  WiUon,  the  other 
defendant,  who  was  also  examined  on  the  part  pf  the  defence, 
is  more  against  than  in  favor  of  th*  daim  set  up  by  CuUer. 
In  his  direct  examination  he  says  that  when  the  McQ-raJfhe 
left  the  barn  was  in  possession  of  CuUer,  but  in  his  cross- 
examination  he  says  that  what  he  meant  by  saying  that 
(hitter  was  in  possession  of  the  barn  when  the  MtOraths  left 
was  that  they  were  paid  for  it,  and  that  it  was  in  CtUtet^e 
property ;  but  when  it  is  considered  that  Cutter  himself  does 
not  venture  to  say  that  the  bam  was  within  the  limits  of  the 
land  descriLed  in  the  lease  which  he  was  to  occupy  in  connec- 
tion with  the  quaiiies,  but  little  weight  ought  to  be  attached 
to  that  statement  He  adds:  ''The  land  is  entirely  open 
where  the  bam  and  house  are,  except  a  fence  put  up  by 
OHhert  Seaman ;  the  fence  of  Seanuva  is  between  the  bam 
and  the  company's  works."  If  in  making  that  statement  he 
meant  it  to  be  understood  that  the  fence  divided  the  land 
claimed  by  Seaman  from  that  held  by  Cutter  under  the  lease, 
and  that  the  bam  was  within  that  fence,  it  was  at  once 
destractive  of  the  defence.  It  may  be  that  he  did  not  mean 
it  to  be  so  understood ;  but  I  cannot  help  thinking  that  it 
was  a  great  oversight  to  leave  so  important  a  fact  as  this  in 
doubt  and  uncertainty r-a  fact  which,  if  established,  must 
have  put  an  end  to  this  suit 

The  remaining  witnesses  examined  on  the  part  of  the 
defence  gave  no  information  whatever  as  to  the  boundaries 
of  the  land  which  Cutter  was  entitled  to  occupy  in  connection 
with  the  quarries.  On  this  point  tbey,  like  Cutter  himself, 
are  silent ;  and  yet  the  Court  is  asked  to  set  aside  the  verdict 
found  for  the  plaintiff  on  the  ground  that  the  bam  in  question 
was  situate  on  the  land  described  in,  and  covered  by  the  lease, 
and  conseqently  the  property  of  Cutter,  one  of  the  defendants. 
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At  the  dote  of  the  defence  Gilbert  Seaman  was  called  as 
witness,  and  proved  that  he  had  put  the  plaintiff  in  posses- 
sion of  the  property  in  question,  and  that  he  built  a  fence  in 
1861  to  protect  it,  and  that  he  had  made  a  railroad  running 
40  or  50  feet  from  the  bam,  which  stood  south  of  the  railroad. 
In  the  absence  of  any  plan  marking  out  the  locality  and 
position  of  the  bam,  and  of  evidence  to  satisfy  our  minds 
that  it  was  within  the  limits  of  the  lease,  we  cannot  say  that 
it  was  the  property  of  the  defendant.  Cutter,  and  that  he  and 
the  two  other  defendants  acting  under  his  authority  and 
committing  the  acts  with  which  they  were  charged,  were  at 
all  justified.  It  is  enough  for  the  purposes  of  this  suit  that 
the  plaintifi  was  clearly  proved  to  be  in  possession  of  the 
bam  at  the  time  the  trespasses  were  committed,  and  being  in 
possession  it  was  incumbent  on  the  defendant,  Cutter,  to  show 
by  dear  and  positive  evidence  that  the  right  of  property  was 
in  him.  That  he  certainly  has  failed  to  show,  and  for  that 
reason  we  think  the  verdict  cannot  be  disturbed. 
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ACCEPTANCE,  Conditional. 

See  Obdbr. 

ACTION  ON  A  JUDGMENT. 

See  JUDOKBHT. 

ADJOINING  PROPRIETORS. 

J.  O.  and  P.  Cm  adjoiDfniBr  proprietor*  In  the  town  of  Liverpool, 
finder  whom  pUinti9  and  defenaant  renpectively  claimed,  for  the  pur- 
pose of  eettUns  dispntra  that  had  arisen  between  them  concerning  the 
line  between  their  lands,  entered  into  a  written  agreement  in  the  jear 
1800,  settling  the  line  in  dispate,  and  containing  the  following  clause: 
"  And  it  is  berebj  farther  agreed  by  and  between  the  said  J.  O.  and 
P.  C.  that  the  dock  between  their  whan-es  on  the  eastern  side  of  the 
aforesaid  line  of  separation  shall  forever  remain  open  as  it  now  stands, 
that  is  to  say,  that  neither  of  them  shall  fill  it  np  with  wharves  or  other 
incumbrances  whereby  the  convenience  of  the  same  may  be  damaged  to 
the  other  party."  From  the  date  of  the  agreement  down  to  1868,  J.  Q. 
and  those  holding  under  him  had  the  exclnsive  use  and  ]ioBses8ioB  of 
the  dock,  when  defendant  asserted  a  right  to  use  it  under  the  agreement, 
and  placed  vessels  therein.  Plaintiff  brought  trespass,  and  on  the  trial 
a  verdict  was  found  in  his  favor. 

A  rule  having  been  taken  out  to  set  the  verdict  aside,  the  Ceurt  were 
equally  divided. 

Sir  W.  TouKO,  C.J.,  was  of  opinion  that  a  use  in  common  of  the 
dock  not  having  been  expressly  declared,  it  could  not  be  inferred. 

DbsBabrbs,  J.,  was  of  opinion  that  the  exclusive  uses  by  J.  G.  and 
those  claiming  under  him  precluded  any  inference  frum  the  clause  ef 
the  agreement  recited  as  to  the  existence  of  a  tenancy  in  common. 

JoHNeTOirB,  £.J„  and  Wilkins,  J.,  were  of  opinion  that  the  rule  for 
a  new  trial  should  lie  made  absolute. 

Snow  V.  Morton i87 

See  TRBSPjLflt.    S. 

ADJUSTMENT  OF  AVERAGE 

See  Atbraob. 

ADVERSE  POSSESSION. 

See    Ejbctxbkt.    8. 

AFFIDAVIT,   ENTITLING   OP,   IN  PROCESS  OF  CERTIORARI. 

See  Cbrtiobari.    1  &  2. 
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>,  BOW  SWORN  WHBN  POR  USE  IN  InSOLTKNT  CoUBT. 
See  IxiOLYXVT  Act  op  1869.    8. 
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AGENCY. 

AGREEMENT. 

See  Ax>joixiKO  Fbopbistobb. 

ALIENAGE 

The  law  requirw  strict  proof  from  the  party  wbo  Mfei  op  alienage  ai 
againtt  title. 

Semhie,  that  no  long  as  a  rafflcient  estate  remains  rested  in  an  sUen 
he  may  maintain  ejectment 

QtMen,  as  to  an  alien  devisee  in  tnist  to  sell. 

It  is  not  competent  to  a  party  wbo  leoes  in  nnder  a  oootract  to  pu^ 
chase  to  avail  himself  of  the  defence  ef  alienage. 

Wiiliam  et  al  r.  M^en 157 

AMENDMENT. 

See  Pkactigb. 

ANSWER  TO  INJUNCTION. 

See  IvjtmcTiov,  Dissolving. 

APPLICATION  FOR  GOLD  AREAS. 

5m  PaocLAMATiox  OP  Gold  Dxstxict. 

APPROPRIATION  OF  FREIGHT. 

See  Bill  op  Exchavob. 

ARBITRATORS. 

See  Award. 

ARGUMENT,  appucation  for  immbdiatb. 

An  application  to  order  the  immediate  argument  of  a  mie  nisi  lor 
setting  aside  the  proceedings  herein  on  the  ground  of  irregularity  and 
nieganty  refused,  there  being  only  two  days  to  the  end  of  the  Term 
andthe  other  side  not  being  prepared  for  argument  and  opposing  the 
application. 

In  Ri Extetuion  of  Lockman  St 37 

ASSESSMENT  OF  BANKS. 

By  chapter  45,  B.  8.,  (8rd  series),  "  Of  County  Afsessments/'  sec.  1 5, 
it  was  enacted  that  the  words  "  personal  estate'"  and  **  personal  pro- 
perty/' for  the  purposes  of  the  Act,  shall  be  undersUxMl  to  include  "  all 
such  goods,  chattels  and  other  property,"  as  were  enumerated  in  sche- 
dule A.  thereto  annexed,  "and  no  other."  The  only  portion  of  schedule 
A  applicable  was  as  follows : — "  All  personal  chattels  ef  every  kind  and 
description  at  their  actusl  cash  value." 

The  Bank  of  Yarmouth  having  been  assessed  under  the  above  enact- 
ment, as  personal  estate,  for  $20,000,  the  average  amount  of  cash  on 
hand,  ana  for  $100,000,  cash  lent  out. 

Held,  that  the  Bank- was  liable  to  be  assessed  for  the  average  amount 
of  stock  on  hsnd,  and  the  value  of  personal  property  exdiuive  of  stock, 
but  not  for  the  amount  of  cash  lent  out. 

The  phrase  "  personal  chattels  "  means  "  only  such  things  as  animals^ 
hoQsehold  stnff,  money,  Jewels,  com,  garmmit^  and  ertixtmog  else  that 
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can  be  put  in  motion,  and  trnniferred  fW)m  place  to  plAce,  hat "  doee  not 
inclnde  choses  in  action,  note*  of  liand,  bor.dji,  and  secaritiefl  for  money 
loaned  or  dne,  which  may  be  realised  upon  bj  action  or  sait  or  other- 
wise. 

In  R§  The  Bank  cj  Yarmouth SOS 

ASSESSMENT,  county. 

See  ExBHPTiON  of  Railroav. 
ATTACHING    CREDITOR,    bights    of   against    creditor's 

ASSIGNEE. 

J.  C.  died  aboat  the  rear  1862,  possesaed  of  a  fond  amonnting  to 
.£8538  28.  4d.,  which  he'devised  to  truHtres  upon  certain  trutftn  in  favor 
of  hie  daughter  and  others,  and  npon  failure  of  such  devisee,  theu  to  his 
nieces  or  their  lawful  issue.  The  original  deyixcs  in  the  will  havinir 
failed,  a  rule  was  nuised  in  the  Equity  Coart,  on  a  suit  institnred  by 
the  trustees,  by  wnich  it  was  ordered  that  a  portion  of  the  fund  should 
be  distributed  and  paid  by  the  trustees,  in  certain  proportions,  among 
the  next  of  kin  of  the  said  J.  C. 

M.  W ,  being  entitled  as  one  of  the  next  of  kin,  with  J.  S  W.,  her 
husband,  executed  a  power  of  attornev  to  S.,  empowering  him  to  receive 
the  money  coming  to  her  by  virtue  of  the  said  will.  On  the  «1rd  April, 
1868,  8.  received  under  saici  power  the  sum  of  $1927  which,  on  the  same 
day,  was  attached  in  his  bauds  by  E.  B.  on  process  issued  against 
J.'S.  W.,  the  husband,  as  an  absent  or  absconding  debtor.  On  the  2drd 
February  previously,  J.  S.  W.  had  been  adjudicated  a  bankrupt  in 
England,  and  a  cred'itor's  assignee  was  appointed.  Notice  of  this  was 
received  by  S.  on  May,  21  st,  1868,  but  no  notice  of  the  bankruptcy  had 
been  received  by  E.  B  at  the  time  of  the  issue  of  the  attachment  pro- 
cess. 8.  was  notified  bv  M.  W.  on  July  29th,  18G8,  that  flhe  claimed 
tlie  fund  in  question  inlier  own  right,  and  she  followed  this  up  by  a 
suit  in  Equity. 

Hdd,  on  a  caw  prepared,  that  the  creditor's  assignee  was  entitled  to 
the  fund  as  against  E.  B.  the  attaching  creditor. 

Held  also,  that  the  bankruptcy  of  J.  S.  W.  dotenniiiod  the  power  of 
8.  to  receive  the  fund,  that  it  Im'd  not  been  redui^^d  iuti>  possession,  and 
that  it,  therefore,  must  be  treated  as  if  still  remaining  in  the  liands  of 
the  trnstees. 

Held  also,  that  the  creditor's  assignee  was  not  entitled  to  the  fund 
without  making  provision  for  the  wife,  and  that  the  latter,  being  entitle4l 
tt>  the  fund  as  a  choee  in  action,  was  jnstitied  in  coming  into  Equity  for 
berprotection. 

Held  also,  that  as  J.  S.  W.,  the  hnsl^and,  wai  a  bankrtip^,  and  tha 
sum  in  controversy  not  large,  and  M.  W.,  the  wife,  \mi\z  without  any 
provision  by  a  settlement  made  hefti re  or  at  the  time  of  her  marriage, 
the  taxable  costs  being  flrst  paid,  the  balance  of  the  fund  should  be  paifl 
or  secured  to  her  for  her  own  beuelit. 

lioper  T.  Shannon ,  146 

ATTACHMENT,  writ  of.  ssTTiKa  aside. 

See  Insoltknt  Act  of  1869 

AUCTION,   DEPOSIT    AT. 

/See  Deposit. 

AWARD,   SETTING    ASIDE. 

1.  Rule  ntsi  to  set  aside  an  award  discharged  with  costs,  there  being  no 
imputation  on  the  good  faith  of  the  arbitrator,  and  Ids  award  appearing 
from  the  facts  and  pleadings  to  be  jiut  and  reasonable. 
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The  application  to  set  aMde  an  award  mast  be  made  at  tbe  earliest 
op])ortunity  after  it  has  been  given,  and  the  rale  m$i  must  be  expreswd 
as  having  been  granted  on  reading  the  role  of  reference,  and  the 
award,  &c. 

Harrit  r.  McCormick « £1 

2.  Defendant,  a  barrister,  being  in  partnership  with  J.  G.  T.,  the  firm, 
as  solicitors  for  Mrs.  McS.,  collected  certain  larf^  snoM  of  monej,  which, 
instead  of  paying  ,over  to  her,  thor  appropriated  to  their  own  use. 
Plaintiff  having  bronght  action  for  tne  amount,  the  matter  was  referred 
to  arbitration,  and  an  award  made  in  her  favor,  which  defendant  n«w 
songht  to  have  set  aside,  mainly  on  the  ground  that  the  award  was 
unjust  and  incorrect,  because  defendant  was  held  liable  for  the  total 
amount  received  by  the  tirm,  instead- of,  as  he  contended,  onl?  for  the 
amount  he  hiis  individually  misappropriated.  There  were  other  objec- 
tions taken  by  defendant  to  the  award  of  a  technical  character.  One 
of  these  was  that  the  other  defendant  had  not  signed  the  reference. 
He  had,  however,  attended  the  reference.  The  other  objections  were 
successfully  met  by  affidavits. 

Hddf  that  the  award  should  be  lostainad. 
McSweeny  v.  Wallace  et  al 83 

3.  Appeal  froTn.au  order  discharging  an  order  niti  to  set  aside  an  award 
made  in  favor  of  plaintiff.  .  The  award  proceeded  mainly  on  evidence 
taken  under  a  commission  executed  in  England,  but  this  did  not  appear 
from  the  award  itself,  nor  did  it  contain  the  grounds  of  the  arbitrator's 
decision.  This  commission  and  the  evidence  taken  thereunder  had 
been  returned  to  the  prothonotarv  and  opened  by  him  in  the  presence 
of  the  plaintiff's  counsel  alone,  without  an?  notice  given  to  the  defend- 
ant's counsel,  then  handed  to  the  plaintiff  s  counsel,  and  by  him  pro- 
duced to  the  arbitrator,  and  under  protest  of  defendant's  counsel  read 
to  and  considered  by  the  arbitrator.  But  with  the  exception  of  this 
objection  the  defendant's  counsel,  although  a  period  of  eighteen  months 
had  elapsed  since  the  award,  had  taken  no  steps  to  object  to  the  mode 
in  which  the  evidence  under  the  commission  was  taken,  or  to  the  legal 
character  of  that  evidence,  nor  was  any  such  pointed  out  at  the  argu- 
ment. The  nrbitrstor,  however,  had  promisea  to  consider  any  anthori- 
ties  which  defendant's  conusel  might  present  to  him  on  this  snbject^  and 
had  made  the  award  withont  having  a  further  hearing. 

Iftldf  that  the  application  was  made  too  late. 

Appeal  dismissed  with  costs. 

Silver  ft  al  \\  McCuUoch ,. 104 

4.  J.  T.  and  J.  M.,  arbitrators,  being  agreed  that  a  certain  sum  was  due 
by  the  defendant,  but  differing  as  to  the  parties  by  whom  the  action 
could  be  legallv  bronght,  by  a  memorandum  endorsed  umu  the  submis- 
sion, appointed  J.  W.  R.  as  umpire.  The  latter  having  neard  from  the 
arbitrators  the  statement  of  facts,  in  which  thev  both  concurred,  decided 
that  the  plaintiffs  were  the  proper  parties,  and  so  awarded  in  coojunc- 
fion  with  the  arbitrator  with  whom  he  agreed. 

The  defendant  took  exception  to  the  award  on  the  grounds,  Ist,  that 
he  had  not  acquiesced  in  the  appointment  of  the  umpire ;  Snd,  that  the 
umpire  had  not  himself  heard  the  evidence  of  the  parties;  and  3rd, 
that  the  defendant  had  no  notice  of  the  appointment  or  opportunity  of 
producing  testimony. 

After  argument  the  case  was  referred  back  to  the  umpire  with  instmc- 
tions  to  cite  the  parlies  before  him  to  enable  them  to  be  heard  with  their 
witnesses. 

Sir  W.  Youxo,  C.J.,  while  consenting  to  the  cause  being  referred 
back,  was  of  opinion  that  the  award  was  sustainable,  and  that  the  nd« 
for  setting  it  aside  should  be  discharged. 

Eai9H€taly,  Campbell ••....• 314 


INDEX.  V 

AVERAGE,    ADJUSTMENT  OF. 

Defendant,  a  British  sabject  resident  in  this  Provinre,  insured  his 
■brigautinc  on  a  time  policy  with  the  plaintiffs.  Ttie  vcjt^el  while  on  a 
▼oyajre  from  Liverpool,  G.  B.,  to  New  York,  snstaiucd  dnningc  which 
was  the  suhject  of  general  avernge.  The  average  wnfl  adjusted  at  the 
port  of  destination,  and  was  pleaded  by  defendant  as  a  set-off  to  an 
action  on  the  premium  note.  It  appeared  tliat  the  average,  as  adjnstcd 
at  New  York,  amounted  to  a  larger  sum  tiian  if  adjusted  m  Nova  Scotia. 

Heldf  that  the  underwriter  is  bonnd  to  reimbnive  all  such  general 
average  charges  aa  have  lieen  asjiiesited  on  the  insured  by  a  foreign 
adjnstment.  Also,  tliat  a  time  policy,  unleiw  there  be  special  restrictions, 
•confers  th0  power  of  sailin<r  from  any  port,  domestic  or  foreign,  and,  in 
thia  Province,  foreign  employment  roust  be  understood  to  be  as  much 
lo  the  contemplation  of  the  owner  as  domestic  use. 

Sembie,  that  the  foreign  adjustment  to  he  binding  must  be  clearly 
proved  to  have  been  made  in  strict  conformity  with  the  laws  and  usages 
of  the  foreign  port,  and  would,  doubtless,  be  set  aside  for  fraud  or  gross 
error. 

Avon  Marine  Ins,  Co,  v.  Batieaux 195 

BAILEE,   SALE  BY,   WITHOUT   AUTHORITY. 

Se$   Tbover.     2. 

BANKS,  ASSESSMENT  OF. 

Sea  AssBSSMEMT  of  Banks. 

BANKRUPTCY. 

See  Attachiko  Creditor. 

BILL  OF  EXCHANGE. 

The  plaintiff  made  large  advances  to  defendant,  owner  of  tlie  brig 
C,  Lovftt,  and  received  a  bill  of  exchange  drawn  by  tlie  captain  uf  tlio 
vessel  in  his  favor  for  the  full  amount  of  the  frcijrlit  to  he  earned  by  the 
voyage  on  which  she  was  then  proceeding.  The  hilt  was  drMxvn  u]x>n 
Baring  Bros ,  who  advanced  tlie  amount  of  it  to  ]»luintitr.  The  vt^tf^el 
failed  to  complete  her  voyage,  and  the  insurers  on  freight  paid  only  fur 
average  to  the  amount  of  about  one-half  the  liill  of  exchange,  which 
was  credited.  Defendant  being  called  on  to  pay  tlio  balance  pleaded 
laches  in  relation  to  the  bilL 

Held,  that  tlie  hill  in  qnestion  conld  not  be  treated  i^trictly  a?«  a  hill  of 
exchange,  bat  tatlier  an  appropriation  of  tlie  freight,  which  had  par- 
tially failed.    Defendant  was  held  liable  to  make  up  tliC  deficiency. 

Brttt  et  al.  v.  Lovett 472 

BILL  OF  SALE 

See  RfiPLKviN. 

CANCELLATION  OF  STAMPS. 

A  promissory  note  was  diilv  stamped,  but  the  maker  had^  by  way  of 
cancelling  the  stamps,  simply  written  his  initials  upon  each  stamp, 
without  adding  the  Jate. 

Held  a  sufficient  cancellation. 

McNiel  \.  Mclntoih 67 


VI  INDEX* 

CAERIERS,  Common. 

Plaintiff  delivered  to  defendants  a  roll  of  oil-dotb  to  be  oonvejed  hf 
them  as  commuo  carriern.  On  arriral  it  was  foniid  to  be  damaged,  and 
the  plaintiff  refusing  to  receive  it,  brought  action  for  its  toll  Talne.  The 
defendants  paid  a  small  sum  into  Cuart.  The  amount  of  damage  waa 
variously  estimated  by  different  witnesses,  the  highest  eotimate  beinfp 
only  one-third  the  allef^ed  value  of  the  roll.  The  Judee  at  the  trial 
directed  the  jury  that  if  they  theught  the  damage  exceeded  the  amount 

Said  into  Court  they  should  iiud  for  the  plaintiff,  otherwise  for  the 
efcndants.  He  further  directed  them  that  if  the  oil-cloth  was  not 
seriuu}«1v  Samnjred  hut  eA»iIy  repairable,  the  plaintiff  was  bound  to 
receive  It,  antl  claim  only  damages,  but  if  too  seriously  ininred  to  fnlfil 
the  purpofte  for  which  he  required  it,  he  might  claim  its  whole  value. 

The  jury  fonnd  a  verdict  for  the  full  amount  of  the  roll,  dednciing 
the  amonut  paid  into  Court. 

Hdd,  WiLKiKB,  J-»  dissenttente,  that  there  had  been  a  misdirection; 
that  the  plaintiff  could  only  recover  damages  to  the  extent  of  the  injury 
he  had  suffored,  and  not  tHe  full  value  of  the  oil  doth,  and  that  the  rule 
for  a  new  trial  should  lie  made  absolute  unless  the  plaintiff  would  con- 
sent to  have  the  amount  of  the  verdict  reduced. 

Payment  into  Court  does  not  admit  the  full  claim  of  plaintiff,  bnt 
onl^*  the  linbility  of  defendant  to  the  amount  so  paid  in,  and  if  the 
plaintifl  would  recover  beyond  that  amount,  he  must  prave  that  he  ia- 
entitled  to  do  so. 

Ihdye  y.W,  i- A.  R  Co Ml 


EXEMPTION   FROM   RESPOMSIBIUTT  OF. 


Id  the  abfience  of  legislative  enactments  of  a  restraining  character,  a 
railway  or  steamboat  company  may  impose  such  terms  upon  the  public 
as  to  exempt  the  company'  from  responsibility  for  injury  however 
cansi^d,  including,  therefore,"  gross  negligence,  and  even  frand  or  dia- 
honesty  on  the  part  of  their  serx-ants. 

Dodion  V.  Tht  Grand  Trunk  Railway  Co.  . . 405 

CAVEAT  EMPTOR,  application  of  maxim. 

Se%  Brtwdige  v.  Ddtmey^  pw  6S. 

CERTIORARI 

Set  Practice. 

CITY  RAILROAD,  liability  of  for  damages  caused  bt  rails. 

The  Halifax  City  Railroad  Company  was  bound  by  its  charter  to 
keep  its  rails  on  a  level  with  the  rtmdwir^.  The  rails  were  not  so  kept, 
and  damage  having  resulted  to  plaintiffs  using  the  streets  with  their 
horses  and  carriages, 

//e/(/,  that  plaintiffs  hiul  a  right  of  action  against  the  Company  which 
was  nut  defeated,  although  the  course  adopted  tor  avoiding  the  damage 
might  not  be  the  best,  provided  the  efforts  to  escape  injury  was  earnest 
and  sincere  and  not  grossly  inappropricte.  Also  that  the  authoriQr 
given  to  the  City  Touncii  to  supervise  and  direct  the  repairs  of  the  rail 
road  was  merely  diroctorv  and  not  of  soch  a  character  as  to  affect  th« 
right  of  action  of  individuals  injured  directly  against  the  Company* 

DoDD  and  Wilkiics,  J  J.,  dissented. 

Cordon  tiaLy,  The  City  Railroad  Co 

COMMISSION,  opening  of  evidence  taken  under. 

See  Award.  8. 


INDEX.  VU 

COMMISSIONER^  af?oivtuest  and  authority  of 

Se€  InMolvent  Ad  of  1899.  3. 

COMMISSIONERS  OF    SEWERS,  &c.,  quauficatiok    fob 

APPOIKTIISNT    AS. 

PlAiDtifEii,  u  CommMonera  of  Sewets  for  the  iistrict  of  B.  uid  M. 
brought  Actioo  against  the  defendant  for  rertain  dyke  rates  assessed  on 
the  owners  of  marsh  lands  in  that  District  for  constructing  and  repair- 
ing necessary  dykes,  Ac.  Defendant  pleaded  that  plaintiffs  wore  not 
Commissioners  of  Sewers  for  that  District.  The  act  regulating  the 
appointment  Of  snch  Commissioners  provided  that  on  being  appointed 
tne?  should  be  sworn  into  office  by  a  Justice  of  the  Peare,  and  that 
such  swearing  should  be  entered  in  the  Commissioners'  Book  of  Record. 
It  appeared  that  only  one  of  the  plaintiffs  had  fullllled  this  requirement, 
but  all  three  had  acted  as  commissioners  for  several  years. 

Held,  that  in  thus  directing  as  to  the  ^ntry  of  the  swearing,  it  was 
not  intended  by  the  Legislature  to  shut  out  all  other  proof  of  qualifica- 
tion, and  that  there  w^  sufficient  evidence  aside  from  this  to  afford  the 
presumption  that  the  plaintiffs  were  legally  appointed  and  duly  author- 
ized to  act  in  this  assessment. 

Bak«r  et  al,  w,  MeFarloM 94 

CONDITIONS  IMP08VD  ov  oraktiko  kkw  trial. 

Sm  UvSaAWOKTHIIIBBS. 

CONSIDERATION,  partial  failure  of. 

S€€  CoKTRACT.    1,    AKD    PROMIsaOST  NOTR.    1. 

CONSTABLE,  powrr  of  with  rboard  to  salel 

•Sits  SaLB  URDBR  WaRRAVT  of  DitTRRSS. 

CONSTRUCTION  of  Dominion  Insolvent  Act  of  1869. 

$€•  Insoltrkt  Act  of  1869. 


OF  Retisbd  Statutes. 


Chapter  134  Kevised  Statutes,  (8rd  Series,)  "Of  Pleadings  and 
Prattioe  in  the  Supreme  Court,"  section  197,  in  reference  to  the  filing 
of  ball  in  cases  where  the  Judse  has  refuted  a  rule  nisi  for  an  appeal, 
and  an  appeal  is  talien  under  the  statute,  is  confined  in  iu  operation  to 
private  parties,  and  does  not  extend  to  the  Crown. 

The  nroceedings  having  heen  instituted  in  the  name  of  the  Attorney 
General  of  Canada,  a.rufo  mm  was  token  out  to  set  them  aside,  on  the 
ground  that  the  Attomej  Qeneral  of  Canada  not  having  heen  admit- 
ted a  barrister  or  attomej  under  Revised  Statutes,  (Srd  Series,) 
chapter  ISO,  was  not  qualified  to  subscribe  a  writ  in  this  Provinee. 

Held,  that  the  objection  not  having  been  tolien  until  after  a  plea 
pleaded  and  a  trial  bad,  had  been  waived. 

Sembh,  that  the  signing  of  process  in  the  Rianner  excepted  to.  If 
obJeetioiiRble  at  all,  was  nme^  an  inegularitj  and  not  a  anility. 

TkMQimnr.Rjfinm  .'. S7€ 


YIU  IKDEX. 


CONTRACT. 


1.  Action  for  not  accoanting  in  the  nam  of  £800,  and  aim  for  non  pajr- 
ment  of  a  promissory  noto  for  £100.  Defendant  pleaded  (rand  and 
misrepresentation,  and  that  the  vessel,  the  subject  of  the  contract,  had 
not  been  completed  bv  plaintiff  according  to  the  terms  of  the  ngrea- 
hient  between  them,'  but  was  nuseaworth/,  and  also  a  -set-off  for 
expenses  iucnrrod  in  oonseqaence  thereof. 

It  appeared  that  the  plaintiff,  being  engaged  in  bnilding  a  vessel,  in 
July,  1864,  transferred  tier  while  on  the  stocks  to  defendant  by  bill  of 
sale,  and  at  the  same  time  gave  him  a  lease  of  the  building  yard.  The 
vessel  was  completed  by  defendant,  and  in  July,  1865,  was  iieliveredto 
him,  and  he  signed  an  agreement  to  pav  'for  her.  There  was  no 
warranty  required  or  given,  and  no  proof  of  any  fraud  or  misrepre- 
sentation on  the  part  of  plaintiff. 

Held,  that  as  the  defendant  had  had  the  fullest  opportunity  of  inspect- 
ing the  vessel  while  in  progress  of  completion,  and  of  exercising  his 
own  judgment  upon  her,  the  maxim  caveat  emptor  applied,  and  he  was 
excluded  from  giving  evidence  as  to  her  being  unseaworthy. 

Also,  that  it  was  not  open  to  the  defendant^eo  impeach  the  note  unless 
there  was  a  total  failure  of  Consideration,  his  proper  remedy  for  any 
partial  failure  Iteing  by  cross  action. 

Also,  that  evidence  under  the  plea  of  set-elf  was  properly  excluded. 

Brundidge  v.  Delaney , 62 

2.  Plaintiff  gave  his  note  for  the  deposit  required  on  a  purchase  at 
auction,  but  subsequently  refused  to  carry  out  the  contract,  and  sought 
to  recover  the  amount  of  his  note. 

Held,  on  the  authority  of  Black  v.  Geiner  and  Gray  t.  WhUman, 
ThonuK>n*s  Reps.,  157,  that  he  could  not  recover. 

Lind$ay  v.  Zieiclcer 100 

3.  J.  C.  C,  being  indebted  to  the  plaintiff,  telegraphed  as  follows:  "I 
owe  Daniel  H.  Pitts  $1400.  ••♦•♦•••  Will  give  yoa 
deed  of  property  and  confession  of  judgment  if  yon  accept  amoant," 
&c.  Defendant,  on  the  same  day,  replied  :  '*  Forward  me  the  security 
and  will  accept  draft  at  the  time  yon  mention."  The  orders  were  pre- 
sented f«ir  acceptance,  which  was  refused  on  account  of  the  non-arrival 
of  the  securities,  but  defendant  said  that  when  the  securities  arrived  ho 
would  accept.  Th«  title  to  the  property  referred  to  was  in  A  ,  to  whom 
a  balance  of  8300  was  dao  on  account  of  the  purchase  money.  Plaintiff, 
in  order  to  complete  the  title,  gave  his  note  to  A  for  the  amount  so  due 
and  procured  a  deed  to  be  made  in  the  name  of  defendant  The  deed 
was  tendered  to  defendant  but  ho  refused  to  accept,  partly  on  account 
of  the  delay,  and  partly  because  the  title  to  the  property  was  not  in 
J.  C.  C.  at  the  time  of  the  request  and  promise  to  accept. 

There  was  some  evidence  of  a  distinct  contract  between  plaintiff  and 
defendant  that  if  tlio  former  would  procure  the  deed  of  tiie  property 
the  latter  would  accept,  but  the  learned  Judge  who  tried  the  cause 
instructed  the  jury  that  the  only  contract  was  that  expressed  in  the 
telegram  of  J.  C.  C,  and  dcfendaut's  reply  thereto,  and  that  this  was  a 
contract  upon  which  the  plaintiff  could  not  maintain  an  action,  and 
withdrew  from  the  consideration  of  the  jury  tiie  evidence  as  to  a 
contract  between  plaintiff  and  clefendant,  and'  the  one^tion  as  to  the 
reasonablenefis  of  the  delay.  The  jury  found  for  defendant  and  a  rule 
for  a  new  trial  was  taken  iinder  the  statute. 

Held,  per  Sir  W.  Young,  C  J.,  Johks^tokb,  B.J.  and  DesBarres^ 
J.,  DoBD  and  Wii.kixs,  J  J.,.  dissenting,  that  the  rule  for  a  now  trial 
must  be  made  absolute. 

Pius  y .  Taylor . .  ^ 37  8 


INDEX.  IX 

CONTBACT,   FRADPULSNTy  WILL  NOT  BE  AIDED  BY  THE  COURT. 

In  an  action  for  money  had  and  received,  the  defendant  pleaded,  by 
way  of  let-off,  a  promissory  note  (riven  by  plaintiff  to  defendant.  From 
the  evidence  it  was  apparent  that  the  transactions  between  the  parties 

cot  of  which  the  present  cause  of  action  arof  e  were  intended  to  def rnnd 
the  creditors  of  plaintiff,  and  that  the  plaintiff  and  defendant  were 
in  ptui  delicto. 

Held,  that  snch  being  the  case,  the  plsintiff  should  not  be  aided  by 
the  Court  io  enforcing  his  contract,  and  the  verdict  for  him  must  m 
set  aside. 

6lakey.Suwart 70 


-,  VOID  UNDER  STATUTE  OF  FRAUDS. 

Sf  Statute  or  Fbauds. 


— — ,  SPEOIAL. 

See  Carribb,  exemption  from  liability. 

CORPOEATIONS,  suits  against. 

See    PrACTICB— CORPOBATXOK9. 

CREDITOR'S  ASSIGNEK 

See  Attaguixo  Cbbditob. 

CREDITOR,  right  of,  to  impeach  voluntary  conveyance. 

&ee  VoLUNTABT  Contbyamcb. 

CRIMINAL  INTENTION. 

See  Intbxtiox. 

DAMAGES,  EXCESSIVE. 

See  ExcEssiVB  Damaoes. 


,   UABJLITY  OP  common  CARRIERS   FOE. 

See  Cabbibrs,  common. 

DEED,   PRIORITY  OF,  AS  AFFECTED  fiY  NOTICE. 

Onb  Haxel  on  the  I9ih  Ancust,  I8CS,  executed  a  deed  to  plaintiff  of 
a  certain  lot  of  land,  and  on  tne  24th  nnother  deed  of  a  second  lot.  hutli 
of  which  deeds  plaintiff  had  recorded  on  the  25th.  On  the  3nl  May 
previous  Uaiel  had  given  a  deed  of  the  same  two  lots  fo  defuiMliuit 
which,  however,  was  not  recorded  by  him  until  after  pIaintifT*s  dci'«ls. 
Plaintiff  had  notice  of  this  deed  wlieo  he  received  his  second  deed  but 
not  when  he  received  the  first.  The  jur^  found  that  the  deedn  to  plain- 
tiff were  bona  fide  and  for  ^ood  consideration,  whereas  the  deed  to 
defeiidant  was  made  for  the  purpose  of  defrauding  Uaxel's  creditors. 

Htld,  that  under  these  findius^t  plaintiff  must  succectl,^  Mm  knoiv1cd;;e 
of  the  existence  of  defendant's  deed  at  the  time  he  receivoil  his  second 
deed  havin(^  no  effect  upon  his  title,  as  that  deed  was  fi-aiiduleut. 

Fitidiitg  v.  Aclctrly 526 

DEMURRER. 

See  Pi.KAi>iN'0. 


X  IVDEX. 

DEPOSIT  AT  AUCTION. 

A  PURCHASER  at  an  aaction  cannot  recoTer  the  depodt  on  his  own 
fefnnal  to  carry  oat  the  contract. 

Lindsay  v.  Ztvicker , 100 

D£SCIiIPTION  IN  DEED,  correction  of  errors  in. 

St€  PABTiriOV. 

DEVISE  TO  EXECUTORS. 

A  DEViSK  that  executors  shonld  sell  land,  iuresttng  them  trith  a 
power  to  Aell,  but  coiiveyiu);  uo  interest,  will  not  enable  them  to  maia- 
tain  ejectment.  It  can  make  uo  difference  that  the  power  is  to  execute 
proper  conveyances  as  well  as  to  soil. 

WtlUams  ti  at  r.  Mi/era 157 

DLSCRETIONAKY  POWER  OF  EQUITY  COURT. 

6ee  Eqcitt  Court,  &c. 

DISTRESS,    ILLEGAL. 

Plaintiff  was  tenant  to  defendant,  who  distrained  fnr  the  first 
quarter's  rent  liefore  the  expiration  of  the  flrst  month.  There  was  no 
evidence  to  show  that  the  rent  was  payable  in  advance.  Defendant's 
wife  pive  M*carity  for  the  month's  rent.  About  the  middle  of  the 
second  month  the  defendant  diKtrained  a);ain  fur  the  first  mouth's  rent. 

Nf'ld,  that  even  it'  the  first  dintress  was  lej^l,  the  defendant  was  not 

1'nstificd  in  the  second,  ns  the  plaintiff  had  committed  no  act  to  prevent 
lim  from  getting  the  benefit  of  that  distress. 

HarrUw  Witr 466 

DIVIDEND,   DECLARATION   OF. 

Sen  IxsoLVEKT  Act  of  1869.    I. 
EJECTMENT. 

1.  Action  of  ejectment.  Defendant  limited  his  defence  to  a  portion 
only  of  tlie  land  Honuht  to  l)e  recovered,  and  nleaded  an  equitable  plea 
to  the  effect  that  he  liad  obaincd  possession  of  tlie  land  in  ooestiou  in 
a  verlial  cxchnnge  lietwee:i  him  and  p]aintiff*s  father  in  consideration  of 
A  certain  other  piece  of  land  transferred  hy  him  to  the  father.  Plaintiff 
replieil  that  the  exchange  arose  out  of  false  and  fraudulent  raisrepre> 
Hcntations  of  defendant  and  was  afterwards  repudiated  and  cancelled 
by  his  father. 

It  appearing  from  the  evidence  that  after  the  exchange  both  parties 
immeuiatoly  cnterctl  into  possoiwion  of  their  respective  lots,  that 
defendant  exerciMd  dominion  over  the  lanl  in  controversy  for  fifteen 
^rears  np  to  the  time  of  action  bronght,  and  including  fire  years  snbM- 
onent  to  the  exchange  during  which  tlie  father  lived,  that  the  father 
aieil  without  ever  liaviii)*  made  auv  attempt  to  reclaim  it,  that  the 
pliiintiff  was  hi  posiveswioii  of  the  laud  transferred  to  his  father  at  the 
commencement  of  the  action,  and  tliar  the  defendant  had  not,  in  fact, 
made  any  false  or  fmudulent  misrepresentations  as  alleged. 

HtU,  that  \\U  equitable  plea  was  established,  that  he  was  entitled  to 
retain  nit  the  land  transferred  to  him  by  plaiutiif's  father,  and  cottM> 
^nftnily  tiiat  there  should  l>e  a  general  indimi^nt  in  his  favour. 

The  finding  of  fraud  l>y  tlio  jury  held  nnwartmfd. 

Bdly.  CitrrufhiTM ••      1 
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In  an  action  of  ejectment  defendant  pleaded  nn  eq^ni table  plea  setting 
ont  certain  deeda  aa  the  links  in  his  title.  At  the  trial  plaintiff  sonsht 
to  attack  one  of  these  deeds  on  the  ground  that  it  was  trithout  consider- 
ation and  a  frand  on  third  parties. 

Htld,  that  plaintiff  should  have  replied,  alleging  the  fraud,  and  not 
having  so  pleaded  could  not  addqce  it  in  evidence. 

The  defendant  had  been  for  some  time  in  |>eMession  of  the  property 
in  snit,  and  had  made  large  payments  to  the  parties  through  whom  m 
claimed,  beside  outlays  in  improvements. 

//>/</,  that  having  by  his  plea  placed  himself  under  the  equitable 
jurisdiction  of  the  Court  he  should  be  protected  to  the  extent  of  his 
actual  payments  and  outlays. 

Kinntar  t.  Harriton • T9 

3.  W.,  under  whom  defendant  claimed,  entered  into  possession  of  a  lot 
of  land  in  1834,  under  a  judgment  recovered  against  T.,  iu  an  action  of 
ejectment,  and  continued  in  possession  for  a  period  of  thirty  years  In 
1846  T.  conveved  to  the  plaintiff,  who,  in  the  following  year,  went  upon 
the  land,  and  bad  it  surveyed. 

Ileld^  per  Johkstonb,  E.  J.,  DoDD,  J.,  and  Ritchtb,  J.,  that  the 
entry  and  survey  by  the  plaintiff  were  not  a  sufficient  interruption  of 
the  adverse  possession  of  \V.  to  prevent  the  operation  of  the  Statute  of 
IJmitations. 

Ptr  RiTcniB,  J ,  Sir  W.  Youko,  C.  J.,  dnhitaftte.'^T.  having  l>een 
out  of  pt'ssession  and  W.  iu  possession  under  his  judgment,  when  the 
former  made  his  deed  to  the  plaintiff,  no  title  passed  under  it. 

Sir  W.  Yohko,  C.  J.,  while  concurring  with  the  majority  of  the 
Court  aa  to  defendant's  possessory  title,  reviewed  the  conflicting  docu- 
mentary titles  of  the  plaintiff  and  defendant  at  length,  and  referred  iuUv 
to  the  township  grants  in  which  the  property  in  dispute  was  includea. 
He  was  of  opinion,  under  all  the  circuoutaucee,  that  there  should  be  a 
new  triaU 

WiLRiirs,  J.,  was  also  of  opinion  that  there  should  be  a  new  trial. 

IkiBarra  it  al,  v.  5Acy  , 327 

Ste  Dktibb  to  Exbcutors,  Alibr aob,  and  Tbvaht  lar  Coumov. 

ENCROACHMENT. 

Stt  Trespass,    ft. 

EQUITY  COUKT,  power  of,  over  infant's  real  xaTATB. 

The  power  of  the  £f|uity  Court  over  the  real  estate  of  infanta  in  this 
Province  is  more  extensive  tluin  any  such  power  which  has  ever  been 
exercised  in  Enirland. 

If  it  be  shown  that  bv  the  disposal  of  the  property  the  interest  of  the 
infant  will  be  substantially  promoted  on  account  oi  any  portion  of  the 
property  being  exposed  to  waste  or  dilapidation  or  being  wholly  unpro- 
ductive or  for  any  other  reasonable  cause,  the  Court  baa  a  discietionarj 
power  to  order  a  sale. 

Where  the  whole  property  yielded  an  income  of  only  SI 00,  and  the 
infant's  undivided  share,  upon  a  sale,  would  produce  four  or  five  timet 
as  much  as  their  share  of  toe  rental, 

Bildt  that  the  discretionary  power  of  the  Court  was  wisely  exercised. 

Htid  also,  that  the  discretionary  power  of  the  Court  to  wder  a  sale 
was  Dot  determined  by  the  appointment  of  a  guardian,  and  that  whera 
the  guardian,  who  was  the  mother  of  the  infants,  was  opposed  to  the 
sale,  and  neglected  or  refused  to  find  security  aa  required  by  ReviMd 
Staiyte,  (3rd  Serlea.)  chapter  184,  section  51,  the  Conrt  had  power  to 
remove  such  guardian,  and  sobetitnte  in  her  stead  a  suitable  persaa  aa 
next  friend  to  Ale  the  necessary  bond  and  effect  the  sale. 
IniUEatmf  of  Lawlor ; ttt 
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ESTOPPEL. 

The  note  raed  npon  havin<r  been  read  Id  eTidenoe  tt  the  ioatanoe, 
and  on  the  motion  of  defendant's  coanael, 
Held,  that  he  was  thereby  estopped  from  denjing  its  raliditj. 

The  Bank  9j  N.  S.  y,  Chipman 438 

EVIDENCE,  REJECTION   OP. 

See  Pbjlcticb. 

EXECUTORS,  DEVISE  to. 

See  Dbtisb,  fto. 

EXCESSIVE  DAMAGES,  how  reduced. 

Where  the  damages  awarded  bj  the  jary  are  excesrire,  bat  the  plain- 
tiff is  entitled  to  recorer,  the  Conrt  in  the  exercise  of  tlieir  control  over 
the  verdiet,  may  suggest  a  redaction  of  the  damages,  or  when  thsi  sos- 
gestion  is  declined  may  order  a  new  trial  on  the  groand  of  excessire 
oaroages  alone. 

darker,  FuUerton  348 

EXEMPTION  OF  carriers  from  responsirilitt. 

See  Cabribrs. 


OF  RAILROAD   FROM  ASSESSMENT. 


The  Windsor  and  Annapolis  Railway  is  a  Provincial  Hailwa?  within 
the  meaning  of  chapter  45,  Revind  Statutee^  (3tA  Series),  **  0(  County 
AsMssmcut,"  section  16,  and  is  exempt  front  asi^ssment  under  the  Act. 

The  trne  test  of  exemption  dependu  upon  the  fact  whether  the  road 
if  or  is  not  a  portion  of  the  Provincial  Railway. 

The  Count^f  ofAnnapolie  r.  Tf»e  Windear  and  AtmapolU  Railway  Co. ..  397 
FRAUD,  FINDING  OF  RT  JURY   HELD    UNWARRANTED. 

See  Bbll  y.  Carkcthbrs,  page  I. 


.  NOTICE  OF,   AFFECTING  PRIORITY  OF  OONVETAMCB. 

Sen  Dbbo. 
See  alto  Rbplktin. 

GIFT,    INTER   VIVOS. 

P.  gave  a  yonn^  colt  to  H.  P.  who  lived  in  his  family,  hnt  there  was 
no  evidence  uf  any  delivery  to  H.  P.,  or  of  any  posiiewion  or  n«e  of  the 
colt  by  him.  Uu'the  other  liand  P.  continued  to  feed  and  n$e  the  rolt 
as  his' own  until  his  death,  previunsly  to  which  he  gave  a  bill  uf  Bale  of 
it,  among  other  thingii,  to  the  plaiutiiT.  Some  time  after  the  ilcatli  uf 
P.,  U.  P.  suKl  to  the  defendant,  a<;ainst  whom  tlie  plsintiff  brought 
trover.    Tlie  jury  having  found  in  favor  of  the  gift  to  H.  P.,  it  was 

Hdd,  on  a  uiu'tion  for  a  new  trial,  that  the  facts  moutiuned  were  not 
sufficient  to  coutititute  n  gift  inter  tvVos,  and  that  the  Judge  Khould 
have  tuld  the  jury  that  no  title  p.n8i<cd  to  U.  P.,  instead  of  leaving  it 
to  them  to  establiah  the  validity  of  the  gift. 

McFariane  v.  Flinn • 1^1 

COLD  DISTRICTS,  proclamation  of. 

Set  Pboclauation,  &g. 
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GRASS  OBOWINO,  oavkot  bk  seized  under  execution. 

Qnm  Ml  gir  vtng  md  noi  ret  cat  does  not  coitM*  nnder  the  defcrip- 
tion  of  goods  and  ebtttdi,  ana  casnot  be  aeised  and  eold  under  execu- 
tion. 

LaU  w,  MeL§aM  €i  al 6» 

GUARDIAN,  REMOVAL  of. 

See  Equity  Court,  &c. 

GUARANTEE 

Plaintiff  was  applied  to  by  D.  J.  If.,  defendont's  eon,  for  goods  on 
credit  to  a  large  amount.*  The  goods  were  selected,  bnt  plaintiff 
declined  to  deliver  them  unless  he  was  furnished  by  defendant  with  a 
guarantee  to  cover  any  transactions  which  plaintiff  might  have  with 
the  son.  The  required  gnarantee  was  given  on  October  ISth,  1865, 
between  which  time  and  December  dlst,  1860,  D.  J.  M.  was  debited 
with  goods  amounting,  with  interest,  to  the  sum  of  S934.04,  and  credited 
with  payments  during  the  same  time  amounting  to  $726.50.  The  bal- 
ance of  S207.54,  thus  left,  was  disposed  of  bv  being  transferred  to  the 
debit  side  of  an  account  with  McDonald  &  Cameron,  of  which  D.  J.  M. 
then  decame  a  member,  and  upon  the  credit  side  of  the  latter  account 
several  payments  were  credited  to  a  larger'aniount  than  the  balance  so 
transferred,  at  a  time  when  nothing  was  doe  from  the  Arm. 

To  the  plaintiff's  declaration  on  the  gnarantee.  defendant  pleaded 
among  other  things  that  D.  J.  M.  fulAUed  to  plaintiff  the  contract  for 
which  defendant  biscame  his  surety. 

Eeld,  that  the  defendant  was  entitled  to  judgment. 

JBeld  also,  that  the  defence  set  up  in  the  plea  was  insufflctently 
pleaded. 

Goods  having  been  selected  by  D.  J.  M.,  and  their  delivery  withheld 
until  the  gnarantee  was  given,  and  there  being  thus  material  upon 
which  the  guarantee  might  operate  in  the  plain  literal  meaning  of  the 
language  contained  in  it, 

Semblf,  that  the  guarantee  applied  to  the  goods  so  selected,  and  was 
not  a  continuing  one. 

McDonald  y,  McDonald 136 


«See  Dbmurrer. 

INEVITABLE    ACCIDENT. 

See  Troter.  1. 

INFANTS    REAL    ESTATE 

See  Eqititt  Court,  &c. 

INJUNCTION,  dissolving. 

riaintiff  having  obtained  an  injunction  to  restrain  the  sale  of  a  min- 
ing property  in  which  he  was  interested,  the  defendants  made  answer 
under  oath,  negativing  all  the  allegations  on  which  the  plaintiff's  claim 
to  relief  was  founded. 

Held,  that  credit  must  be  givto  to  the  answer  and  the  injunction  must 
be  dissolved  (fraud  not  having  been  shown,)  under  the  principle  laid 
down  in  Clapham  v.  White,  8  Ves.,  867. 

HamUien  y.  Northup , , ..,,,, •    469 
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INSOLVENT  ACT  OF  1869. 

1.  T.,  an  inBokent,  miide  a  volantarjr  Bwdgnment  which  he  delivered  to 
the  interim  amififnee  on  the  let  March,  who  called  a  meetini;  of  credi- 
tom  for  the  15th  March,  at  which  he  was  appointed  aasi^ee  of  the 
eetato.  On  the  S9th  March,  tho  insolvent  filed  with  the  assignee  a  deed 
of  compoettion  and  diMhar^^e,  and  an  advertisf*roeut  wan  thereupon 
pablished  and  continued  for  one  month,  fnving  notice  of  application  for 
confirmation  of  the  discharge.  The  application  waa  made  on  May  18th, 
and  the  discharge  refused  on  the  grounds,  Ist,  that  the  insolvent  had 
not  deposited  the  deed  with  tlijB  assignee  for  the  purpose  contemplated, 
nor  had  the  assignee  pursued  the  course  prescribed  by  section  97. 
J>omiuion  Insolvent  Act  of  1869.  2nd.  That  one  month's  notice  had 
not  expired  from  the  first  meeting  of  creditors  of  insolvent  before  the 
filing  of  and  acting  upon  the  deed  of  composition  and  discharge  -as 
reqaire<l  by  section  36.  3rd.  That  no  dividend  could  be  declared  until 
three  months  after  notice  of  the  appointment  of  the  aaaigoee. 

Heldt  1st,  that  the  insolvent,  if  he  saw  fit,  might  waive  section  97 
and  proceed  under  section  101,  and,  that  if  the  deed,  when  filed,  had 
been  executed  by  a  majority  of  the  creditors  under  section  94,  there 
was  no  reason  for  delay,  as  the  confirmation  itself  couid  not  take  place 
before  the  month  had  expired.  3rd,  that  it  waa  not  the  meaning  of 
section  55  that  no  dividend  could  be  declared  until  after  the  expiry  of 
three  months  from  the  appointment  of  an  assignee,  but  that  a  dividend 
micrht  be  declared  at  the  end  of  one  month  if  the  assignee  had  funds. 

Meld,  also,  that  the  objections  talcen  merely  being  of  a  preliminary 
character,  the  insolvent  was  not  entitled  to  hia  discharge  on  failure  of 
the  objections,  without  further  enquiry. 

In  Re  E.  D,  Tucker,  an  insolvent 300 

S.  T.  A.  and  J.  A.  made  application  for  a  discharge  in  insolvency 
under  the  Dominion  Insolvent  Act  of  1869.  The  principal  objection 
talcen  to  the  discharge  was  that  the  Act  applied  to  traders  only, 
whereas  the  insolvents  admitted  that  at  the  time  of  ita  peasage  they 
had  ceased  to  be  traders.  Befora  the  judgment  the  Act  of  1971  was 
passed,  amending  the  Act  of  1869  so  a.^  to  include  parties  who,  having 
oeen  traders  at  uie  time  of  the  passing  of  the  latter  Act,  had  since 
ceased  to  trade. 

Held,  that  the  insolvents  came  within  the  latter  Act  and  were 
entitled  to  their  discharge,  hut  without  coets,  they  having  succeeded  on 
a  ground  that  had  no  existence  n^han  they  entered  their  appeal. 

In  Re  Archibald  et  aL,  Insolvents  • 303 

3.  A  writ  of  attachment  under  the  Insolvent  Act  of  1 859,  having  been 
issued  at  the  instance  of  plaintiff  against  defendant,  the  latter,  three 
days  before  the  return  day  of  the  writ,  procured  a  rule  nisi  to  set  the 
attachment,  the  writ  and  other  proceedings  thereon  aside.  The  rnle 
was  taken,  among  other  things  on  reading  the  afHdavit  of  defendant 
sworn  before  William  Aikins,  designated  as  a  commissioner  for  taking 
affidavits  to  be  used  in  the  Supreme  Court.  County  of  Colchester,  and 
the  affidavit  of  Joseph  Norman  Ritchie,  swuru  at 'Halifax  before  C.  M. 
Kutting,  designated  wt  a  Commissioner  of  Supreme  Court,  Connty  of 
Halifax.  The  rule  having  been  made  abi^olutc  setting  tho  attachment 
aside,  plaintiff  appealed  on  the  grounds  among  others,  that  the  Judge 
in  Inaolvency  had  no  jurisdiction  to  make  the  order,  that  the  affidavits 
w^ere  improperly  sworn,  being  required  by  the  Act  to  l>e  sworn  by  ofii- 
cers  appointed  by  the  Court,  and  that  defendant's  petition  to  set  aside 
the  writ  waa  premature,  in  being  presented  before  .the  return  day  of 
the  writ. 

Held,  1st,  That  the  Judge  possessed  inriadictipn  under  ■ection  SO  of 
the  Act  which  empowers  him  to  entertain  a  petition  to  mt  aiide  the 
writ  under  the  provisions  of  section  26. 

Sud,  That  from  the  mere  fact  of  the  commiaaloners  aetioff,  there  wis 
ft  preaaraption  in  favor  of  their  authority  which  mnat  atauo,  onttl  det- 
troyad  by  eTideDco  fofficlMt  to  aunihili^ta  it. 
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drtl,  That  it  was  left  bf  the  Act  in  the  discretion  of  the  party  peti- 
tionin{f,  whether  he  wonid  await  the  return  dny  or  not,  tlio  words*  l>oini;» 
"Ma?  petition  the  Jud^  at  an?  time  within  three  dayttfrom  tlie  return 
day  of  the  writ,  but  not  ujltrwdrdt**  Quart,  whether  the  writ  conld  be 
set  aside  until  actually  returned. 

The  Act  providing  that  the  petition  is  to  be  heard  and  determined  in 
asummary  msnuer,  "  it  is  for  the  learned  judge  to  (le<'ide  what  that 
'  seminary  manner '  of  hearing  rhall  be,  and  a»  regards  the  nature  and 
effect  of  the  evidence  by  which  his  detenniuatiou  is  to  be  governed, 
provided  it  be  legal  and  rafficient  evidence." 

The  learned  Judge  having  proceeded  by  order  nisi, 

Held,  that  the  course  was  perfectly  nnobjectionnble,  whether  viewed 
in  regard  to  the  discretion  so  exercised,  or  lo  the  nature  of  the  mode  of 
proceeding  itself. 

A  conimistiioner  who  is  in  practice  and  lawfully  recognised  by  the 
Court  (as  would  be  Akins  or  Nutting)  as  an  officer  legally  excroMm^A 
function  so  important,  is  within  the  meaning  of  the  words  of  aetdam 
ISd,  "A  commissioner  appointed  by  the  Court." 

Lang  v.  Foreman • 546 

4.  A  order  nisi  was  obtained  from  a  Jndg«  of  the  Supreme  Court  io  set 
aside  a  writ  of  attachment  in  a  suit  depending  in  the  Inmlveut  Comt. 
Ko  certiorari  or  other  proceeding  had  issued  to  bring  the  cause  up  to 
the  Supreme  Court. 

ffeld,  that  the  proceeding  was  coram  .  non  jndict.  The  rule  nm  was 
discharged. 

Silver  et  al.  t.  Petitmaitre  551 

INSURANCE,   FIRE,    AUTHOKITT  OF  SOD-AOENT. 

A  sub-agent  of  a  fire  insurance  company  lias  an  implied  authority,  in 
the  al)sence  of  notice  to  the  contrary,  to  receive  rcnewsl  premiums^ 
such  a  power  being  indispensible  to  the  carrying  on  of  the  business. 

A  sub-agent  having  received  a  renewal  preinium,  uuA  given  a  receipt 
therefor,  but  accidentally  omitted  to  remit  the  nremium  and  notify  the 
general  agent,  and  the  premises  having  Insen  subsequently  destroyed  by 
flre, 

Held,  that  the  insured  was  entitled  to  recover. 

Gardner  v.  Home  i'  Colonial  Assm-ance  Co 204 


,    MARINE, — UNSEAWORTHINESS. 

Action  on  a  voyage  policy.  Plea— unseaworthiness.  The  vessel 
sailed  from  Halifax  on  tlie  6th  Octobi^ ;  on  the  7th  wvl»  found  to  be 
leaking,  but  was  readily  freed  of  water ;  on  the  8th  wns  repaired  at  a 
marine  slip  and  pronounced  thoroughly  sea- worthy.  Proceeded  on  the 
voyage  next  day,  but  recommenced  leaking ;  wss  again  re|>aired  and 
resumed  tlie  voyage  on  the  1 3th.  Arrived  at  the  fishing  grounds  on 
the  19th,  after  passing  through  a  severe  gale  ,in  which  she  strained 
heavily.  Was  occupied  in  fishing  until  the  iSth  of  the  following  month, 
when  the  vessel  settled  down  so  rapidly  that  they  were  compelled  to 
breach  her,  and  she  was  sold,  bringing  a  very  small  sum. 

Held,  McCULLT,  J.,  ditsentiente,  that  the  evidence  of  the  gale  not 
being  well  substantiated,  and  under  the  other  featnres  of  the  case  the 
verdict  for  plaintiff  should  be  set  aside  and  a  new  trial  ordered. 

Conditions  imposed  io  granting  new  -trial  as  to  costs  of  the  first 
trial  and  of  the  argument. 

Irvine  v.  The  Nova  Scotia  Marine  Inntrance  Co 510 

See  Adjtubtmxvt  of  Aybsaob,  Lost,  Total  or  Partial, 

ARD  TiMR    POLIOT. 
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INSURABLE  INTEREST. 

In  ftn  action  fur  the  nmonnt  inrared  under  a  policj  airaiDst  fire  tbe 
defendantfl  plended  over-tHlaatton,  irant  of  insurable  interest,  miftrepre* 
stutation  oi  title,  and  false  8weariu{T  in  the  preliminarv  proof.  The 
tTndge  on  the  trial  reserved  the  qnestion  as  to  the  want  of  insurable 
interest,  but  Ruhmitted  the  other  iMnes  to  the  jury,  who  found  them  all 
in  favor  of  plaintiff,  and  brought  in  a  verdict  lor  almoet  the  full  amount 
clnimed.  Wit)i  re/^ard  to  the  interest  of  plaintiff,  the  facts  were  that 
he  was  at  the  time  of  t!ie  lofs  in  posMSsion  of  the  premises  under  an 
agreement  to  \my  fur  the  same  by  instalments  covering  six  years,  he 
had  paid  a  portion  of  the  purchase  money,  and  had  improved  the  pro- 
perty by  varion^  outlays  upon  it,  yet  under  the  agreement  he  could  not 
narp  de'msndcd  ponse.«si»n  until  a' few  days  after  the  policr  was  signed. 

IffMf  W1LKIX8,  .).,  dinsentienfe,  that  the  plaintiff  had  an  insurable 
interest,  and  that  the  verdict  should  be  sustained 

Humphrey  v.  London  ^'  Lancohhhe  Inamance  Compamf ••...    39 

INTENTION,  CRIMINAL,  inferred  from  the  act. 

Where  a  prisoner  is  indicted  for  feloniously  wounding  with  intent  to 
do  grievous  uodily  harm,  the  intention  may  to  inferred  trom  the  act. 

The  Queen  v.  Lehtnte 401 

INTERROGATORIES. 

In  takin;;  out  a  rnle  for  interrogatories,  a  rule  nt'ti  should  be  taken, 
and  not  a  rule  absolute  in  the  tirst  instance. 

Chambers  v.  Ilv.nler, 144 


•,    ANSWERS  TO. 


See  Evidence,  Rejection  of. 

JUDGE,  MI8DIRFXTI0N  OF. 

Ste  Carxiibrs,  avd  Costtuact. 

JUDICIAL  DISCRETION' AS  to  allowing  amendments. 

The  principle  coverning  the  exercise  of  jnJicial  discretion  in  relation 
to  allowing  amendment]!  in,  not  to  |»ermit  them  to  be  made  when  the 
cffpc't  will  Ihs  to  pub»titnte  a  qnoRtion  for  trial  wiiich  is  substantially 
different  from  that  wliicli  the  parties  came  prepared  to  try. 

lite  Bank  of  Noca  Scotia  v.  Chipman 438 

JUDGMENT,  Action  on  a. 

To  an  action  on  a  jndgment  the  defendant  cannot  plead  any  fact 
which  might  have  been  pleaded  as  an  answer  to  the  original  action. 

Where  a  party  hns  obtained  a  judgment  against  another  he  may  pro- 
ceed npon  it  at  common  law,  and  is  not  compelled  to  proceed  by  writ  of 
revivor. 

The  husband  of  one  of  several  parties  against  whom  a  judgment  has 
Ijc^n  formerly  obtained  stand&  in  no  better  position  than  the  other 
dcfcncUuts,  and  cannot  plead  matter  of  defence  to  the  judgment  that 
wss  available  in  the  original  action. 

Benjamin  v.  Campbell 320 


BINDING  SUBSEQUENTLY   ACQUIRED  REAL  ESTATE. 


Plaintiff  recorded  a  judgment  against  defendant  and  issued  execution 
tvbich  was  returned  unsatisfied.  Subsequently  certain  real  estate  came 
into  defendant's  iiossession  by  devise  from  his  father.    After  the  expira^ 
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tion  of  a  year  pluDtiff  had  this  real  estate  levied  npon  and  sold  by  the 
eheriff,  parchaaed  it  himself,  and  brooch t  ejectment  agaiust  a  sranteeof 
defendiant's  who  had  the  possession.  He  was  non-suited  on  the  ^rronnd 
that  the  sale  had  not  been  doljr  adrortized.  He  then  applied  for  leave 
to  set  aside  the  levy  and  sale  Mid  to  proceed  anew.  Defendant  resisted 
the  application  on  two  grounds :  Isr,  that  the  judgment  did  not  bind  the 
property  bccaose  it  had  been  acquired  subsequently  to  the  recording; 
and,  8Da»  that  the  full  amount  of  the  judgment  debt  was  not  due.  This 
latter  gronnd  was  ^nnported  by  affidavit  and  uncontradicted. 

J9>/a,  that  plaintiffi«*  application  should  be  granted,  bnt  the  matter 
was  referred  to  a  master  to  ascertain  the  actual  amount  due,  plaintiff  to 
have  liberty  to  issue  a  new  execution  for  the  amount  if  not  paid. 

Bemr.Bemkt 604 

JURISDICTION  OF  JUDGE  i»  insolvency. 

^See  Insoltbitt  Act  of  1869.    3. 

JUKTy  RiOBT  OF  THB  COURT  TO  CONTROL  DECISION   OF.. 

Wherever  the  jnr^  decide  against  or  without  evidence,  the  Court  will 
always  ezetdse  ita  right  to  control  them,  in  order  that  justice  may  be 
done. 

CsxT.  Wki , 25 

LACHES. 

See  BiLt.  OF  Exchanob. 

LANDLORD  AND  TENANT, 

See  DuTRBSS,  &c. 

LIMITATIONS,  Statute  op. 

See  Tbbspass.    4. 

LIS  PENDENS,  Notice  op,  as  appectino  title. 

Plaintiffs  purchased  from  W.  M.  a  quantity  of  hay  descril>ecl  to  lie 
l*rowingr  on  a  tract  of  land  specified.  The  hay,  when  cut,  xvu.«  iloposited 
by  permission  of  W.  M.  in  a  Imrn  on  the  premises.    At  the  time  of  the 

Surchase  a  law  suit  in  reference  to  the  ownership  of  the  hind  wru 
ependiuff  between  W.  M  and  the  defendant.  One  of  the  pl.iintirr.<< 
knew  of  the  suit,  and  the  other  that  the  title  was  diHpnted.  A  vonlii't 
haviof^  been  found  for  the  plaintiffs,  a  rule  was  taken  out  for  a  new 
trial,  which,  it  appearing  on  argument  that  the  defendant  hml  a  clear 
legal  title,  and  possession  in  law,  was  made  alisolate  with  coitts. 

MeDenald  et  al,  v.  Brodie  402 

LOSS,  Total  or  partial. 

Plaintiff's  vessel  having  run  ashore,  after  ineffectual  ciTi)rts  to  rolf»ase 
her  from  the  rocks  where  she  lay,  he  save  notice  of  ahnndonmcnt  which 
the  underwriters  refused  to  accept.  They  in  the  interest  of  all  ooncfTiKMl 
very  soon  had  her  removed  and  repaired  at  a  total  cost  of  %\  300,  and 
then  tendered  her  to  plaintiff  who  refused  to  take  her,  and  lironght  snit 
for  the  full  amount  of  the  insurance.  The  defendants  appealed  from 
the  verdict  in  his  favor. 

Held,  that  there  should  be  a  new  trial  in  which  the  inqniiy  should  lie 
limited  to  whether  the  loes  was  total  or  partial;  the  flr^t  question 
whether  there  was  or  waa  not  awjr  loss  having  been  settled  by  the  result 
of  the  arst  trial. 

DdiMet  t^  The  PrwindialIni.Ce.ef  Canada r 90 

37* 
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MALICE;  Allkoation  of. 

See  Pleadivgs,  Dedaration.    3. 
MANSLAUGHTER 

The  defendant,  a  corporal  of  the  1€th  regiment,  was  tried  for  the 
murder  of  James  White,  a  private  of  the  regiment,  and  coD\icted  of 
man»inn;;htcr.  It  appeared  from  the  evidence  given  at  the  trial  tiiat 
White,  having  l)ccn  placed  in  conftuement,  while  in  a  fftate^f  intoxica- 
tion, thc!  defendant  with  two  men  were  ortlered  by  Steven*,  a  sergeant 
of  the  regiment,  tu  have  the  deceased  tied  so  that  he  conld  not  make  a 
iioisio  hy  nhontiTiof  and  kicking.  The  order  was  not  executed  in  snch  a 
manner  n8  to  entirely  )>tit  an  end  to  the  noise,  and  a  second  order  was 
given  to  tie  np  ihc  d'ccea»ed  so  that  he  could  not  shont.  In  carrying 
out  the  latter  on\vT  Stowe  cnns^d  the  deceased  to  be  placed  on  the  floor, 
face  downward,  with  his  handM  cnfTed  behind  his  back,  a  rope  was 
fastened  to  hi«  feet  whi  h  were  drawn  np  behind  his  Itack,  and  the  rope 
passed  over  Iiii*  shoulders,  and  across  his  mouth,  and  back  again  to  his 
feet. 

He^d,  ill  reply  to  two  nncstions  reserved  for  the  Court  by  His  Lertl- 
ship  the  Chief  Justice,  who  presided  at  the  trial,  that  whether  the  ille- 
gality eonfisted  in  the  order  nf  tlie  sergeant  or  in  the  manner  in  which 
If  was  carried  out,  Stowe  might  properly  be  convicted. 

AUo,  that  the  jury  were  jn«:tified  in  finding  that  the  death  of  White 
was  i'nn.sed  or  acoclcmtcd  by  the  a-ay  in  which  he  was  tied  by  Stowe,  or 
by  his  directions. 

The  Q"9ihy.  S/sw«  1« 

MASTEB,  Refkrf.nce  to  a. 

S«  JUDOMEXT. 

MISDIRECTION  OK  JUDGE. 

See  CAaaiBRS,  and  Gift  intbk  tivos. 

MISTAKE. 

See  Promissory  Note.    S. 

MORTGAGES,  Ootstandino,  no  bar  to  partition* 

Stc  Pabtitiox. 

NEW  TRIAL. 

1.  On  the  trial  a  motion  was  made  for  non-suit.  The  Jndjje  inclined  to 
the  opinion  that  ]>1nintiff  had  failed  to  establish  his  case,  but  not  so 
decidedly  as  to  grant  the  motion,  an<l  it  was  agreed  to  withdraw  the 
ca»e  from  ihe  jury  and  refer  it  to  the  Court.  The  evidence  was  very 
indiiitinct,  and  ati,  in  vScn-  "f  the  ]deadings  and  circumstances,  a  jndg* 
ment  conld  not  l)c  given  for  either  party, 

Held,  that  there  should  l»c  a  new  trial. 
Catnpiyll  v.  naUiiurtoti  et  nJ Ill 

2.  New  trial  ordered  where  the  testimony  of  the  parties  was  contradic- 
tory, and  the  writiug<t  produced  corroborated  plaintiff,  against  whom 
the  verdict  was  found. 

Ftdhrton  v.  Chapman 470 


',  Limitation  of  hatter  to  bs  exquired  into. 
Sf  Loss,  Total  or  PartiaL 


• 
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NOTICE,  Affectiso  phiority  of  deed. 

See  Deed. 

NOTICE  OF  LIS  PENDENS. 

See  Lis  Pexdexs. 

OltDER,   COKDITION-AU 

Chnrles  Prewott,  drew  on  plaintiff  in  favor  of  dofeudnnt  the  follow- 
lUK  order :  "  Please  pay  Henry  Chapman  or  order  the  Piiui  of  forty 
pounds  cnrreucv,  payable  one  of  the  tint  moneys  received  by  you  on  iny 
account,"  Plafutiff  accepted  by  endorsement  in  the  following  terniH : 
"  Accepted  to  pay  when  I  cullm't  a  Auiltcieiit  amonnt  ont  of  Mr. 
Prescott's  debts  to  pay  the  same."  Defendant  claimed  that  in  after- 
wards adjusting  accounts  with  plaintiff  the  plaintiff  should  credit  the 
mroount  of  the  order. 

Heldf  that  without  proof  of  money  of  Prescott's  h.ivint;  cumc  into  the 
bands  of  the  plaintiff  he  could  not  be  made  liable  fur  the  amount  of  tha 
order. 

New  trial  ordered  where  the  testimony  of  the  parties  was  contradic- 
tory, and  the  writings  produced  corroborated  plaintiff,  against  whom 
the  verdict  was  fuuud. 

Fulleiion  v.  Chapman 470 

PART  OWNERS,  Liability  ok. 

Plaintiffs  had  for  some  years  furnished  outfit**  and  supplies  for  a 
fishing  vessel  of  which  defendants  were  part  owners.  In  I8U6  it  wa.< 
agreed  among  the  owners  that  J.  McC.  one  of  them,  should  manairo 
the  vessel  on  his  own  account,  |>ayinfl:  all  expenses,  and  tliat  the  othcrfi 
shonhl  receive  certain  proportions  of  the  proceeds,  but  of  this  agrecnivnt 
plaintiffs  had  no  notice. 

r/tltf,  that  defendants  were  liable  for  goods  supplied  by  plaintiffs  to 
J.  McC.  in  tiie  usu.il  way  after  the  agreement. 

Rjferson  et  aL  v.  Lyont  ctal 458 

PARTITION. 

The  plaintiff  brought  suit  for  a  partition  of  oortuin  hinds  under  tho 
following  ('ircunistam*c<«:  The  defendant  and  his  brother  wore  devisors 
under  tlnir  faflier'.s  will  of  a  largo  tract  of  land  which  Uioy  lu-M  n> 
tenants  in  connnmi.  Tlsey  exerutctl  two  nuntg;iiros  thor'on  which 
were  outMtanding  .it  the  time  of  action  bronn^ht.  A  jntl««mrnt  was  sub- 
sequently' olitained  nifainst  the  lirother,  and  an  executioit  issnot!.  un(h*r 
which  hiH  undivitled  half  wasoffcn-d  for  KlU^  and  |inrchascd  by  fdaii'iliff. 
who  received  a  deed  f.ora  the  sheriff.  Aftor  the  c-xccuiion  of  thi»  deeil 
it  wan  discovered  that  the  det<«.ri|ition  th<'roin,  as  well  aM  in  the  ndver- 
tisenientH  of  the  sale,  was  erron«ioas.  Thn  phiintilT  sooliin;;  partiiion 
tint  fieffudant  it^sisted,  and  pleaded,  Ist,  tliai  the  brotiier  was  still  in 
possession  adversely  to  the  jdaiiitiff,  and  that  the  latter,  thcn-ftire, 
could  not  maintain  an  action  lor  partition,  not  bavin*;  tho  poiss^ssinn  ; 
and  2nd,  that  plaintiff  ought  not  to  have  partition,  inasmuch  as  his 
application,  if  grnnred.  would  be  only  nugatory  and  inoiici-ative,  .ind 
subject  defendant  to  Costs. 

//^-/J.  that  the  sheriff's  deed  gave  snfWcicnt  s^'mu  'for  a  proceeding  of 
partition ;  that  on  the  trial  tho  title  of  the  jud;:nient  d«dihtr  might  be 
investigated ;  timt  the  errors  in  th<*  description  could  bo  corm  ted  by 
reference  the  other  portiuns  of  the  dMcriptitm  ;  and  thai  the  ouifrUuiding 
mortgages  ware  no  bar  to  the  partiiion  sooglit. 
Af  Cain  Y.  Iloslennun 413 
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PARTITION,  Power  of  supreme  court. 

The  Supreme  Conrt  of  Nova  Scotia  poiMMei  all  the  poiren  witli 
reff^rence  to  suita  in  panitiou  with  which  the  Eqoity  Coart  in  England 
ill  iuveitted. 

LeCain  r.  Hosterman ..•• ^•....  413 

PAYMENT  INTO  COURT. 

Faynient  into  Court  doe*  not  admit  the  fall  claim  of  plaintiff,  hot 
only  the  liability  of  defendant  to  the  amount  to  paid  in,  and  if  th« 
piniiitifp  wonld  recover  beyond  that  amoant,  he  moaft  prove  that  he  ia 
entitled  to  do  ro. 

DodgtY.  W.^A.R.Co 537 

PERSONAL  CHATTELS,  Definition  of. 

The  phra«e  "  personal  chattels  "  means  "  onlj  snchthin}^ManimaIfi» 
household  Ktuff,  money,  jewels,  corn,  fsarment*,  end  ererythinf?  else  that 
can  lie  pat  in  motion  and  transferred  from  place  to  place,"  bat  *'  does 
not  include  cboses  in  action,  notes  of  hand,  bonds,  and  aecaritiea  for 
money  loaued  or  dne  which  may  be  realized  by  action  or  tait  or  other- 
wise. 

In  Re  Bauh  of  Yarmouth 306 

PLEADING,  Declaration. 

1 .  Demurrer  to  two  connts  of  plaintiff *s  writ  in  an  action  of  slander,  the 
inneiido  in  both  connts  hein^  that  the  plaintiff  had  been  guilty  of  wilfnl 
and  corrupt  |>erjnry.  The  demurror  was  on  the  ground  that  the  words 
wcru  nut  nrtionabic  in  themselves,  and  did  not  support  the  injiendo. 

lifM,  thnt  the  counts  were  (rood,  and  that  it  was  for  the  jory  to  ear 
wber)ier  tlic  plaintiff  was  warranted  in  patting  the  meaning  upon  them 
Mt  out. 

Fcrtjuton  v.  Tnman 135 

2.  Action  for  deceit  on  ropre.«entAtions  of  defendant  with  regard  to  the 
snlc  of  a  mining;  property.  The  declaration  alleged  that  the  representa- 
tions were  mmlc  bv  defendant  fiiloelv  and  frandalentlr  to  induce  plain- 
tiff  to  act  npiin  them,  and  that  having  acted  upon  them  the  plaintiff  had 
thereby  suffered  low  and  danisge. 

Httii,  on  demurrer,  that  the  lielaration  was  sufficient,  althcragh  it  did 
not  contain  nny  nlletrntion  that  the  defendant  knew  the  representations 
so  mndo  bv  him  to  be  false. 

McKntj  V.  CampMl •  475 

3.  Pin inti it's  declaration  alletred  that  defendant  had  frandnlentlr  repre- 
seiUcd  to  H.  B  &  Co.  that  plaintiff  wa^  about  to  leave  the  Frorinoe, 
and  that  there  wns  rea^n  to  fear  thnt  B.  B  &  Co.  would  lose  a  debt  due 
thein  jnintiv  by  plaintiff  And  defendant  nnless  the  now  plaintiff  were 
arre!*riMl.  whereupon  B.  B.  &  Co.  caused  the  plaintiff  to  be  arrested,  etc 
The  rlorlnration  contained  no  allegation  thnt  defendant  had  malicioasly 
inst'.;fat(vl  B  H  &  Co  to  arrest  plaintiff,  or  that  they  had  no  reasonable 
cnnso  for  so  ivrrestiug  him,  or  tliat  defendant  knew  that  there  was  no 
rea*iM»al»le  canf«e. 

H'*lil,  tliat  tbe  declaration  dincloAed  no  cause  of  action. 
P/ii'lau  V.  /Tf/Zy ^ 5« 


Pr.F.A. 


Ti>  an  fxcunw  on  a  judgiYient  tbe  defendant  cannot  nlead  any  fact 
w]ii(li  iniutit  lifvvc  boeu  pleaded  as  an  answer  to  the  original  action. 

JJe/^'i'tini  V.  ( 'ainfiMl , , 820 

6'ef  GuAa-iNTUB. 
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PLEADING,  Replication. 


In  Ao  actiim  of  ejectment  defendant  pleaded  an  ecfnitable  plea  aettiog 
out  certain  deeda  as  the  linki  in  hie  title.  At  the  trial  plaintiff  sooght 
to  attack  one  of  these  deeds  on  the  ground  that  it  was  without  consid- 
eration and  a  frand  on  third  parties. 

Hdd^  that  plaintilf  shonld  have  replied  alleging  the  frand,  and  not 
haring  so  pleaded  could  not  adduce  it  in  evidence. 

Kmmar  ▼.  Ba&mn • 78 


BnmnRSii. 


Plaintiffs'  declaration  contained  a  oonnt  upon  a  guarantee  to  a  firm 
giren  l>j  defendant,  and  on  the  faith  of  which  goods  were  alleged  to 
have  been  supplied  to  the  person  therein  named.  Defendant  demurred^ 
to  the  count,  aitd  it  was  adjudged  bad  because  it  did  not  thereby  appear 
that  the  plaintiffs  were  the  persons  %ho  composed  the  firm  when  the 
goods  were  supplied  under  tne  gnarantee. 

Nealdal.  t.  Henry •..     46 

Sat  DBOLAKATIOlf. 


-I   Noir-JOIHDIR. 


Where  one  of  several  trustees  was  sued  alone,  and  there  was  no  plea 
in  abatement. 

Beld.  that  an  objection  taken  at  the  argument  to  the  non-joinder  of 
the  co-trostees  could  not  avail. 

Zmicker  ^.  Zink 291 

POWER  OF  ATTORNEY  detbrminbd  by  bankruptci. 

iSss  Attaobiito  Crbdxtor. 

POSSESSION,  what;  requirbd  to  maintain  action  of  trespass. 

Set  Trbspass.    S. 

PRACTICE,   Amendmbnt. 

On  a  second  trial  no  amendment  adding  or  substituting  a  new  cause 
of  action  or  ground  of  defence  will  be  allowed. 

Rand  T.  Rockwell 199 


-,   AMENDMENTS,   ALLOWANCE  OF. 


See  PaoMissoRT  Nots.  S.  axo  Judicial  Discbetiox. 

— ,  Appeal  from  decision  of  jusncss  of  the  peace. 


Defendant  was  prosecuted  nnder  chapter  19,  Revited  Stalute$,  (3rd 
series),  for  a  breach  of  the  law  relating  to  the  sale  of  intoxicating 
liquors.  There  was  uo  nctoal  service  upon  him  of  tlie  writ  of  summons, 
and  the  affidavit  of  the  countable  verifying  the  return  wa»  informal  in 
being  entitled  with  the  surnames  onlv  of  plaintiff  and  defendant.  De- 
fendant haviup:  been  convicted  ia^his' absence,  appealed,  and  filed  the 
ucces^arv  bond  under  the  statute. 

NfffJ,  that  T\hen  an  appeal  is  taken  and  perfected  from  a  decision  of 
Just  ires  (if  the  Peace  in  a  summary  cause,  the  judgment  below  is  thereby 
ipso  facto  vr.c.ited,  and  the  case  staiuds  for  a  new  trial.  Also,  that  de- 
fendant having  appealed,  and  thus  virtually  appeared,  and  having 
avoided  the  judgment  hclow  by  having  takon  au  important  step  in  the 
cau^e,  it  was  not  competent  to  him  to  repudiate  the  jurisdiction  of  the 


•  • 
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Cocurt  below  on  the  ground  of  mmt  of  peniooal  aerrioB.  Had  he  vished 
to  aTsfl  liifUMsIf  of  SQch  an  ol»jectioB  he  aboiOd  not  hare  appealed^  but 
have  snetl  out  a  writ  of  certiorari. 

On  a  Mscond  trial  no  amendment  addinfr  or  snliititvitiBg  a  aev  caaaa 
of  action  or  ground  of  defence  will  be  allowed. 

Per  W  ILK  INS,  J.,  dUatntuHte^A  jadgnent  «»ivvn  ag  the  jodgnea*  in 
tbift  ca«e  waa  forms  no  exception  to  the  iMiviiej^e  of  appealing  conferred 
bf  the  statate,  and  to  lA^^ne  a  ctrtiorari  wouki  have  Veen  anuecesMrv. 
Judgment  bjr  default  having  been  given,  defendant,  not  having  been 
duly  famrooned  to  appear,  is  entitled  to  au  appeal.  The  want  of  ser- 
vice of  the  summons  aloue  is  grooud  for  rererdag  ihe  judgment  below. 
A  dissatistied  party  appealing  from  a  judgment  ao  entered  cannot  be 
held  to  waive  his  right  to  contest  the  validity  of  tlie  judgment,  not 
having  had  an  opportnnity  of  oppodog  the  daim  which  the  judgment 
recognizefi. 

Rcmdy.Rockwdl IW 

PEACTICE,  Bail,  filing  of,  ok  appeal 

See  Construction  of  Rbtisbd  Statutbs. 


Cause  not  properly  before  tb»  coort. 


Defendant's  property  was  attached  by  Gordon  &  K^tth  under  the 
ahaconiUug  Debtors'  Xct,  and  snhseqoently  1>y  plaintiff  under  the 
Dominion  Act  O.  &  K.  applied  to  have  plaintiffs  attachment  set  asido 
on  certain  technical  grounds.  At  the  argument  of  the  rule  nUi  it  waa 
discovered  tlwt  it  had  been  granted  by  a  Judge  at  Chambers  and  was 
returnable  at  Chambers,  and  had  been  brought  on  for  argument  before 
the  Court  by  agreement  between  the  attorneys. 

Held^  that  the  application  should  be  refused,  the  cause  not  being  pro- 
perly before  the  uonrt,  and  the  applicants  having  no  l^eua  itundi 
therein. 

JtnneH  v.  Petitmaitre 5S4 


Cbrtiorarl 


1.  A  writ  of  certiorari  having  been  issned  out  of  the  Supreme  Conrt  to 
the  Chief  CummiMiouer  of  Mines,  the  Oomniii^iouer  declined  returning 
or  obeying  the  writ  for  reasons  which  the  Court  held  insufficient,  and  a 
rule  nhi  for  an  attachment  was  thereupon  granted.  This  rule  was 
opposed  on.  two  grounds,  the  second  I>eing  that  the, affidavits  on  which 
the  rule  was  granted  were  entitled  in  the  cause. 

Iletdt  WiLKiNS,  J.,  digseuiientff  that  although  the  writ  of  eetiivmri 
had  not  yet  been  returned,  the  matter  was  already  in  the  Conrt,  and 
therefore  the  affidavits  were  rightfully  entitled. 

In  Re  Clyde  Coal  and  Mininrf  Co,.,» •• &6 

9.  After  the  Conrt,  with  full  knowledge  that  a  writ  of  c^rt,'onm  had  not 
been  returned,  received  affidavits  on  the  part  of  the  plaintiff  entitled  in 
the  cause,  and  granted  a  rule  niai  thereon,  and  defendant  appeared  by 
counsel  and  resisted  the  rule  upon  an  affidavit  of  defendant,  also 
entitled  in  the  cause, 

IJtld,  that  it  was  too  late  to  raifie  the  objection  that  the  cause  was 
not  propcrlv  before  the  Court,  and  that  the  Court  had  no  power  to 
adjudicate  tliereon. 

Rand  v.  Flavin 80 


Corporations,  suits  against. 


The  provisions  of  the  Practice  Ad  which  enable  proceedings  to  ho 
taken  in  the  Supreme  Court  against  a  defendant  abroad  after  aervico 
do  not  extend  to  suits  against  corporations. 

Belhni  v,  Sjfdnejf  J"  Lomalmrg  Railway  Co 73 
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PRACTICE,  EvTDESci,  bbjbotion  op. 

The  plaintiff  CbwpttBr.  in  order  to  prove  A  certaia  notice,  called 
their  Sectetarj,  who  tntUied  to  the  loss  of  the  origfinal,  and  to  a  -soffi- 
cteni  searrh  having  been  fkiade  for  it.  On  crcgs-examination  he  stated 
that  he  did  not  knov  from  whom  he  had  received  the  original,  nor  in 
whoee  hand-wnttne  H  was.  The  paper  was  tendered,  objected  to,  and 
rejected,  and  the  Jadfte  also  refused  to  permit  the  plHiutiff  then  to 
introduce  farther  evidence  to  prove  it.  The  plaintiffs  also  offered 
answers  to  interroeatories  hj  one  of  the  defendants,  which  were  on  file  ; 
and  the  answer  of  another  of  the  defendents,  which  had  not  been  fi]ed» 
bat  which  was  admitted.  These  were  rejected.  The  plaintiffs  there- 
upon became  i¥fn-tmL 

Btid,  WiuciKS,  J.,  tKt*tntienU,  that  the  discretion  of  the  Jndse,  as 
to  the  fnrilier  examtoaftion  of  the  witness,  had  not  been  properly  exer- 
cised, that  the  aneweia  of  the  two  defendants  shonUl  have  been  received, 
and  that  the  Mff-swlt  abonld  be  set  aside. 

Yriadbsr  afonae /as.  Co.  V. />i(f<f 4tt 


-,  EQtHTABLS  PLEA,   EFFECT   OF. 

See  Ejegthbnt.    2, 

-,  Examination  of  witness. 

See  EviDBircB,  Rejection  of. 

-y   OfiJBCTlON,  WAIVER  OF. 

See  ComzEucTioir  or  Rbtisbd  Statutes. 


J  ObJEOTIONi  when   too  late  TO   RAISE. 

See  Cbhtiohabi.    S. 

,  "WnsESs,  examination  of. 

See  ExAMiNATiov,  &c 

y  Writ,  scbscription  op. 

See  CoxsTBUcnoN  of  Rbtisbd  Statutbs. 

PRESCRIPTION. 

See  TBssrASS.    4. 

PROCLAMATION  OF  GOLD  DISTRICTS, 

Cochran's  Hill,  Sherbrooke,  was  proclaimed  a  irold  district  on  Jane 
Srd,  1868.  On  the  13th  of  the  uiroe  month  the  relator,  not  being  aware 
of  the  proclamation,  made  application  for  ten  acres  in  accordance  with 
the  terms  of  chapter  25,  R.  S.  (8rd  series),  section  35,  describing  the 
same  by  metes  and  bounds,  Previous  to  tliis,  several  applications  for 
areas  had  been  made,  but  none  of  them  gave  a  description  of  the  areas 
applied  for  by  metes  and  bounds.  On  the  l9th  June  the  areas  in  ques- 
tion were  located  and  given  to  defendant. 

Held,  that  something  more  is  required  than  a  mere  proclamation 
before  applications  for  areas  can  be  made  under  any  other  section  of 
the  Act  than  section  86,— areas  must  be  laid  off  in  a  particular  way, 
plans  prepared,  &c. 

■Beld  also,  that  the  application  of  the  relator  was  made  so  in  aocord- 
ance  with  the  spirit  and  proviaiona  of  the  Act,  as  to  give  him  a  right  to 
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claim  a  leiue  as  against  prior  applicants  whose  applications  failed  to 
comply  with  the  proTisionii  of  the  law. 

P§r  WiLKivB,  J.— The  defendant  being  in  possession  nnder  a  lease 
from  the  Crown^s  not  to  be  regarded  as  a  trespasser  or  Intmdor  on 
the  lands  of  the  Crown. 

The  AUomey-Generai  on  the  i  elation  of  Kir  a  r.  McDonald 1 29 

PROMISSORY  NOTE. 

I.  The  defendant  A.,  at  an  suction  of  hnj,  bid  off  the  onsoM  portion, 
estimated  at  25  tons,  at  $12  per  ton,  and  gave  to  plaintiff  his  note  for 
$800,  on  the  understanding  that  if  the  quantity  sold  fell  short  of  the 
estimoted  amount,  a  proportionate  deduction  would  be  made  from  the 
face  of  the  note.    The  quantity  having  been  largely  overestimated. 

Held,  that  it  was  competent  for  the  Court  to  receive  evidence  of  the 
drcnmstances  under  which  the  note  was  given  to  show  a  partial  failure 
of  consideration. 

Fieher  r,  Archibald  et  at 298 

9.  In  an  action  on  a  promissory  note  defendant  pleaded  several  pleas, 
none  of  which  denied  the  maiwiug  or  endorsing  of  the  note,  or  asserted 
Its  invalidity  in  relation  lo  the  Stamp  Acts.  At  the  trial,  before  the 
case  was  opened,  he  moved  fur  leave  to  add  pleas  under  the  Stamp  Act, 
asserting  in  his  affidavit  that  on  the  morning  of  the  trial  he  had  discov- 
ered that  the  stamps  upon  the  note  had  npt  been  dnlv  obliterated  ac- 
cording to  the  provisions  of  the  statut«',  a  defect  of  which  he  had  n»t 
been  previously  aware.  The  presiding  Judge  refused  hts  application, 
subject  to  the  opinion  of  the  Court. 

Held,  that  the  judicial  discretion  had  been  properly  exercised,  because, 
let,  the  discovery  of  the  alleged  defect  in  the  instrument  might  have 
been  obtained  by  due  diligence  before  the  trial :  and  2nd  and  especially, 
because  the  real  question  in  controversy,  between  the  parties,  which 
they  both  came  prepared  to  trv,  had  no  relation  whatever  to  the  validity 
of  the  note  under  the  Stamp  Acts.  The  principle  governing  the  exer- 
cise of  judicial  discretion  in  relation  te  allowing  amendments  is,  not  to 
permit  them  to  be  made  where  the  effect  will  be  to  substitute  a  qhestion 
tor  trial  which  is  substantially  different  from  that  which  the  parties 
came  prepared  to  try. 

Although  a  proper  amendment  cannot  be  refused  at  the  trial  when 
circumstances  during  its  progress  unex|)ectedly  manifest  a  necessity  for 
such  amendment,  principle  and  convenience  alike  demand  that  each  a 
motion  should  not  be  entertained  in  any  case  during  the  trial,  where,  by 
observing  due  diligence  leave  to  amend  might  have  heen  obtained  at  an 
antecedent  period. 

The  note  having  been  read  in  evidence  at  the  instance  and  on  the 
motion  of  defendant's  counsel, 

Held,  that  he  was  thereby  estopped  from  denying  its  validity. 

The  plaintiffs,  as  soon  as  thedtiect  in  the  note  was  discovered,  affixed 
stamps  cf  double  the  proper  value  to  it  iu  open  Court. 

Held,  WiLKiKS,  J.,  disMeittientet  that  nnder  lectien  12  of  chapter  9  of 
the^Dominion  Act  of  1867  they  isatisfied  the  requisitions  of  the  statute. 
Tke  Bank  of  Nova  Scotia  v.  Chipman 438 

3.  In  an  adjustment  of  scroiiiits  between  plaintiff  and  derendants,a  pro- 
missory note  made  by  defendants  in  favor  of  plaintiff  was  delivered  op 
to  them  with  a  receipt  in  full  endorsed  opon  it  and  signed  oy  plaintiff. 
Immediately  after  the  adjustment  the  plaintiff  discovered  that  a  mistake 
had  been  made  in  the  settlement,  and  at  ouce  applied  to  have  it  rectitied. 
This  was  refused,  and  he  then  brought  action  on  the  note.  On  the  trial 
the  defendants  produced  the  note  under  notice  to  piodnce,  and  the 
plaintiff  having  testified  that  he  had  put  the  endorsement  on  under  a 
mistake,  tendered  evidence  of  the  mistake  itself.  The  Judge  rejected 
the  evidence,  and  also  evidence  of  what  one  of  the  defendants  had  said 
when  informed  of  the  mistake,  and  charged  the  jury  that  plainUff*s  only 
remedy,  if  any,  was  in  Equity. 
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Held,  WiLKiirs,  J.,  dUnentUnU^  that  the  evidence  slionld  have  been 
teceired,  and  that  plaintiff  conljd  maintain  an  action  at  law  npon  the 
note,  as  well  as  proceedings  in  Equity  to  rectify  the  mistake. 

^hinton  v.  Govdd et  al ••.......••• ....•• •••  48? 

See  Ca9€ei.latioh  or  Stamps. 
See  also  Usvbt. 

PROMISSORY  NOTE,  Failure  of  coksideratiok. 

It  is  not  open  to  the  party  liable  to  impeach  the  note  anieis  there  has 
been  a  total  failure  of  consideration,  his  proper  remedy  for  any  partial 
failure  being  by  cross-action. 

Drundige  r,  Delaney • .  ^ 6S 

REAL  ESTATE  suBSEQUKSfTLY  acquired  bound  bt  judgment. 

See  JODOXBNT,  &c. 

REASONABLE  CAUSE,  Absbnob  of  AiJiBOATioK  of. 

See  PLBA]>xirG8,  Declaration.    8 

RECORDING  OF  DEED. 

See  Dbbd. 

REGISTRY  OF  VESSEL 

See  RsPLBTiir. 

RENT,  Distress  for. 

See  Distress. 

BEPLEVIN. 

W.  S.  and  B.  &F.  8.  procsred  supplies  from  parties  in  8t.  J^hn,  K.B., 
and  Halifax,  N.  8.,  to  be  used  in  the  constmciion  of  a  vessel,  which, 
after  her  completion,  was  registered  in  the  name  of  B.  S.  To  the  par- 
ties in  St.  John  W.  S.  Wnd  to  those  in  Halifsx  B.  8.,  whose  name  alone 
appeared  npon  the  registry,  was  represented  as  owner.  Actions  were 
brought  bj*  the  8t.  John  creditors  against  W.  8.  for  the  goods  supplied 
on  his  credit,  and  judgments  obtained,  and  executions  issued,  under 
which  the  vessel  was  levied  upon  and  sold  as  the  property  of  W.  8. 
While  the  vessel  was  in  the  custody  of  the  sheriff,  and  prior  to  the  sale, 
B.  8.  executed  a  bill  of  sale  in  the  form  required  bv  the  act  to  the 
plaiLtiff,  one  of  the  Halifax  creditors,  who  imnediateiy  had  the  same 
registered,  and  received  a  formal  delivery  of  the  vessel  from  B.  8.  The 
sheriff  sold  all  the  interest  of  W.  8.  in  the  vessel  to  defendant  and  de- 
livered a  bill  of  sale  -of  the  same  which  was  not  recorded.  Plaintiff 
thereupon  brought  an  action  of  replevin,  which  came  on  for  trial,  but 
in  consequence  of  the  length  of  the  cause  and  insufficient  time  could  not 
be  concluded.  At  the  suggestion  of  the  presiding  Judge  a  rule  was 
entered  into  by  wliich  it  wss  agreed  that  a  verdict  should  pass  for 
plaiutlff,  with  power  to  the  Court  to  draw  the  same  inferences  from  the 
evidence  that  a  jury  might  do,  and  either  enter  a  verdict  for  plaintiff  or 
defendant  or  order  a  nonsuit  as  tliey  might  think  fit,  and  also  with 
power  to  determine  the  equities,  if  any,  and  to  order  a  sale  of  the  ves' 
sel  and  payment  of  the  proceeds  into  Court  to  abide  judgment. 

Htld,  First,  by  8iii  W.  Youno,  CJ.,  DbsBarrks  and  Dodd,  JJ., 
(JOhnbtoxb,  E.J.,  dulitante,  and  Wilkivs,  J.,  dieeentUnttf)  that  B.  8., 
being  the  registered  owner,  was  not  precluded  by  the  levy  of  execntione 
against  W.  8.  from  giving  the  hill  oi  sale  to  the  plaiutin  and  transfer- 
ring to  the  latter  a  possession  sufficient  to  support  replevin.  Also,  under 
the  authority  of  Lane  v.  Doi$ay,  \  Oldright,  575,  that  replevin  would  Ho. 

Second,  by  Sir  W.  Todko,  C.J.,  Johxstokb,  E.J.,  and  DBsBAHRSt, 
J.,  that  the  registry  of  the  vessel  Dcing  only  prima  facie  evidence  of 
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title,  anil,  then  being  evidence  of  fraud  and  collaaioo  between  W.  S. 
and  B.  8  in  regard  to  the  registry,  i|i  order  to  defeat  the  creditors  of 
the  former,  that,  under  the  equitaote  powers  conferred  by  the  mle,  the 
.parties  affected  hv  the  f rand  sbonld  be  restored  to  their  jost  relations  to 
the  verael,  and  t^e  St.  John  and  Halifalt  creditors  be  admitted  to  a 
rateable  participation  in  the  proceeds. 

By  WiLKixs,  J.,  that  to  draw  inferences  of  frand,  unless  they  are 
irrenistible  in  their  character,  for  the  purpose  of  annnliug  a  registered 
prima,  facie  tirle  to  a  British  ship,  is  beyond  any  judicial  competencv. 

By  DoDD,  J.,  thst  fraud  was  not  sufficiently  proved  to  avoid  the /»n ma 
facit  title  conferred  by  the  registry. 

Graitt  r.  Ilobert$on , •. ,....>..>..>  247 

RESCINDING  JUDGE'S  ORDERS. 

The  rule  against  one  Judge  rescinding  an  order  made  by  another 
Judge  does  not  apply  to  orders  which  are  made  absolute  lu  the  first 
instance. 

Parties  agairst  whom  such  orders  are  obtained  ex  parte  may  apply  to 
have  them  set  aside  if  irregularly  or  improperlv  obtained,  'especially 
where  they  had  a  right  to  be  heard  before  the  orders  were  granted. 

Ckambere  v.  Hunter  .■• • • . . .« « U4 

EEVIVOR,  Writ  of. 

See  Action  02r  a  Jitdgmbxt. 

RTGHT  OF  WAY. 

See  TftESPASS.    1. 

Plea  of  a  private  right  of  way  sustained  by  evidence  of 

A  public  highway. 

See  Cemetxu  v.  Leiilanc,  p.  13. 

SALE  BY  BAILEE  WITHOUT  AUTHORITY. 

See  Tbovbr.    2. 

SALE  UNDER  WARRANT  OF  DISTRESS. 

A  consti^ble  seized  a  horse  nnder  a  warrant  of  distress  and  endeavored 
to  sell  the  same  before  the  return  dav  of  the  warrant  but  was  pievcnted 
from  doing  so  chiefly  by  the  party  ^rom  whom  the  horse  was  taken. 
Snbseouenrly  to  the  return  dav  the  constable  soldtfao  lioree. 

Held,  that  the  «&le  was  valid. 

Whtaten  v,  Fixmdieville «...  S8S 

SCIENTER,  Allegation  of  in  action  por  dbcbit. 

See  Pleading,  Declaration.    9. 

SETTING  ASIDE  AWARD. 

See  Award. 

SET-OFF,  Evidence  op,  excluded. 

See  COVTRACT.      1. 

SHERIFFS  SALE,  Purchaser  at. 

A  purchaser  at  a  sheriff's  sale  may  appoint  a  third  person  to  receive 
the  deed. 

8e9Ur,BieNvU9taL... ^ , 119 
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8LANDEB. 

Ste  Plbadiwo,  Declaration.    1. 

STAMP  ACT»  TBI  Dominion. 

The  plaintiffs,  as  soon  as  they  discoTered  that  the  note  in  rait  was  in- 
suffif  ientl/  stamped,  affixed  stam|M  of  doable  the  pruper  valne  to  it  in 
open  Con^ 

Held,  that  nnder  section  12.  chapter  9,  Dominion  Acts  of  1807,  they 
bad  satisfied  the  reqninitions  of  the  statute. 

Bank  of  Nova  Seolia  ▼.  Chipman 488 

STATUTE  OF  FRAUDS. 

Action  to  recover  the  price  of  a  certain  building,  and  plea  that  iho 
contract  of  «ale  was  not  in  writing  signed  b/  tlie  plaintiHT. 

The  plaintiff  gave  in  evidence  that  the  bnilding  in  question  was 
erected  on  land  to  which  nei>her  of  tlie  parties  clnitned  title,  and  tliat  it 
rested  on  stone  pillars  which  the  plaintiff  erected. 

Held  insufficient  to  give  the  bnilding  tlie  legal  charnoter  of  a  chattel, 
and  that  tlierelore  the  contract  was  void  nuder  tlie  thirfl  clause  of  the 
Statute  uf  Frauds.  Had  the  plaintiff  shewn  that  the  buitdin;>;  rc^tted  on 
the  pillars  solelv  by  its  own  weight,  withont  being  affixed  to  the  pillars 
or  connected  with  the  soil,  the  case  would  still  navo  been  within  the 
fourth  section  of  the  Statute. 

McK/entie  v.  McDonald 11 

STATUTE  OF  LIMITATIONS. 

See  EjBCTMBKT.     3. 

STOPPAGE  IN  TRANSITU. 

Plaintiffs,  merchants  doing  business  in  Boston,  U.  S.,  shipped  a  quan- 
tity of  oil  to  A.  &  Co.,  merchants  in  Halifax,  N.  S.  Between  tlie  ship- 
ment of  the  oil  and  its  arrival  at  the  latter  port.  A.  &  Co.  having  be- 
come insolvent,  but  previons  to  their  assigumcnt,  for  the  purpose  of 
protecting  the  ship^iers,  and  without  any  intention  of  accepting  or  taking 
delivery  of  the  oil,  or  cxercisidff  any  control  over  it  on  their  own  account, 
by  a  cnstora  house  ortler  made  l)efore  the  good^  were  discharged,  trans- 
ferred the  oil,  together  with  the  bill  of  lauiug,  to  G.  &  Co.,  tu  be  held 
for  and  on  account  of  the  shippers. 

The  eil  having  boeu  claimed  by  the  creditors  of  A  &  Co.  nuder  the 
assignment, 

Ileldf  that  the  tranaiiui  had  not  hcen  completed »  and.  that  the  stop- 
pa;{e  by  G.  &  Co.,  acting  for  the  plaiutifts,  was  good. 

liichardton  et  al,  v.  Twining  et  id 281 

SUMMARY  MANNER  OF  HEARING,   How  regulated  ik 

INSOLVENT   COUilT. 

I 

The  Insolvent  Act  providing  that  the  petition  to  i>ct  aside  a  writ  of  | 

attachment  is  to  Im  hoard  and  determined  in  a  sumiuary  manner ;  ic  is  i 

for  the  learned  Jndge  to  decide  what  that  suninmrv  msinner  of  hesring 
shall  be,  and  as  regsirds  the  nature  and  eflect  of  tjie  evidence  bjf  whicR 
his  determination  is  to  be  governed,  provided  it  be  legal  and  «ufficient 
evideuce. 

Lang  V.  Fortmaa  •  •  • • •  •  546 


J 
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TENANT  IN  COMMON. 

A  plaintiff  in  ejectment  proved  to  be  entitled  as  a  tenant  in  common, 
and  with  a  defined  interest  as  sncli,  Ims  a  riglit  to  recover,  rabject  to 
the  rights  of  the  other  tenants  or  tlieir  legal  re(>reMntaiives,  sjEsainst  a 
stranger,  although  ituch  plaintiff  claims  4  right  of  possessiuu  to  an 
entirety. 

A  purchaser  at  a  sheriff's  sale  maj  appoint  a  third  person  to  receive 
the  deed. 

Scott  y.  NcNaU  et  al 118 

TIME  POLICY,  What  ife  covered  by  a. 

A  time  policy,  nnlen  there  be  special  restrictions,  confers  the  poirer 
of  mailing  from  nny  port,  domestic  or  foreign,  and  in  this  Province 
foreign  employment  roast  be  understood  to  be  as  mach  in  the  contem- 
plation of  the' owner  and  indurer  as  domestic  use. 

Avon  Marine  Itia.  Co.  v.  Baittanx .  •  • 195 

TITLE,   AB   AFFECTKD   BY    NOTICE   OF   LIS    PENDENS. 

See  Lis  Pendens. 


— ,  What,  necessaky  to  maintain  TREsrASS. 

Set   TausPABS.    2. 

TRESPASS. 

1 .  Trospaw  for  removing  a  dwelling-house  of  plaintiff's,  tvhich  the  de- 
fendnnt  ilid  in  n2<i«errioi]  of  a  right  of  way  over  the  ground  on  which  it 
had  been  erected.  The  evidence  was  conclusive  as  to  the  fact  of  a  rijrht 
of  wnv  having  liecn  enjoyed  by  (he  public  over  the  laud  in  question  for 
VL  period  of  over  forty  ye.irs. 

//e/(/,  Wii  KINS.  J.,  diBtentifntCj  that  it  was  thereby  proved  a  public 
highwav  common  to  all  the  Queen's  subjects,  and  althongh  defendant 
had  rolled  npon  ])Icai«  of  a  private  way  instead  of  a  public  highway,  still 
his  defence  was  (substantially  good. 

CoMiOii  V  JjiBUtnc 13 

S.  Plaintiff  being  o^vncr  of  a  certain  lot  of  tnanth  land,  allowed  his  son 
to  cut  and  appropriate  the  gra«s  growing  thereon,  which  the  son  did  for 
several  years  [irexiomt  to  action  brought.  Defendant  owned  an  adjoin- 
ing lot,  and  plaintiff  l)i*onght  trcspasji  against  him,  allrgiui:  that  in  cut- 
ting ills  own  i:r4i9»  dcfendaut  had  mowed  over  the  division  line  and  into 
the  plaintiff's  ]or..  Two  questions  were  raised  by  the  issues ;  first,  was 
plaintiff  in  actual  fX}i«8es:9iou  of  the  lot  and  entitled  to  the  grass  ?  and 
•ecoud,  wait  there  any  tresposis  at  all  committed  ?  The  jury  fouod  for 
plaintiff  on  both  issues. 

Htldf  that  their  verdict  must  be  set  aside,  the  evidence  clearly  show- 
ing that  plaintiff,  althouirh  the  undisputed  owner,  had  not  such  posses^ 
sion  of  the  lot  at  the  time  of  action  brought  as  to  entitle  him  to  maintain 
trespass,  and  there  being  nothing  to  warrant  their  finding  thst  there  had 
been  a  trespas^j  connnittud. 

WlLKIMS,  J.,  duhitnnte. 

"Wherever  the  jury  decide  against  or  without  evidence,  the  Court  will 
always  exerciiie  its  right  to  control  them,  in  order  that  justice  may  be 
done. 

Cox  V.  Witt 25 

3.  Plaintiff  and  defendant  were  adjoining  proprietors,  their  respective 
lots  being  divided  by  an  ordinary  post  and  board  fencd.  This  fence  was 
blown  down,  ai|d  dcfeud..iit  emplo;  ed  pcitons  to  bnild  »  new  on«,  which 
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differed  from  the  old  in  that  the  pouts  hnd  "  flhoes/'  The  excavAtiona 
neceMnry  for  the  poets  and  "shoefl  *'  were  made  by  defendant  partly  on 
hie  own  land  and  partly  on  plaiDtifTtf  land. 

Held,  that  defendant  had  no  right  to  excavate  or  bnild  npon  the 
plaintiff's  land. 

Hunter  t.  Ronna 113 

4.  Defendant's  testator  in  1831  pnt  plaintiffs  in  posnesffion  of  certain 
premises,  without  any  deed.  In  1838  they  executed  a  deed  thereof  to 
nini  in  trust  for  their  dani^hter.  In  1859  he  deviled  to  defendant  nil 
his  fann.  &c.,  without  excepting  the  portion  given  fo  plaintiffs.  Plain- 
tiffs continued  in  undistaroed  possession  nntil  1870,  when  defendant 
committed  the  trespass  which  was  the  subject  of  the  present  action. 
He  jastifled  under  a  plea  of  title. 

lUld,  tliat  plaintiffs,  having  had  peesession  for  twenty  years  after 
1838,  had  acquired  a  title  and  could  maintain  their  action. 

Bovoen  tt  aL  v.  Sfuan 507 

5.  Defendants  removed  plaintiff's  porch  as  a  nuisance,  and  justified  as 
being  a  coromiitee  of  the  City  Council  duly  autlioriscd  to  remove  anr- 
thing  which  was  a  nuisance,  encroachment,'  or  annnvance  on  any  of  the 
streets.  The  evidence  showed  that  the  porch,  which  encroacJied  npou 
the  public  street,  had  been  in  existence  just  as  it  was  when  pulled  down, 
for  a  period  of  sixty  years.  There  was  no  evi<1ence  as  to  the  origin  or 
deilication  of  the  street,  and  it  did  not  appear  whether  the  porch  or  the 
street  were  the  more  ancient. 

Held,  that  in  the  ahsence  of  evidence  as  to  the  original  laying  out  of 
the  street,  its  dedication  to  the  public  should  be  taken  as  subject  to  the 
encroachment  in  question,  and  tnat  the  verdict  for  defendants  should 
'  be  set  aside. 

Hagarty  v.  Prifor  d  al 5SS 

6.  In  an  action  for  entering  plaintiff's  land,  breaking  open  a  ham,  and 
destroying  contents,  plaintiff  was  clearly  proved  to  have  lieen  in  poe- 
sesston  At  the  time  of  the  commission  of  the  trespnss  complained  of.  A. 
venlict  having  been  found  for  plaintiff,  and  a  rule  obtained  to  set  the 
verdict  aside, 

Held,  that  plaintiff  being  proved  to  be  in  possession  it  was  incnmlient 
upon  defendant  to  show  by  clear  and  positive  evidence  that  the  right  of 
property  was  in  him,  and  be  having  failed  to  do  so,  the  verdict  couM 
not  lie  disturbed. 

Lelilanc  v.  Cnttei  elal 55S 

TROVER. 

1.  .Plaintiff  was  in  the  habit  of  hiring  hnrsen  and  wagons  to  pers«ms  re- 
quiring them.  Daring  his  ahsrnce  from  homo  hi.H  wife,  contrary  to 
instnictious  not  to  hire  horses  or  carrintres  in  his  nlntence,  though  the 
eviijenco  on  this  point  was  of  a  donl>tful  chtirnrtor,  hired  to  C,  one  of 
the  defendants,  a  wagon  and  several  horsen  to  be  n.«ed  in  ctuivcying  a 
gold  crnsher  from  Port  Hoful  to  River  Dennis.  While  the  leatn  wsa 
crosKiiiif  a  bridge,  driiren  by  0.,  an  experienced  driver,  who  \vn*  joined 
Hi*  CO  defendant,  and  ngainst  whom  alone  the  action  was  promvutcd,  one 
of  the  liorAcs  received  injnries,  bv  uettinsr  a  leg  thronirh  the  briiltre.  in 
contf«*i|uonoe  of  which  he  died.  The  |)l:\intifl"s  writ  contained  counts  in 
trcspaM  nnd  trover,  but  the  anion  wtt«  treated  throughout  as  uno  of 
trover.     A  verdict  liaving  been  found  for  the  plaintiff, 

Htid,  that  there  \va«  no  eviiicMice  of  conversion  by  the  defpndsnt  D., 
an<l  that  he.  bfiii]^  merely  the  servant  of  C,  ontrht  not  t(»  l>e^  held 
responsible  for  an  injury  which  was  admitted  to  have  been  an  inevitable 
accident. 

Murphy  V.  Dulhanty  et  al 294 
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S.  Trovor  is  miilntainable  hj  the  owner  of  property  aj^ainst  the  pnrcfaaser, 
where  a  third  party  to  whom  the  owner  has  j;iven  the  ase  of  the  pro- 
perty has  sold  it  w'ithoac  aathurity.  The  rale  is  that  where  there  has 
Wn  a  inisuAer  of  the  thiog  lent  there  is  an  end  of  the  bailment  and 
trover  is  maintainable. 

Sibleyy.  Sibley 3S5 

3.  W.  C.  the  master  of  a  merchant  vessel,  made  a  rolontary  gift  to  the 
plaintiff,  his  daughter,  of  a  spy  ^\fiM,  Immediatelj  afterwards  he  pro- 
ceeded on  a  voynfre  and  wss  lost  at  sea.  Defendant  obtained  poeseffsion 
of  the  (rlass  from  tl)e  plaintiff,  promising  to  return  it  to  her,  bat,  havinj; 
been  appointed  adminii^trator  of  W.  C,  of  whom  he  was  a  rreditor, 
rn^tnid  of  retnminfi^  tho  glass  he  had  it  appraised  and  sold  it.  Plaintiff 
therenpou  bronght  trover,  to  which  defendant  pleaded  (tst)  denying  the 
conversion,  (2nd)  denying  the  property  in  the  plaintiff,  an^.  (3rd) 
alleging  that  the  gla.'ts  was  the  property  of  the  deceased,  of  whom  de- 
fendant at  the  time  of  the  alleged  takitig  and  conversion  was  adminis- 
trator, and  that  as  snch  he  took  and  retained,  &c.  The  jury  fonnd  in 
favor  of  plaintiff  for  9350  dama^res. 

Heldt  Mr  Wilxins  and  Dk^Barrbs,  JJ.,  Dodd,  J.,  concnrrine.  and 
Sir  W.  Vousro,  C.J  ,  and  McCully,  J.,  dissenting,  that  plaintiff  being 
in  possession  at  the  time  of  the  taking  hitd  a  clear  ri;;ht,  even  withont 
title  shown,  to  maintain  the  action  against  the  defendant  who  wa^  a 
mere  wrong  doer.  That  the  defendant  was  not  a  creditor  within  the 
meaning  of  13th  Eliz.,  chap.  5 ;  bnt  that  even  had  he  been  such,  he^ 
being  administrator,  eonld  not  as  snch  creditor  be  permitted  to  iropngn 
the  gift,  even  if  the  etttate  were  insolvent,  and  other  crecliturs  were 
proved  to  exist.  Tliat  conM  only  be  done  by  the  latter  or  some  one  of 
them  acting  for  himself.  The  qiiestion  of  frand  in  relation  to  a  volnn- 
iary  gift  is,  in  effect,  a  qnesti<m  of  fraaduleut  intention  in  the  donor's 
hroa»t  exi.Hting  at  the  liuie  of  tho  gift. 

ClarUy.Fiilierton S4S 

Defendant  became  the  lessee  of  certain  premises  npon  which  was 
deposited  a  qnantity  of  coal  bolonging  to  plaintiffis.  Shortly  after  tak- 
possession  defendant  served  plaintiffs  with  a  written  notice  to  the  effect 
that  if  they  did  not  remove  the  coal  he  wonld  and  charge  them  with  the 
ex]>ense  of  removing.  They  paid  no  attention  to  the  notice,  and  de- 
fendant therenpon  caused  all  the  coal  to  l)e  carted  away,  and  the  greater 
part  of  it  destroyed.    Some  small  portion  of  it  wns  osed  by  his  servants 

/7«r/(/,  that  a  verdict  in  trover  for  the  defendante  conld  not  be  dia 
tnrbed. 

Statnan  et  ah  v.  Cutter , ••   ••  495 


TRUSTEE,  Personal  liabimtt  op  bohool. 

Tho  Board  of  Trnstces  of  Lnncnhnrg  Academy,  by  i^greentent  among 
thcm«4>lvcs  ord(*red  thronsh  pisintiff,  s  member  of  ihc  Board,  from  a 
party  in  Boston,  U.  S.,  furnitnre  for  the  Academy.  The  ocrson  from 
whom  the  furniture  was  ordered  forwiirded  it  and  drew  on  nim  for  the 
Amount.  Pisintifl  advanced  SI 96  42  to  meet  the  drsft,  nnd  delivered  the 
furniture  up  on  the  assurance  that  the  monev  so  advanced  would  be  rvpftld 
Mr  hiin.  The  amount  required  to  liquidate  the  bill  wai  towned  npon  the 
•emion  and  rnlfi«rted  to  the  extent  or  $146,  by  defendant,  a  tmstev,  Md 
iccrerary  of  the  Board,  hut  applied  by  him  to  other  ntes. 

HM,  that  defendant  wns  liable  for  the  torn  of  9146,  ''It  helng  money 
aawsied  and  collected,  and  in  his  hands  for  the  very  parpoM  of  li<|ald«- 
ing  this  di»mand." 

Also,  thai  there  heinc  no  plea  in  ahateiiiefit,  tfie  ohfeetlon  fakett  at  thp 
argument  to  the  non-jeindcr  of  the  eo-trnstees  could  not  aTaiU 

WiLKiKS.  J.  dissented. 

Zmekv  y,  ZUk • •••••••••• Mi 


INDEX.  XXXt 

UMPIRE^  Appoihtkent  or. 

See  AWAXi>.    4. 

U  NSE  A  WORTHINESS. 

See  latsvRAHCB,  Maitne. 

USURY. 

1.  Action  hj  kidortce  iKjainst  maker  oM  a  promis«>ry  note  ftxpressed  f  he 
jfor  rhe  Amount  of  JUO  t9s.  3d.  Defonre — usury.  Th«  note  had  been 
transferred  from  the  psjces  lo  the  plaiiitiiT  for  the  sunv  ot  £37,  it  bcins: 
then  OTcrdue,  and  defendant's  tiabilitj  apon  it  amountins:  with  interest 
acrrned  to  £4S  13s.  3d.  There  boinp^  nothing  to  show  that  the  transnc- 
tion  partook  in  any  deg:rce  et  the  nature  of  a  loan,  and  the  jury  having 
funnd  that  it  was  In  Tact  a  honn  Jide  sale  of  the  note  for  what  the  parties 
considered  its  marketable  value, 

Held,  W1LKIN8,  J.,  di'Meentienle,  that  the  Ufury  Act  had  do  application, 
and  that  plaintiff  should  rtooTer  the  full  amount. 

Wheeloeky.  Ckeele^ 46 

S.  To  an  action  pn  a  promissory  note  defendant  pleaded  usury.  The  note 
WAK  expreased  to  be  for  the  sum  of  £40,  bht  the  eTidenco  went  to  show 
that  the  defendant  actually  received  only  £38,  although  he  paid  iuterost 
upon  the  larger  amount  for  the  space  of  two  years. 

ffffd,  that  the  transaction  was  usurious,  and  that  plaintiff  conld  not 
recover. 

Hutdinuon  T.  Dill 44S 

VERDICT,  SBTTixa  aside. 

Where  a  verdict  is  sought  to  be  aei  aside  solely  on  the  ground  of  ire 
lieing  against  the  weight  of  evidence,  this  Court  will  seldom  disturb  ft, 
unle»>s  ttie  weight  of  CTidence  largely  preponderates  against  it. 
Dewer  r,  Peardoh ., ^» 10> 

VOLUNTARY  CONVEYANCE,  By  whom  to  bb  impbached. 

A  proved  creditor  alone  ram  impeach  a  voluntary  conveyance  as  fraudu- 
lent against  crtditors,  though  when  it  is  so  avoided,  it  is  avoided  for  the 
benefii  of  all  creditors.  The  creditor  most  pot  himself  \n  a  position  to 
complain  bv  obuining  jndgment  for  his  debt,  and  showing  that  by  the 
settlement  ne  is  dcfiauded. 

Clarke  r.  Fvlierton 84^ 

WIFE'S  EQUITY  TO  A  SETIXEMENT. 

Set  Attach iKG  Caboitml  '«*-  ^ 
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